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mission v. Tate&#039;s Auto Center of Winslow Incorporation et al Doc.

WO
NOT FOR PUBLICATION
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Federal Trade Commission, No. CV-18-08176-PCT-DJH
Plaintiff, ORDER
V.

Tate’s Auto Center of Winslow
Incorporation, et al.,

Defendants.

Before the Court is the Federal TeaBGommission’s (“FTC)’ Motion to Compel,

which the Court will construe as the regtezl supplemental briefing. (Doc. 44).
Defendants filed a Response (Doc. 45) and tha@id not permit the FTC to file a Replyl.

(Doc. 43).
l. BACKGROUND

On July 31, 2018, the FTC filed this actialleging that Tate’'s Auto Center of

Winslow, Inc., Tate’s Automotive, Inc. Tat€ord-Lincoln-Mercury, Inc., Tate’'s Auto

Center of Gallup, Inc. (collectively “Aut®ealership Defendants”), falsified financig

information on financing applications created part of the sale of automobiles to

consumers; misrepresented théuna of an advertised trareteons; failed to adequately
disclose conditions or limiteons on advertised offersnd failed to disclose required
information when promting credit or lease financing termdd.(at 23-28). Additionally,

the FTC alleges Defendant Richard Berry i®lgafor all acts or practices of the Autg
Dealership Defendantsld(at 4). The FTC also allegesattDefendant Linda Tate, a relie
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defendant, has received, directly or indihg funds or otherassets from the Auto
Dealership Defendants thateatraceable to furedobtained from customers through the
alleged misconduct, and that Ms. Tate hagdegitimate claim to those funddd.(at 28).

The FTC served Defendants with requédstsproduction on November 13, 2018.
Request for Production No. 1 requeskt“[tlhe complete customer filéor every customer
who purchased a vehicle with financing.” (Ddd at 8). Prior tohe December 13, 2018
production deadline, the parties conferred ast@wice regarding the requested recorgs.
(Doc. 49 at 3). In those cafals, Defendants stated thhey objected to Request for
Production No. 1 because the records requested irrelevant and not proportional to the
litigation, and Defendants séat, “that burden would likely be an issue as welld.)(

On December 31, 2013, the FTC filedMviotion to Stay the Case due to the
government shutdown. (Doc. 34). The Carented the Motion and ordered that the stay
automatically lift upon restoration of fundingttee FTC. (Doc. 35). Funding to the FTC

was restored and the FTC resumed normal activities on January 28, 2019; therefg

=

e, |
stay was automatically lifted. (Doc. 38Dn February 4, 2019efendants served the
following objection to the FTC'®equest for Production No. 1:

Objection: RelevanceProportionality and BurdenSee Fed.R. Civ.P.
26(b)(l). Defendants estimate that theope of this request encompasses
more than one million pages and over0DD deal jackets between January
1, 2013 and December 31, 2018. Thanstitutes an unreasonable fishing
expedition through gigantigroprietary data bas&s hopes of finding more
than the 29 customer dealentified in Plaintiffscomplaint. Defendants’
deal jackets are not retaingdan electronic form #it can be transferred in
bulk to another digitalformat or platform. Tis request will require
individual searches for and copyinge#ch deal jacket fileand such a task
would present a tremendous burden on Defendants’ staffi &burden is
far out of proportion to the minimal fa@l support cited by Plaintiff in its
complaint and MIDP.

(1d.)

174

On February 13, 2019, the parties fiedoint Summary of a Discovery Disputée

! The customer file ialso known as a “deal jacket,” weh typically includes a “financing
application, financing agreement, puask agreement, consumer identification
information, and, in some cases, consumage slips.” (Doc. 44 at 3).

-2.-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

which primarily concerned the FTC’s RequestPooduction No. 1. (Doc. 41). The Cour
held a telephonic Discovery Dispute HearorgFebruary 14, 2019, and Ordered the FT

to file supplemental briefing of no more théime (5) pages concerning the discove
dispute and provided that Defendants coulddilesponse to that briefing. (Doc. 43).
Il. DISCUSSION

In its supplemental briefing, the FTCgaes that because Defendants failed
formally serve its objections to the requekis production by theleadline, they have
waived all objections to the requests. (Déd.at 2). The FTC further argues that tt
request is proportional and relevanitd. @t 2-4). Defendants argtigat although they did
not serve objections by thgroduction deadline, they carfed with the FTC regarding

their objections on two occasions before the production deadline. (Doc. 49 4

Moreover, Defendants argue tipadduction of all the deal jaeks for financed transaction$

between July 31, 2013and July 31, 2018, isnduly burdensome and not proportional

the litigation. (d.) Defendants further provide théitey are amenable to producing

—
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statistical sample of the deal jackets, betparties have been unable to agree on a method

of determining an appropriate statistical sampld. &t 4-5).

A. Defendants’ Untimely Objection

Under the Federal Rules of Civil Proced (“Rule”) 34, a party must respond t
requests for production with 30 days. “[A] failue to object to dismvery requests within
the time required constitutesvaiver of any objection.’/Richmark Corp. v. Timber Falling
Consultants, 959 F.2d 1468, 1473 (9th Cir. 1992However, while Rule 34 does ng
expressly provide for relief from waiver, cougsnerally grant suatelief upon a showing
of good causeSee Karr v. Napolitano, 2012 WL 1965855, at *5 (1. Cal. May 31, 2012).
Courts retain a fair amounf discretion when determining whether good cause existg

excusing a late objectiorid. In exercising its discretion, cdgrevaluate relevant factors

which often include: (1) the length of thelale (2) the reason for the delay; (3) the

existence of bad faith; (4) the prejudice te tharty seeking the disclosure; (5) the natu
of the request; and (6) the harshness of imposing the waBeerBatts v. County of Santa
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Clara, 2010 WL 102790, at *1 (N.D. Cal. Mar. 18, 2010).

Here, the record reflects that the FW@s aware that Defendants objected to the

request for production prior to the deadliaad while the written objection was served

approximately seven weeks late, the case wagedtfor nearly tlee weeks during that

time. Additionally, the FTC does not argtieat the delay was prejudicial or that

Defendants acted in bad faith. (Doc. 42&). Moreover, the harshness of imposing a

waiver would be significant to Defendantd herefore, the Court finds good cause

excuse Defendants’ late objections to Request for Production NgeeBatts, 2010 WL

1027990, at *1 (“[T]his court finds that a war of all objections would be a draconiah

result that is not warranted under the cirstances presented heje.’Accordingly, the
Court will address the merits tife FTC’s supplemental briefing.
B. FTC’s Request for Production No. 1

The FTC requests all deal jacketsr all financed transactions between July 31,
2013, and July 31, 20%8.Defendants object to the rexgi on the basis of relevance

proportionality, and burden. (Doc. 49 at Bpecifically, Defendan@rgue that the FTC’s

request “amounts to approximately 17,000 files which must be individually searched

copied and reproduced, in one fashor another, by [D]efendants.td( at 2). Defendants

to

further provide that Defendantsieal jackets are scanned and filed electronically on a data

baseplatform that is unique to [€fendants]. Each deal jacket has its own separate
This data base cannot be transferred or ggddo any other data base platformld.X

Relevance for purposes of discoverydefined broadly; “[r]lelevant information

need not be admissible at thialtif the discovery appears resmsably calculated to lead tc

2 The Court notes that there appears to biseregancy regarding homany deal jackets
Defendants have produced to the FTC so far

efendants have only provided 73 deal jas ?oc. 44 at'5). Thus, the Court cann
]getermlne from the record the anmbwf deal jacke
ar.

3 Initially, the FTC’s Request for Production Niodid not contain an&emgoral limitations;

however, the FTC Iatergrowded that it is 9agkecords from Jul@1, 2013, through July

?hl' 2018. t(Doc. 44 at 3 n.2). Thus, thathis time frame the Couwill use in analyzing
e request.
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_ efendants’ Response, they first stated
that 108 deal jackets have been producefdusdut subsequently provided that 181 deal
ackets have been produced. (Doc. 49 &)2, Additionally, the FTC represents that

ts that haween actually produced so

file.

ot




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

the discovery of admissible evidence.” FedOR.. P. 26(b)(1). Irturn, if the requested
discovery is relevant for purposes of digery, the party opming discovery has the
burden to demonstrate that disery should not be allowed étio burden or cost and mus
explain and support its objectiomsth competehevidence.Lind v. United Sates, 2014

WL 2930486, at *3 (D. Ariz. June 30, 2014he court must limit the requested discove

if it is shown to be “unreasonably cumula&ier duplicative”; if “the party seeking the

discovery has had ample oppority to obtain the informatid’; or if “the burden or
expense of the proposed diseoy outweighs its likely benigf considering the needs o
the case, the amount in controversy, the pan@siurces, the importance of the issues
stake in the action, and the importance of tlsealrery in resolving the issues.” Fed. |
Civ. P. 26(b)(2)(C).
Here, the Court finds that the deal jackate relevant to the FTC’s claims; howeve
the Court acknowledges the burden of produtihegfive years of requested deal jacke
Defendants provide that all the deal jackets stored electronically; however, Defendar
state that the electronic deal jackets “canndtdoesferred or exported” to another platfor
in their current electronic without the creatiof a new softwarprogram by Defendants’
database provider. (Doc. 49 at 2). But Defesldo not specify what format or file typs
the electronic deal jackets are ifld.Y Defendants provide thétere are approximately
17,000 transactions that were financed fa thlevant time period, and that each de
jacket contains approximately 40-60 pafjeoc. 49-1). Thus, if the deal jackets mu
be printed to be pragted then Defendants wiol have to print bgveen 680,000-1,020,00C
pages, which the Court findgould be unduly burdensome Defendants. However, it is
unclear if the parties have conferred regagdwhether or not the FTC is capable
receiving the electronic deal jackets in theirreat file type or format. Thus, without
knowing if the deal jackets could be prodddn their electroniéorm, the Court cannot
determine whether the production of the relsas unduly burdensome on Defendants.

Additionally, the parties have prexisly discussed Defendants producing

4 The FTC provides that eacleal jacket that have beenoguced so far contains only
approximately 37 pages. (Doc. 44 at 5).
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statistical sample of the deal jackets for tHevant time period. (Doc. 49 at 4). In fac
the FTC has stated that if Defendants provided a list of all financed transactions bg
July 31, 2013, and July 31028, including the transactiontéadealership location, ang
lender name for each transaction, then iuldobe able to detmine an appropriate
statistical sample. (Doc. 44&at 29). Defendants have mmbvided any information that
indicates that the production of such a ti§transactions woultbe unduly burdensome
and Defendants have indicated that the deakjad&tabase is, to some extent, searcha
(Doc. 49-1 at 2-3). While Defendants do aqp® amenable to producing some of tf
requested deal jackets, thHegve not provided a viable mpromise regarding the numbe
of deal jackets they are willing to produce have they provided viable means for the
production of those deal jackets.

In light of the above, by March 15, 201®e¢fendants must provide the file type (¢
format of the electronic deal jacket filestbat the FTC can determine whether it has t
capability to receive the deal jackets electtalty. Additionally, Déendants must provide
a list by March 26, 2019, of all financed trangons between July 31, 2013, and July 3
2018, which includes thansaction date, dealership ltoa, and lender name for eac
transaction. If, after the financed transactiehis produced, the pags are still unable to
determine an appropriate samgize the parties may sulira joint notice of discovery
dispute in compliance iin the discovery dispute processtlined in the Court’'s Rule 16
Scheduling Order. (Doc. 24 at 4).

Accordingly,

IT IS ORDERED that FTC's Motion to Compe{Doc. 44), which the Court
construed as the requested supplemental briefiREMIED;

IT IS FURTHER ORDERED that on or before March 15, 2019, Defendants m

provide the FTC withihe file type or format of thelectronic deal jacket files; and
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IT IS FINALLY ORDERED that on or before Marck6, 2019, Defendants mus|

provide the FTC with gearchable list of all financed tisactions between July 31, 2013

and July 31, 2018, which inalles the transaction dategadership location, and lende
name for each transaction.
Dated this 12th daof March, 2019.

/
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/Honorablé Diajié J. Hdmetewa 7
United Staées District Jude




