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Section V, Quality of EducatiorSubsection A, Acces$so and Support in
Advanced Learning Experiences (ALESs) reqaithe District tamprove the academic
achievement of African American and Latinadnts in part by engag they, including

English language learnerSL(L) students, have equal access to ALEs. (USP (Doc. 1113)

~—+

(revised to correct typographical errors); (Db450) (original filed February 20, 2013) g
§V.land?2.)

ALEs are Gifted and Talented (GK) programs, including GATE Pull-out
GATE Self-Contained, and G Resource; Advanced cAdemic Courses (AACS)
including Pre-Advanced Placemt (Pre-AP) courses, su@s Honors, Accelerated, of

Advanced; middle school courses offered fiogh school credit; Advanced Placement

(AP) courses; Dual-Credit courses; International Baccalaureate (IB) courses; and ti

University High School (UHS). USP § V.A.2.a, 3-5.
On March 3, 2014, Tucson Unified Schookfict (the District) submitted its plan
to enhance and support ALEs. On August 4314, the Special Mger filed a Report

and Recommendation (R&Rdressing objections from the Mendoza Plaintifemd

attached the Advanced Learning Experien@&LE) Access and Recruitment Plan (AL
Action Plan). (R&R, ALE Action Plan(Doc. 1645-2), Ex. A.)

The Plaintiffs’ objectiongo the ALE Action Plan werdmited to the District’s
proposed statistical goal for assessing ssscthe “Not less than” 20% Rule. The
Plaintiffs did not raise objections to the spwesifof the detailed plan of action the Distrigt

proposed to undertake to increase accesd o programs for minority students. (Orde

=

(Doc. 1771) at 2.) Under the “Not lesstti 20% Rule, discrimination may be occurring
if any subgroup has a participation rate imsthing deemed desirab{like ALES) that is
20% less than the subgroup’saioenrollment rate ithe district. The District proposed i

)=~

district-wide goal of reaching this “Not letisan” 20% threshold for African Americar

and Latino students wiin five years.

! The Fisher Plaintiffs joined ithe Mendoza Plaintiffs’ objections.
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The Plaintiffs argued this goal was ttaw; there shouldbe parity in ALE
participation between White dmminority students, including outcome parity for minorif
students participating in each ALE prograithe Court rejected &éh“Not less than” 20%
Rule as the ALE goal, butlleawed it to be used as ad<lag indicator for when
discrimination may exist in one of the ALE programs. The Court noted that Tl
agreed “to continue gatherirand tabulating the relevant datacessary to assess ea
ALE program, individually[.]” (Order (Doc. 471) at 6.) The Cousdfforded the parties
an opportunity to work todkeer to determinéhow to comprehensively measure t
effectiveness of the ALE ActioPlan, including increased ptiaipation of ELL students
in ALE’s. The Court orderethe District to file an ELLSupplement to the ALE Action
Plan. Id. at 6-9.

The District filed the EL Supplement to the ALE Action Plan (Doc. 1788) d
April 14, 2015. Again, thé’laintiffs Mendoza objectethat TUSD again proposed :
district-wide aggregate measurement of éfiectiveness of its ALE Action Plan. Thg
Court denied the Plaintiffs’ request that iretdit the Special Mastdo work with the
parties to formulate a standard to determwinether the District dgeves unitary status
with respect to ALEs. Thed@irt reasoned it had already sdened to no avail. Becaust
it was so close in time to ti&Y 2016-17 deadlintor assessing unitary status, the Cot

found a better approach was to call for the&a Master to formulate a standard {

determine whether the Districtl@eves unitary status withspect to ALEs. Pending the

Special Master's R&R, the @at did not adopt the ALE ActioPlan or the Supplement
(Order (Doc. 1895)).

On August 3, 201, 7he Special Master filed his H& (Doc. 2041 Again, the
Mendoza Plaintiffs object (@. 2069), and TUSD respontts the Mendoza objections

and makes limited objections to the R&Ro® 2073). The Mendoza Plaintiff Reply.

(Doc. 2078).
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A. The Report and Recommendation
The Special Master addresses three bresuks: ALE plan goals, 2016-17 Staty

of the ALE plan, and recommended improvements.
1. Goals

The Special Master believes the Difs accountabilityunder the USP for
increasing access to ALEs shou¢lude goals to increagmrticipation and completion
rates in ALE programs. The District agreeshe first goal, but nahe latter. Increasing
completion rates is especially important beeaokthe voluntary nate of participation

in ALEs. It is very difficult for the Distdt to influence incresed enroliment in ALEs,

but once a student is participating in anEAlprogram, the District has more dire¢

influence over the student’s iity to successfullycomplete the course by providing an
needed academic support.

The Court agrees with the Special Masted finds that his recommendation is
accordance with the USP preians contained in 8 V, wth include: 8§ 1, defining

purpose as ensuring equal access to ALEsa8assigning the District the responsibilit

to develop ALE Access and Recruitment Rlamplement it, and develop annual goals

for progress; 8 2.b, requiring a school sghool assessment of existing access geé
barriers to enrollment and susséul completion of ALEs offed at each school, and t
develop means for tracking student access artiCipation; 8§ 2.c, requiring District to

develop ALE action plan incluilg strategies to encouragearollment, increase numbe
of ALE students, and to support studemissuccessfully compting ALEs; 8§ 2.d,

requiring District to recrn and encourage application carenrollment with strategies
including development and distributioof materials describing ALE programs
community based promotion of ALE progranasid providing pragssional development
to administrators and certificated staffitentify and encouragafrican American and

Latino students, includg ELL students, to enitp§ 2.v, requires théistrict to ensure
equitable access to ALES by assessing feasillityesting all studets at appropriate

grade levels using multiple e@asures of selection, increasing academic preparg
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programs such as AVID, elimating barriers to enrolimeimcluding providing weighted
grades for pre-AP and APustents, offering free and reduced AP exams fees, waiying
other participation fees, teegrating ALE preparednesstan summer academies, and
creating structure for peer mentoring and ipgirand providing rguisite resources for
ALEs.

The Special Master agreegth the District’'s proposetiNot less than” 15% Rule,
which is more challenging than the earl@oposed “Not less than” 20% Rule. He
agrees with their proposal to apply the “Ness than” 15% Rule teach ALE district-
wide, except for ELL students dustudents with disabilitiesThe logic for the exclusions
is due to program uniqueness, which appégsally to Dual Language ALEs. Also|
without objection from the District,the Special Masterecommends excluding UHS
because admission there is determingg an examination and prior academic
performance. The Court adopts the SaledVaster's recommendation regarding
applicability of the 15% Rule.

The “Not less than” 15% Rule calctitm compares the number of minority
students for each subgroup, African Amerieard Latino, in eacALE program to the

total number of those students enrolled in tredgrlevel in which the ALE is offered, to

(=]

derive a representative percentage for thigsaup and then sets the “Not less than” 15%
goal for participation in that AE. The 15% Rule has not beapplied retroactively or to
individual schools. See example: Table 1I-Self-Contained GRE enrollment in Middle
School grades 1-5 for SY 2016-2017 (baii (reflecting 59.85% Latino students enrolled
in elementary schools gradésb, resulting in a 1% Rule goal of 5B7%, with a “less
than” actual participation rate of 42%). (R&R (Doc. 2041), Attachment 1.)
District-wide progress, or lack thefeois reflected by actual percentage
participation levels for each subggmgoing back t&Y 2012-2013.See example: Table

[I-Self-Contained GATE enittment in Middle School graes 1-5 for SY 2016-2017

> TUSD Objection to Mendza Objection to R&R (Doc. 2073) at 8-9 (discussing
recommendation to exclude UHS from 15% Rule without objection.)
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(Latino) (reflecting actual participation ratéor SY 2015-16 at 43.20 %; SY 2014-15 at
46.30%; SY 2013-14 at 45%nd SY 2012-13 at 45%).There is no explanation by th

\U

Special Master or the Parties regarding tliic&ons in participatin over the life of the
USP.

As the Special Master notes, the dtstwide focus “masks differences by
school.” (R&R (Doc. 2041) at 11.) And,fidirences, if studied byhe District, might
lead them to solutionsn how to increase accessAbEs for minority students. He
recommends that the District compare indigdschools by ALE to determine if either
some schools and/or some ALE programsnaoee successful at increasing participation
than others. After assessing the reasfmisthese differences, the District should
eliminate/reduce or initiate/increase, if gstble, any influencegetermining these
differences.

He agrees with the District that theain difference between White and minority
ALE enrollments is that enliment is voluntary and there is no accounting for parental
decisions, which he describes as sigaifitly shaped by faily and community
environments and these community charadtergse in turn correlated with race.
Alternatively, as described by the Districtinftlividual school participation rates can be
heavily influenced by the racial and ethnic mgkef the particular school rather than the
effectiveness of [the] school."(R&R (Doc. 2041) at 24).

Neverthelessaccording to the Special Master ialhot lost. While the District has
implemented the marketing aspects & &LE Action Plan, the Special Master
recommends as an offset to the problematiantary nature of ALE programs that
District solicit parents of children participaty successfully in particular ALEs to recruit
others to participate. He believes tha #fhared backgroundtheen these families will

result in parent-to-parent recruitment effooeing highly persuasive. Peer to peer

*The USP provides for a 2012-13 baselyear, but Department of Educatio
regulator¥ changes relateddthnic coding resulted in charggm student data collection
over the life of the USP soahSY 2013-2014 is the bettbaseline year because thgn
there was student data and USEadallection continuity.

=)
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recruitment seems a viable mpt to more traditional magkting venues, which may or
may not be warranted depending on theatiffeness of the implemented traditional
marketing strategiesCf., USP 8§ V.2.d. (providing for gomunity involvenent as means
to recruit students for ALES)

Misconceptionsegardingdisadvantags from taking ALE courses can be
addressed with public education prograrSee USP § VII.A.1: Farly and Community
Outreach (requiring Distridb adopt strategies to increase family and community
engagement in schools, including providinfprmation to fanlies about services,
programs and courses of instruction available in the District).

The Special Master advises that the istan address explanations for access
differences between schools, as follows: ddfeces based on teacher interest, teacher
gualifications, and grade structure (K-8 andidle schools can hawkfferent schedules).
Most importantly the District should foswon developing school-wide cultures where
academic excellence is valuadd celebrated. Accordjrio him, an ethos of
achievement can be developed and sudddiyeschool administrators, teachers,
counselors and families. Because of thstiit's limited ability and responsibility for
overcoming socio-economic discriminatoiffeets, the District needs to make clear
efforts to influence access whetean. This is why it is important for the District to
implement measures, suchthese outlined in the ALE Aaih Plan, which are aimed at
ensuring support for African American abatino students, once enrolled in ALES, stay
in them and successfully colepe them, including taking and passing any requisite AL
tests to actually secure crefibr ALE participation. Ulike the voluntary nature of
enrollment, the District’s inflence can be readily accounfedin respect to attrition and
completion rates for minority studepérticipation in ALES.

2. “Not less than” 15% Status Repfor SY 2016-17 and Recommendations

Table 1l of the Districts Assesgent and Evaluation of the ALE %0Day
Enrollment for November 1, 2016, reflects 8tatus of the 15% Rul@listrict-wide. In

short, the District reports for both subgrsu@frican American and Latino students, th

E
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following: 1) Self-Containe@&ATE in elementary schools-d) and middle schools (6-8

do not meet the 15% goal fakreer subgroup. 2) Pull-out G programs in elementary

(K-5) do not meet thd5% goal. 3) Resource GATE middle school (6-8) meets the

15% goal in middle schools for Latino studemtsly; Resource GATE in high school (9
12) meets the 15% goal for both subgroupsThe AP high school ALEs program mee
the 15% goal for Latino studenbut not African American®) Pre-AP Advanced ALEs
in elementary schools (K-8, grades 6-8&anthe 15% goal for both subgroups, but or
meet the 15% goal for Latinoustents in its middle school program. 6) Pre-AP Hong
ALEs are offered in elementafi(-8, grades 6-8), middle drhigh schools, with the 15%
Rule being met for African American studenh middle school and the goal being m
for Latino students in all grades. 7) Duak@it classes offered in high school meet t
goal for Latino students but not African Amenrcstudents. 8) For the IB high scho

program, the goal was not met for AfricAmerican students, but was met for Latin

students; the goal was met for both subgrangbe elementary and middles schools but

the District discontinued the Safford (K-&8hd Robison (K-5) IB programs. 9) Th
Middle School Credit for Higlschool did not meet the ‘@t less than” 15 % goal for
African American students, bmet it for Latino students.

In summary, there arl5 ALE programs if you categped them by grade-level.
For African American studentshe 15% goal is met in ke programs: 1) Resourc
GATE (high school), 2) Pre-ARRdvanced (K-8, grades &y, and 3) Pre AP Honorg
(middle school). The “Not less than” @b goal was met for Latino students in 1
programs, as follows: 1-2) Resource GATE middle school (6-8) and high schoc
programs, 3) AP high school courses, 4%5¢-AP Advanced ALE® elementary (K-8,
grades 6-8) and middle schepb-8) Pre-AP Honors ALE® elementary, middle, and
high schools, 9) Dual Credit classes offit in high schools, 10) the IB high scho
program, and the 11-12) Middle Schoole@it for High School for elementary (K-8
grades 6-8) and middle smhl. According to the Specidflaster, if you allow for

approximately a 1% margin, you sweep tmo more ALE programs for African

-8-
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American students and one more ALE progfamLatino students. (R&R (Doc. 20141
at 10.)

The question is what dodisis tell us: district-widewhich of the ALE programs
are red-flagged as problematic? Applyingpeximately a 1% margin to identify the
ALE programs where the 15% threshold istroe soon to be met, there remain some
ALE programs red-flagged dsaving access issues, espdygifor African American
students: Self-Contained GATE at both edenary and middle school grades, Pull-out
GATE, AP Courses, Pre AP Honors at@giade levels, and thdiddle School for High
School ALE programs.

More important is what the “Not letlsan” 15% Rule, applied district-wide, does
not tell us. First, and foremost, it does astablish unitary statusas been attained fol
the ALE program, district-wide, or in anyespfic ALE program. (Order (Doc. 1771) at
6-7.) It does not reflect changes in acaes#&\LE programs over the life of the USR.
The 15% Rule does not apply to Whiteidgnts because there is no assertion that
discrimination may be occurring for Whiteudents in any ALE progm. Parity is not
the question either. What is relevant iset¥ter the District has simply increased access

to ALEs for all students or has increased asde ALEs for minority students. While th

11%

former is not prohibited and is expected, ithe latter which is guired under the USP,
Without comparative data for White studeritse District runs the risk of increasing

White student participation at the expenseAdffican American and Latino students.

174

The Court rejects the District’'s objectidn providing comparative date for White
students.

Because the Court affirms, here, its prietermination thathe “Not less than”
rule shall be limited to a lerof-thumb red-flag indicator for possible discrimination, the
Court will not rely on this simpditic marker as theole basis for assessing the District]s
efforts to increase access for African Amarncand Latino student® ALEs. (Order
(Doc. 1771) at 6-7 (rejecting as overlynglistic “less than 2% rule” to determine

unitary status, but allowing it as rule-¢feimb red-flag indicator of discriminatiorgee

-9-
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also ((R&R (doc. 2041) at 13) (admitting 15% RRuis not only simple, but “it is

simplistic’). The Court addp the Special Master'secommendation to compare

individual schools by ALE.As is reflected below in thBpecial Master's ALE analysis
individual school comparisonprovide meaningful insight whether the District ha
increased access to ALEs under the USP.

GATE Enrollment:

Self-Contained GATE ia comprehensive full-time elementary and middle sch

GATE learning experience offered in 10 schouwlgh two of them being dual languags.

The Special Master reports that minorityidg#nts receive free transportation to Se
Contained GATE programs they do not residén the GATE schol's boundary, but
many students don’t choose to travel owdsiteir neighborhoods. African America
students are further limited in access bseatwo of the 10 $eContained GATE
programs are dual language, with gradesetlared beyond being affect by the ability to
speak Spanish. With the exception of tlepen” GATE programs at Tully and Robe

Naylor, access to Self-Contain€RTE programs is restrietl by a minimum assessmer

test score. Under the open GATE prograniTully and Robert Naylor, these schoo|s

operate like a Self-Contain€ATE ALE in their entirety, whreas participation in Self-
Contained GATE programs ather schools are limited to only those students who tes
into the program.

Pullout GATE provides approximately 90inutes of GATE learning each wee
and is available in all elementary school#\ccess to Pullout GATE programs i
restricted by a minimum test score, excép the cluster GATE program. Withou
taking placement test, students may partieipatthe Pullout GATEprogram at a cluster,
school: Fruchthendler, Dunham, and Robirfsuchthendler and Dunham are majori
White schools. Robins is racially concentrated.

Resource GATE provides alective course or other GATE-like experience f
approximately 50 minutes five days a weekschools with 6-8 grades that use middl

school schedules. There is no assessmsintequired and Resource GATE programs 4

-10 -
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available at all middle school grades andhedhigh schools. TUSD intends to exparf
this program to all high schools.

Because enrollment in GATgrograms depends on studlescores on a cognitive
test, the District increasedetlpool of potential GATE studenby testing almost all first
and fifth graders in 2015-16. This resultedncreases in elem&ary GATE programs as
follows: 57% increased enrollment of African Americandeints and a 41% increase |
Latino students. He reports that the Disthas considered lowering the cut scores 1
GATE assessment tests, but has concludeuild not significantly change the numbe
of qualifying students. The Special Mastmlieves that the characteristics of GAT]
instruction and curriculum ggest students with somewHatver academic abilities car
benefit from GATE. He recommends that thestbict assess the racial distribution (¢
eligible GATE candidates forrange of lower cut scores.

As an offset to the socio-economiactors which negatively influence ALHE
enrollment given the voluntary nature @&LEs, the Special Master recommend
improved marketing through pewm-peer, such as parentfparent, recruiting; and the

importance of developing and sustaining school-wide ethos of achievement by s

administrators, teachers, counselors and famili€he District can influence these goals

to increase enrollment ankeep students in GATE @grams as they move fron
elementary, to middle school, to high school.

The Special Master reports that the negieditious and effective way to increasg
access to GATE programs, espégidor African American studets, is to increase thg
number of cluster GATE programshich offers GATE Pullout #hout regard to testing.
He reports that in SY 2013-14 there wévke cluster GATE programs and now there a

three, with two being in majiy White schools. The third is located at Robins, a racis

concentrated school. He seeks a diredtiven the Court that the District open cluste

schools to at least the 2013-14 level andcelthem strategically at schools servil
minority students, and especially target thatrschools serving substantial numbers

African American studentsHe reports that the District has resisted this request bec
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it asserts it does not have sufficient numbleteachers who ar@ ATE certified, but the
Special Master recommends that incentive program wilteadily draw teachers tg
become certified. Without thidirective from the Court, thBpecial Master reports tha
the District intends to add just drmore open GATE program next year.

College Credit ALEs: AP, IB and Dual Credit

These programs offer college-levelmoula and examinations to high school
students. They advance college bound stsdenoffering college credit in high school.
These ALE offerings are determined byd#nt demand and whetr teachers have
relevant training and interest to offer suaurses. Whether students receive college
credit for AP and IB courses depends orethler students pass specified high school
exams at levels determined the colleges in wikch they enroll. The Special Master
reports that test-taking amelst-passage rates have ioyed, but still pose a hurdle to
access. He recommends that District work with state slators to ensure funding
continues for AP testing to minimize studensts; this funding was eliminated from
legislative revisions to blocgrant funding under Title ITaking these courses, even
without passing the certifying test provesnsbenefit because colleges tend to give
more weight for AP-typdigh school courses.

For AP ALEs, a student must take and pass the AP exam for the course by a
of three or more, and thehey will receive college credit at many colleges and
universities, with the exception of some meedective institutions which may require a
higher test score than three. 1B ALEs sirailar, but additionally students may enroll in
the IB diploma program. Few do so because the diploma program is exceptionally
challenging. In comparison, Dual Credit ALEsovide students who pass a dual-cred

class with college credit only in Arizona instittns of higher educatin. It is his opinion

* The District reports it intends to b_eg'glannin to add to expand the clust
860 3r)amsléit) five additional elementanyes in SY 2017-18. (TUSD Response (Do
at 16.

p\l)

SCOl

~—+

> There is also a middle school Dual Credit program, which is not offered in all K-

8 schools. The Special Mast#wes not address this program except to recommend tf
should be universal.
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that the AP classes offer the most advamtagstudents because they transfer college
credit to more institutions, and aomparison to IB coursethey have a greater range of
content. He recommends that the Distensure families understand the difference
between AP and Dual Credit courses, esfiigdize limited value oDual Credit courses
outside of Arizona.

Not surprisingly, the Special Master reports that schools with the largest
percentage of African American students héneelowest proportion of students enrollec
in AP classes. Of course, the lowertjggpation rates by both African American and
Latino students in Pre-AP ALEs aimed atdygag students to succeed in AP, correlate$
to lower participation rates in AP classel.ikewise, lower academic achievement by
minority students may cause them and theirliesto believe rightly or wrongly that AP
courses are too demanding.

According to the Specidllaster, there are more tharst cultural and socio-
economic generalizations at play in the disfees between minoritgtudent participation
in AP courses found between schools. &ample, he reports at Pueblo High, where
91% of the students are African Americamd Latino, and Tucsddigh, where 79% of
the students are African Amean and Latino, only one-sixtf them take at least one
AP course. In comparison, in Sahuaro &athino high schools, where African American

and Latino students make up less than 50%@fttudent population, one fourth and on

[1%)

third of them, respectively, are enrolled ifesist one AP class. And, he has serious
direct-access concerns about three high seh@atalina, Santa Rita and Cholla. These
schools, especially Santa Rita, have vew AP courses. Catalina has six, Santa Rita
has one, and Cholla has one because af lfAgirogram; Cholla has 19 IB courses.

He compares Catalina 8abino High School, whichave similar student
enrollments: Catalina has 741 students, andn®aias 937 students. While Sabino has
196 more students than Catalina, theee1#6 more African American and Latino
students at Catalina. At Sabino Higlerth are 13 AP courses, with 117 African

American or Latino students enrolled. Ciai@, with its six AP courses plus two dual
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credit courses, has 50 African American otih@ students enrolled. In his opinion, the
small number of African American or Latirstudents enrolled in AP-type classes at
Catalina is “almost unbelievable.” (R&R (Da2041) at 19.) ACatalina, the average
AP class size is less than 10, and not a singk of these African American and Latino
students passed an AP exanthi@ most recent year for whithe District provided data.
Id. In SY 2015-16, Santa Rita had nine Adurses but currently has only one, which is
studio art class with a very small enrolinhe®anta Rita does offer five dual credit
courses. Cholla High Schoalfers one AP but unlike SanRita offers no dual-credit
courses because it offers thegBgram with 19 IB courses.

In addition to addressingréct-access disparities, tBpecial Master recommends
that the District focus on developing scheaote cultures where academic excellence ig
valued and celebrated to ensure that disparare not the result in differing academic
ethos at the various schools.

UHS: Pipeline and Attrition Issues

The Special Master reports that withyiil5% of all TUSD high school students
attending UHS, it accounted for 32% ofthlé District high school students enrolled in
one or more AP classes in SY 2015-2016.réfmrts that increas@s the number of AP
courses offered and students tested in 2@i3t2nd 2015-2016 are all accounted for i
two high schools: UHS and Bauro High School. (R&R (Do2041) at 17.) In other
schools the number of courses declinétHS students accounted for 66% of the passi
AP scores.ld. at 18. Because including UHS nuenb in district-wide assessments ma
skew the picture, especially the “Nos¢ethan” 15% analysis, UHS must be assessed
separately from the District’s otherghi schools. The Court accepts this
recommendation, and notes that the AP rersiln Table II, ALE40th Day Enrollment
15% Rule includes UHS. The Court adajbés Special Master’'s recommendation that
more meaningful approach to assessing aagssgss at UHS is to look at strategies

designed and undertaken by tistrict to increase diversitgnd resolve pipeline issues
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that are unique to UHS, and to addrneadicipation impediments of attrition and
completion.
B. Mendoza Plaintiffs’ Objectidn

The Mendoza Plaintiffs have fleshed out some of the issues raised by the Sp¢
Master in the R&R. The Plaintiffs dedoei an “all boats rising” scenario, with ALE
participation increasing for all studentst blwe participation gap between White and
minority (African American and Latino) studts actually widening from SY 2011-12 to
SY 2015-16. Theyljke the Special Masterecognize problems related to completion
rates for African American and Latino students. They atigaiethe District’s efforts
must be assessed by whether it has taken aaloglkccesses and failures in the strategis
it has implemented to increase ALE accesduiiing participation and completion, and
determined and undertakenbsequent responsive measures to remedy failures and
promote successes.

The Court agrees and will apply an asseent matrix to dermine whether the
District has implemented specific strategantified in the USPthe ALE Action Plan,
the Supplement, or any other planned coofsa&ction designed to improve ALE access
participation or completion rates for Africd&merican or Latino students. For example
the Mendoza Plaintiffs comptathat the 2015-16 Annual Report identified specific
support and retention efforts for UHS, but #hex no record regarding implementation g
teacher-led tutoring two mornings &ek; BLAST, as summesupport program for
juniors; Fast and Furious, wiidés an after school study skills course, etc. This data is
important for analyzing the District’sferts to improve ALE completion rates for
African American and Latino students.

The Mendoza Plaintiffs alsmomplain about the distrietide approach and that it
fails to identify problem areasghere, either by program echool, there is exceptionally

low ALE enrollment, such as in SelfeGtained GATE at the middle schools where

® The Fisher Plaintiffs join in Menda Plaintiffs’ Reply to TUSD Response.

(Doc. 2082.)
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enrollment numbers are so lowsome schools (less tharsttidents at Pistor and Vail)
that they cannot evdre reported without violating FERPA. In Doolen, the one middlg
school with high enough mibers to report, there are 85 white students (44%); seven
African American students ¢), and 38 Latino students (12%The Court adds that the
district-wide approach also fails to reflachether disparities in access exist between
racially concentrated schools and intsggd school, which may or may not be
compounded for schools between schoofgedding on how the school is graded, A
through F.

Individual school comparisons, as notsdthe Special Ms&ter, may lead to
solutions on how to increasccess, including increagiaccess in schools were it
appears to be most limited. For examplez Mendoza Plaintiffs note two programs tha
have been successful: ELL programs hdnaavn Latino students into pre-AP courses
and AVID provides for minoritgtudent recruitment into ALEand support, thereatfter.
The Plaintiffs argue that threcord reflects that the District has not readily expanded
these efforts.

The Court finds that the Mendoza Pt#fs ask good quémns and raise good
points, which can be addressed by a schgachool assessment matrix, which can be
compounded for a district-wide overview. elBpecial Master shall prepare the matric
format for the District to use to revise the Blsection in its Analysis of Compliance witl
Unitary Status Plan: An Anmeo the District Annual Reort for SY 16-17 (Doc. 2075).

C. Conclusion

The many recommendations made bySpecial Master calling for immediate
action by the District to increase accesé\ltd programs calls into question his finding
that the District has implemented all of $teps in the ALE Actiof®lan and Supplement
This remains to be determinéd.

The Court agrees with the District, “TRESP requires the District to provide equsd

" Even if true, there renitas the question of whethéhe District has reviewed
these strategies for effectivess and concluded that no furtis¢rategies would have any
practicable effect on increasing access to ALEs.
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access and support for ALEs, actidhat focus on the District’s behavior and process.’
(Response (Doc. 2073) at 7.) The goal eftiSP ALE provisions, USP 8V, is for the
District to implement strategies designedricrease participation by African American
and Latino students IALE programs. The USP callsrfthe design, implementation,
and ongoing operation, whictecessarily includes revieand revision when warranted,
of strategies to increase access, partiopatnd completion by African American and
Latino students in ALE program$ee (Mendoza Reply (Doc. 2078) at 2 (citiRgsher v.
Tucson Unified School District, 652 F.3d 1131, 1135 {Cir. 2011) (finding fault with
District’s failure to review programffectiveness includingeview of student
achievement data).

The Court intends to review the Distigcperformance under the USP, Section
pursuant to a matrix which wilfack the District’'s behaviand processes in respect to
implementing the specified ALE access suppgtwtegies set fortim the USP, the ALE
Action Plan, the Supplement, any other relevant plan orategy proposed or agreed t¢
by the District or ordered by the Court.

The Court defines access as the nunalb&l_E programs available to minority
students and opportunities for participatiomg @efines participation as the number of
students enrolled in ALE courses and inckidempletion, defined as the number of
students passing ALE courses and numbstudents taking and passing requisite
certification tests necessary for African Antan and Latino students to secure the
benefit of participating in AE programs. The Court definegpport as strategies aimed
at increasing enrollment and participatiorAibE programs, includingtrategies aimed at
assisting minority students in passing ALEIg®es and taking and passing any requisitg
tests. Increases will be actual percentageeases made distrdetide and at individual
schools, and include comparable data fonté/students. Actual increases will not be
determinative of unitary status.

The Court adopts the Special Masteesommendation to apply the “Not less
than” 15% Rule district-wide, and reaffirrtigat the 15% Rule il be a rule-of-thumb
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indicator of possible discrimitian in an ALE program. It isot applicable to evaluate
UHS, Dual Language, ALEgesigned for students withsabilities, or ELL student
increases in ALE programst will not be determiative of unitary status.

In assessing the District’'s behavior gordcess related to the ALE provisions in
the USP, 8V, the Court willomsider three factors, the 15% Rule as limited herein, the
strategy assessment matrix, and actuakemes or decreases in ALE enrollment,
participation, or completion.

Accordingly,

IT ISORDERED that the Court ADOPTS the ALE Action Plan (Doc. 1645-2),
Ex. A, and Supplement (Doc. 1788).

IT ISFURTHER ORDERED that the Court ADOPTS IN PART the Special
Master's Report and Recommendation (Doc. 2@&lfollows: 1) tk District should
assess the racial distribution of eligible @Acandidates for a range of lower cut-test
scores; 2) the District should focus on depeng school-wide cultures where academic
excellence is valued and celebrated; 3ddition to existing marketing efforts, the
District should recruit parents of children pagating successfully in particular ALEs to
recruit others to participate; 4) the Distrsttould create an inegve program that will
draw teachers to become GATE certifi&)ithe Dual Credit program should be
universally available in all middle schools;tég District shouldmmediately address the
access problems at Catalina, Santa Rita, amdlaChigh schools; 7) the District should
ensure that parents understand the diffeedbetween AP and dual-credit courses,
especially the limited value of dual crediurses outside Arizona, and 8) the District
should work withstate policy makers to ensurenéling continues for AP testing.

IT ISFURTHER ORDERED that the District shall open cluster Pullout GATE
programs to at least the 2013-14 level platte them strategically at schools serving
minority students, and especially target themnschools serving substantial numbers of

African American students.
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IT ISFURTHER ORDERED adopting the “Not less than5% Rule as a rule-
of-thumb red-flag fowhen discrimination may exism a particular ALE program
district-wide.

ITISFURTHER ORDERED STRIKING the ALE section in the “Analysis of
Compliance with Unitary Status Plan: Am#Aex to the District Annual Report for SY 16
17.” (Doc. 2075).

IT ISFURTHER ORDERED that within 60 days of thiling date of this Order,
the District shall file a Resed ALE section to the “Analysibf Compliance with Unitary
Status Plan: An Annex to the District AraluReport for SY 16t7,” in accordance with
the district-wide and individual school analysalled for by the Court in this Order.

IT ISFURTHER ORDERED that by February 1, 2018, the Special Master shg
file a Report and Recommendation (R&R) te Revised ALE section to the “Analysis
of Compliance with Undry Status Plan: An Annex todlDistrict Annual Report for SY
16-17.” The Parties’ Objections and thestiict's Reply shall follow accordingly.

Dated this 24th day of October, 2017.
I—Ionora
United StatesDistrict Judge
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