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A.
Historical Perspective: Unitary Status Review

Prior to launching intovhat will be the most comphensive analysis of the
unitary status of the Tucson Unified School Bst(the District/ TUSD), to be done sinct
the adoption of the Unitary Status Plan (US#)ebruary 2013the Court provides a
brief historical perspective of this casén 1974, two class action lawsuits were file
alleging segregation in TUSbetween White students ardrican-American students
(Fisher Plaintiffs), CV 74-90 TUC DCBand Mexican-American students (Mendoz
Plaintiffs), CV 74-204 TUC DCB. The cases wemnsolidated in 1975 and went to trid
in 1977.2

In 1978, the Court found thde jurediscriminatory segregation existed in TUSL

Regardless of the fact that only Black studenere statutorily prohibited from attending

White schools, Judge Frey fad that even as the Distridismantled the “dual Black ang
White school system and, thereafter, ¢haxisted some intentional segregation

minority students (Black and Mexican-Anean) from Anglo-students.” (Order (Doc

1119) at 15 n.9J,see also Fisher v. Tucson USB562 F.3d 1131, 9781 n.9 (9th Cir.

2011) (citing finding ofde jurediscrimination without critism). Judgment was entere
for Plaintiffs, but nevertheless both Plaintifiittd motions to amend the Court’s finding
and prepared to appeal.

Then, the parties enteredaoma Settlement Agreement tesolve the consolidated
case. “It appears likely that the Settlemente®&gnent resolved the appellate issues rais
by the class Plaintiffs beca& Judge Frey appred it without rulig on the pending

motions and ordered that the Stipulatioaud be the controlling Order of the Court.

~_* More detailed discussiortf the history of this e have been given b
this Court in prior Ordes. (Docs. 1119, 1_2_70¥ee also Fisher v. Tucson US
652 F.3d 1131, 9781 :(9th Cir. 2011) (citindMendoza v. Tucson Sch. Dist. No.
1,623 F.2d 1338, 1341 (Cir. 1980) (describing early case history)).

? Used interchangeably: AnglBJack, Hispanic, and Latino.

3 All page citations are to the CM/ECF page.
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(Order (Doc. 1119) at 4-5Fkisher,652 F.3d at 1137 n.10qting Settlement Agreemen
as providing once it was implemented: “thghts and obligations of the parties to [
determined solely by its tesmand the terms of any subsewustipulations or orders
entered herein pursuant to it.”)

The 1978 Settlement Agreemt provided fofTUSD to implement “its proposed
desegregation plans in a number of speciieldools, cooperate wigbarents to develop
and examine future student assignment pedicat several additional schools, ar
eliminate discrimination in faculty assigemts, employee training, and in polices d
bilingual education, testing, and disciplingisher, 652 F.3d at 1137 (citinlylendoza,
623 F.2d at 1342). The Settlemedgreement prohibited T&D from “engaging ‘in any

acts or polices which depriveastudent of equal protection tife law’ based on race of

ethnicity.” Id.

The District was supposed to operdte five years under the terms of th
Settlement Agreement before TUSD could &lenotion to dissolve itAround the end of
this period, in 1983, the Arizona State Legisle enacted a fundimgovision, A.R.S. §
15-910G, to allow school districts operatingdencourt orders to gerate additional tax
revenues above and beyond educational spgnlinitations to pay for desegregatio
activities. By and large the express prawns of the Settlement Agreement had be
implemented within the five year period, libe case did not end. (Order (Doc. 1119)
8, 10, 18, 23.) Instead, TUSBpent millions of dollarsjd., over the course of
approximately twenty years before the QGazalled for TUSD teshow good cause why
unitary status had ndteen attained. (Ord€Doc. 1052)). The question was briefed &
the parties, and on April 22008, this Court fouh unitary status had been attained, b

not without finding some fault ih the District’s failure taconsider the effectiveness of

the programs financed by desegregation dolaer this extended period of time. (Ordg
(Doc. 1270)). This Court’s decision was rewsldy the Ninth Cingit Court of Appeals
on August 10, 2011.
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The case was remanded to this Courtrfi@intain jurisdictionuntil it is satisfied
that the School District has met its burdgndemonstrating — naherely promising—its
‘good-faith compliance . . with the [Settlement Agreemigmover a reasorde period of
time.” Fisher v. Tucson USD652 F.3d at 1143-44 (quotirgeeman 503 U.S. at 498
(1992)). “The court must also lm®nvinced that the Distri¢ctas eliminated ‘the vestiges
of past discrimination . . . to the extemtacticable’ with rgard to all of theGreen
factors.”ld. at 1144 (quotingrreeman503 U.S. at 492).

“The Green factors are such thingsh&ve it is possible to identify a ‘whitg
school’ or a ‘Negro school’ siply by reference to the raticomposition of teachers angd
staff, the quality of schoobuildings and equipent, or the organization of sport
activities.” (Order (Doc. 1119) at 16 (quotirgwann v. Charlotte-Mecklenburg Bd. of

UJ

Ed, 402 U.S. 1, 18 (1971)). In the context of educational resource allocations, there a

other factors such as teacher assignmentsetachers with advanced degrees or more
experience, availability dfbrary books, and per-pupil financial expenditures.(citing
Freeman 503 U.S. at 482-83).

Upon returning the cas® its active docket, the dtirt appointed the Special

Master to develop a plan by which the Dadtwould attain unitary status. Given th

D

history of the case, this Court directed thanplo be specificallgesigned to address th

11%

Greenfactors relevant to attaining unitary staimghis case and for a plan of action that
would avoid a repeat performance of thestiict operating under court jurisdiction if
perpetuity. The parties entered into a stimdgplan, i.e., a consent decree: the USP. The
Court adopted the USP in 2013. The USP dalte the development of specific actio

-

plans for each of its provisions, implemerdatof the action plangperation pursuant to
the action plans for a time period sufficient fioe District to determe the effectiveness
of the various plans and make modificationsaadingly, and an endate “not prior to
the end of the 2016-2017 school g&USP (Doc. 1713) 8 XI.A.2.)

A desegregation decree, like the USHasintended to operate in perpetuityl.
at 1143 (citingBoard of Educ. Oklahoma Ciublic Sch. v. Dowel498 U.S. 237, 247-

-6 -
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48 (1991)). Given “local autonomy of schadibktricts is a vital national tradition,” the

Court adopted the three-year minimum operal component in the USP in order t

return TUSD to the control dbcal authorities at the earliegtacticable date to restore

true accountability to the governmefd.; Freeman503 U.S. at 491. The Court will dg
this when the District has d@nstrated good faith implementation, monitoring, revisid
and operation of the District under the USPdbleast three years and the elimination
the vestiges of past discrimination to the extent practicable.

B.
Special Master’s 2016-17 Annual RevielSMAR): Unitary Status Review

Annually, the District files a report @lctivities undertaken psuant to the USP:
the District’'s Annual ReporfDAR). The Special Master foles with his annual report:
the SMAR. The parties may make objeos. This year marked the three-ye
presumptive end-date, SY 2016-17, for th®P. Therefore, the Court required both tt

DAR and SMAR to include a comprehensivealgsis of the District’'s progress under tr]:
[

USP and a status report to f@eurt on whether or not unitasgatus has been attained
whole or in part.

The Special Master recomnus that the Court awandnitary status for some

elements of the USP and rnetgurisdiction over other pts of the USP. The Special

Master has developed completion plansjuding implementation time-lines, for thes
remaining elements of the USP.
The USP is an ambitious and comprehenplan developed to remedy the pa

vestiges of discrimination and segation that existed in TUSD.

In addition to strategies to promotedasustain integrationthe USP includes
provisions to provide students with transportation, increase the diversity
effectiveness of teachers and schoomeguistrators; strengthen and enrich th
curriculum and increase access to advarleadhing experiences; develop saf
productive, inclusive and pportive school environments; provide services
students with special needs; meaningfulggage families;, ensure equity i
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facilities and technologyatilitated learning resources; provide students wiith

extracurricular activities; and create infaation systems and budgetary OIorocess
that facilitate accountability, strategic resource allocation and effeq
management.

(2016-17 SMAR (Doc. 2096) at 3-4.) These abas are contained within interconnectg
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or interrelated sections oféHJSP, which generally addi®e 1) Student Assignment; 2
Transportation; 3) Administrate and Certificated Staff; 4Quality of Education; 5)
Discipline; 6) Family andCommunity Engagement; 7) Eacurricular Activities; 8)
Facilities and Technology, ar®J Accountability and Transpency. (USP (Doc. 1713)).

Like the 1978 Settlement Agreement, faties entered into the USP “to resolve
the longstanding desegregatitase against the Districid. § I.A. It was a plan designec
with “specific substantive programs andoyisions to be implemented to address all
outstandingGreenfactors and all other ancillary factordd. (citing Green v. County
School Board of New Kent County \@91 U.S. 430 (1968)). Iaddressing whether o}

-

not the District has attained unitary stathss Court considers that “[tlhe duty ant
responsibility of a school district once segregdigdaw is to take all steps necessary to
eliminate the vestigesf the unconstitutionale juresystem.”Id. at 6 (quoting~reeman
v. Pitts 503 U.S. 467, 485 (1992)).

“A school district under desegregation order, [suchthe USP,] is obligated to:
(1) fully and satisfactorily comply withthe court’'s desegregation decree(s) for|a
reasonable period of time; (2) elimte the vestiges of the pride juresegregation to the
extent practicable; and (3) demonstratgo@d-faith commitment tdhe whole of the
court’s decrees and to the applicablevwsions of the law and the Constitutiord.
(citing Freeman 503 U.S.at 491-92;Dowell, 498 U.S. at 248-50*“A school board has
no obligation to remedy racial imbalanceswused by external factors, such as
demographic shifts, which are not the resilisegregation and are beyond the board's

control.” Fisher, 652 F.3d at n.4 (quotinglanning ex rel. Manning v. Sch. Bd. of
Hillsborough Cnty., Fla.244 F.3d 927, 941 (Cir. 2001)).
“The test used to determine when unitary status has been achieved

accordingly when federal court oversight mayd, is well-established: ‘The ultimats

D

inquiry is whether the constitutional viotat has complied in @pd faith with the

desegregation decree since it was enteredwaether the vestiges of past discrimination
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have been eliminated the extent practicable.’Fisher, 652 F.3d at 1134-35 (citations

omitted).

The Supreme Court has instructed that osinould “give partiglar attention” to
the school system’s record of compliance beeanghis regard a school district is bettg
positioned to demonstrate good faith bymmoitting to a predermined constitutional
course of action and undertags that form a consistent pattern of lawful condd
directed to eliminate earlier violationsisher, 652 F.3d at 113%citing Freeman,503
U.S. at 491) Good faith compliancesince the inception of a desegregation dec
through the entirety of the desegregatiplfan demonstrates a school district
commitment to a course of action that gifidsrespect to the equal protection guarante
of the Constitution and guarantees “that paestudents, and the lgic have assurance
against further injuries or stigma . . ld. at 1141 n.25. “A history of good-faith
compliance is evidenciat any current racial imbalamds not the product of a nede
jure violation, and enables the district cotmtaccept the schodloard's representatior

that it has accepted the principle of rac@li@ity and [the school system] will not suffe

intentional discrimination in the futureFreeman 503 U.S. at 498-99. In other words

good faith compliance over time “reducdise possibility that a school system’
compliance is but a temporary constitutional rituddrgan v. Nucci831 F.2d 313, 321
(1% Cir. 1987). Therefore, good faith compli@nby the District with the USP over 4
reasonable period of times®a factor to be consideresh deciding whether or not
jurisdiction [should] be relinquishedFisher,652 F.3d at 1141 n. 25 (citifigowell, 498
U.S. at 249-50).

In 1968, the Supreme Court established ¢hathool district, like TUSD, that a
one time operated a statutorily mandated dulaaicsystem had an affirmative duty t
eliminate all vestiges of éhstate-imposed segregati@reen v. School Bd. of New Ker
County 391 U.S. 430, 435-3@.968). The Court isreenexplained that a school syster
can make a prima facie case for unitary ustdby showing that racial imbalances r

longer exist in student bodgssignment, faculty, staff, ammsportation extracurricular
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activities and facilities. Th&reenfactors cover things thaeadily identify a school as
White or Black, such as theaial composition of staff or qlity of school buildings and

equipment, or in the context of educatb resource allocations, such as teach

er

assignments for teachers with advanced degrees or more experience, then a prima fe

case of violation of substwe constitutional rights underehEqual Protection Clause i
shown. (Order (Doc1119) at 16 (citingSwann 402 U.S. at 18Freeman 503 U.S. at
482-83)). In other words, there isGreenpresumption of discriminatory intent whicl
also attaches to factors that reflect reseutisparities because both types of disparit
are unlikely to have nondieminatory explanationdd. (citing Save Our Children90
F.3d at 776-77 (placing the burden pfoof on Defendants in respect ®Breen
presumptive factors, but requiring Plaintifts prove disparities istudent achievement
were vestiges ale juresegregation.)

The test for determining v@m unitary status has beaaohieved is two-sided. The
District has the burden to show that any eatrimbalance is not traceable, in a proxime
way, to the prior violation, but as tlde jureviolation becomes more remote in time ar
demographic changes intervene, it becomesdliledy that a current racial imbalance is
vestige of the priode jure system.Fisher, 652 F.3d at 1144 n.10. Still, good fait
remains paramount: ‘The causal link betweenrent conditions anthe prior violation
being even more attenuated if the schostrait has demonstrated its good faitnd:
The test describes two-sides of the same, aoith the Plaintiffs and Defendants relyin
on its different sides. The Plaiffis argue lack of good faitlthe Defendants argue lack g
any vestiges of thde jureviolations which were the subjeat the law suit. The analysis
IS not, however, one test versus thieeof the Court must consider both.

The burden is on the school distriotprove it has attaed unitary statug-isher,
652 F.3d at 1135Disparities inGreenfactors are presumptively vestiges ag jure
segregation, but Plaintiffs have the ¢ to link disparities that fall beyot@leen,such
as performance disparities in studanhievement, to vestiges @& jurediscrimination.
Save Our ChildrerQ0 F.3d at 776.
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The Court rejects the District’'s argumehnat supervision er the Mendoza class
action, CV 74-204 TUC DCB, should be teraiiad because Judge Frey found TUSD ¢
not operate a dual educational system in ragpddispanic students. This Court has he
that the 1978 Settlement Agreement was theraijve document resolving this case, a
it did not distinguish remedies between the twasses. (Order (Doc. 1119) at 5-8, 1
17.) This Court, when it prewsly found unitary status argliosed this case, conclude
“after careful review of Judge Frey’s Findingé Fact and Conckions of Law, pages
206 to 223, thaFisher/Mendozdalls squarely within the confines ofde jurecase for
purposes of determining whether or not TUB&s attained unitary status regardless
the fact that only Black students weratatorily prohibited from attending Whitg
schools.”ld. at 15 n. 9see also Fisher52 F.3d at 1137 n. 9 (referencing this findir
without criticism). The appellate court followdlte same approach abt distinguishing
between Black and Hispanicaslses when it remanded the csethis Court “to decide
whether partial withdrawal is warranted in this cadéisher, 652 F.3d at 1144. It

instructed that this Court’s discretishould be informed by the following:

whether there has been full and satisfey compliance withthe [Settlement

A%reement] in those aspects of the s?/st/elnere supervision is to be withdrawn);
w

ether retention of judicial control isecessary or practicable to achie
compliance with the HA_greement] in other facets the school system; and
whether the school district has demonsiato the public and to the parents a
students of the once disfavored racejsfl ethnicities], its good-faith commitmer
to the whole of the [Agreeemt] and to those provisions of the law and t
Constitution that were the predicate for pidl intervention irthe first instance.

Id. (quotingFreeman 503 U.S. at 491). The parties didt propose partial unitary statu
upon remand and instead negotiated an tgodaonsent decree, the USP, which w
expressly designed to resolve this case. The d&s not treat Hispanic students as I
deserving of relief.

Like the 1978 Settlement Agement, the USP addresslesegregation pursuant t

student assignment policies, student achievefndatulty assignments, employe

* The 1978 Settlement Agreement’s agamh to eliminating discrimination
was focused on testing, whereas thePUSudent achievement provisions are
exceedingly broader. But even under 188 Settlement Agreement, this Court
rejected a narrow scope of factors for asggg unitary status and held that TUSD
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training, polices on bilingual edation, and discipline. TheoQrt considers good faith in
the context of the District's implementatiorgview and operation of TUSD under the
USP. The USP was designed expressly to addressrdenfactors relevant in this case
and to be a pathway to attaimitary status to the exie practicable. The Court will
assess practicability withithe context of the USP’s mimum three-year operational

time-frame, not an opeended meandering towards unitary status.

The Court rejects the Defendant’s objection to completion plans as [new

requirements, not contained in the USP. Cletngn plans will only be approved by thg

D

Court upon a finding thatle jure discrimination has not beezliminated to the extent
practicable as planned in the action plahlse USP called for th action plans to be
developed based on data and researcheftiver;, the time for conducting studies has
passed. Generally, the Court will not autherfurther studies unless required pursuant to
an action plan, necessary because there ateestopractices to draw on to address gn
iIssue, or where an action plan addressingsane failed or was limitedly effective angd
further study is necessary to determivieether an alternative remedy exists.

The District makes only three specific etijons to issues presented in the SMAR,
which are: 1) new ALE partipation rate requirements, 2ny requirement to set a
required ELL graduation ratenad 3) further requirements in teacher attrition. The Special
Master has not recommended any such requents, and the Court does not order them.

As for all of the other recommendatiomade by the Special Master, the Distri¢ct
reports “it is deep into planning and exeon of the Special Mgter's many completion

steps set out in the SMAR, and will of coucsgnply with all of tlem that the Court may

AY”4

order. The District began its compliance effopion receipt of preliminary drafts of thg
SMAR from the Special Master in Decemp2017 and January, 28, and has worked
with the Special Master teefine many of the completion steps set out in the SMAR.

Indeed, the District hopes to be able tpam completion of a significant number of the

had spent millions of desegueemn dollars over the coursé this case to close the
student achievement gap, therefore, sttdehievement was at least one measure
of program effectiveness. (Orderd® 1119) at 15 n.7, 22-23.)

-12 -
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steps even before ti&pecial Master’'s Reply to the pias’ objections is due (on May 11
2017).” (TUSD Response (Doc. 2099) at 4.)

Over the past year, the @b detected a change attitude. From its previous
reticence, the District now appears comnditte bringing this case to a conclusion L
implementing Completion Plans for USP proeiss where unitary status has not yet be
attained. Plaintiffs, however, argue against inding of unitary status, even in part.

The interconnectivity of the variousggrams called for under the USP makes
awkward, but not impossible, to grant partiitary status on elements that may hal
been achieved in one sectiort bot another of the USP. Hi&scy to grant unitary status
in part is offset by the goalf returning TUSD to the cordl of local authorities and to
enable the public to hold them accoutgakMore importantly, the Court finds it ig

important for the community tanderstand the progress mdxethe District pursuant to

the USP and for the Distrieind the community to focus @he work that remains undef

the USP.

“To be sure, district courts possess anggeretion to fashion equitable relief if
school desegregation cases,tador that relief as progss is made, and to cede fu
control to local authorities a&he earliest appropriate time=isher, 652 F.3d at 1142
(citing Freeman,503 U.S. at 486-92). This Cauwill not, however, “abdicate its
responsibility [in part or in whole] to t&n jurisdiction until [the District] has
demonstrated good faith and eliminated the vestiges of past discrimination to the
practicable.”ld. at 1143. Only after the District hdshown that [it] has attained the
requisite degree of compliancefay [the Court] craft “aorderly means for withdrawing
from control.” Id. “[ T]he court's end purpose must to remedy the violaticend, in
addition, to restore state and local authoriteghe control of a $wol system that is
operating in complianceith the Constitution.”1d. (quotingFreeman 503 U.S. at 489)
(emphasis added).

The Plaintiffs are concerned, as exgz@&d by the Fishers,hdt granting partial

unitary status could cause the District to lose focus in these areas and allow the si
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to return to unsatisfactory levels.” (FishersRense (Doc. 2100) at) The Plaintiffs and

the Special Master are not, however,hwiit recourse where the Court has award

ed

unitary status in part, should future probterforeseen or unforeseen, arise. The Court

expressly retains jurisdiction tenforce every term of the USP, whether or not pari
unitary status has been awarded or imbe Notice and Requegir Approval (NARA)
provisions of the USP § X.Cillvcontinue to apply in fullvithout exception to any awarg
of partial unitary status. Data reportingjugements remain in place unless removed
the Special Master by recommendation, witlpaunity for Plaintiffs to be heard ang
approval by the Court. The District shalbntinue to reportannually on all USP
provisions.

“The Court affirms the January 6, 2012der, paragraph 7, directive that annu
extensions of judicial oversight beyond thyears will be based aieasons of unattained
compliance by the District #h the USP. Three years ouhe Court is taking an
inventory of the District’'s progress towardisitary status.” (Order (Doc. 2086) at 2.)

The District has filed the 2016-17 DAR, (Docs. 2057-2068), and
corresponding Analysis of Compliance witf§P (USP RAC) (Dac2075), and Revised
ALE USP RAC (Doc. 2092). T 2016-17 SMAR tracks ¢h District's compliance
analysis. Pursuant to the Special Mastatshority to make recommendations to th
Court regarding his compliance assessmentslgidDoc. 2086) &) (citations omitted),
the Special Master identifies specifionon-compliance issues, makes specil
recommendations for activities nssary for compliance, andguides specific deadlines
for the District to completsuch activities. The Plaintiffsyho have had fiand ongoing
discovery rights including the ability to makequests for disclosures and answers, ha
filed Responses and made objections, which this Court directed should be e
detailed and specific. This Court has reviewledusands of pages, including the abo
referenced briefs and any refaced supporting evidence.

The Court grants unitaryagtis in part only to proviens of the USP where it is

confident that there has been full and sattefiay compliance with the express terms
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the USP. The Court does not grant unitaryustam full because it finds that the Schoq
District has not yet demonsteat to the public, icluding African-Amercan and Hispanic
parents and students, its good-faith commitimienthe whole of the USP and to thos
provisions of the law and the Constitutiomtipredicated judicial intervention.

The Court will look to this Orderwhen making furthe unitary status
determinations as to the parts of the USBrowvhich it continues toetain jurisdiction.
The Court finds that an extensiof judicial oversight beyonithree years is necessary fd
reasons of unattained compliance by the stith the USP as identified below.

1. Student Assignment: USP § |l

The Student Assignment piision of the USP providethat “[s]tudents of all

racial and ethnic backgrounds shall have ghgootunity to attend an integrated schooll.

(USP (Doc. 1713) 8§ Il.LA.1.) ThEISP required the District tdevelop and implement 3
coordinated process of student assignmerprporating as appropriate four strategi
for assigning students to schools: attemmda boundaries; pang and clutering of
schools; magnet schools ancdograms, and open enrollment. The Special Master
recommends that unitary statiie granted with respect toetbe districtwide integration
efforts pursuant to § Il, Student Assignmeitthe USP, except for magnet schools.
The Court takes a hard look at studesgignment because it is one of the vestig
expressly addressed in the original 19%8ttlement Agreement. When this caj
commenced in 1974 awdhen the Settlement Agreement veagered into by the parties

segregation was addressed by strategicalignging school boularies and bussing

students to achieve desegregation. Netudents may attend any school by choi¢

A.R.S. § 15-816et seq with charter and out-of-District schools competing for studs

enrollment, A.R.S. § 15-184t seq Given today’s choices,dent assignment strategie

aimed at remediating segregation are miwngted, less direct, and less effective.

Demographic changes in the District require special definitions. An “Integrated scl
(INT) is any school in which no racial ohatic group varies from #hdistrict average for

that grade level (elementary, middle, K-8 sals, and high schoolby more than +/- 15
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percentage points, and in which no singeial or ethnic group exceeds 70% of tf
school’s enrolliment. A “Racially ConcentratgdRC) school is any school in which any
racial or ethnic group exceed®% of the school’s total esllment. (USP(Doc. 1713) 8
11.B.1-2.)

According to the Speal Master, “[tlhe District haslone those things with respec
to student assignments that it was regghito do by the US, putting aside its
ambivalence with respect to magne(2016-17 SMAR (Doc. 2096) at 8.)

He reports recent progress in integrafltdgSD schools, which hattributes to the
cumulative effect of more pductive implementation of praions of the USP and the
relevant action plan for integration, suchthe District's recenundertaking to advise
families of research showing the benefitanfintegrated educati@nd its creation of an
Integration Initiative. Hereports that integtn is trending up.He relies on reductions

in racial concentration (Hispanic) at Ralty Concentrated magnet schools which beg

dropping below the 70%nark in SY 2016-17ld., Table 1I-3 (Doc. 2096-1) at 1. Therg

has been a reduction in Racially Concentraeubols in the District from 40.7% in SY
2013-14 to 35.3% in SY 2017-18. Integmtschools have increased from 21.2%

e

~—+

an

174

4

to

31.8% for these same yearstiwall Integrated schools being magnet schools. In this

> The Special Master reports thatrfr?014-15 to “the current year,” the
number of Racially Concentrated schoalent from 35 ta30; the number of
Integrated schools went from 17 to 25.tdlcenrollment in arintegrated school
has increased by 2,154 and the numbeistatients in Racially Concentrated
schools dropped by 2,542. (Reply (D@t11) (Second Reply) at 10.? The Special
Master suggests that a more conventiai@inition of integréon would result in
finding that more than half of the Distt's students have the benefit of an
integrated educationld. at 8, 10. The District clafies schools as “highly
diverse” if no group is over 70% and twooups, each, make up 25% or more of
the student bodyd., USP Integrated Schools (Doc. 2111-1) at 1.) Both Plaintiffs
move to strike this Second Reply lfie Special Master because the USP
definition for an Integrated school the only relevant definition. The Court
a%rees, but that does not mean that rgmatentages other than +/- 15% are not
relevant at schools which are neither aned nor Racially Concentrated. In
other words, it is relevant whetherhsols are more or less trending towards
integration or racial concémtion. It is relevant whether schools are +/- 15%, +/-
20%, or +/- 25%, with every percentagecrease in racial concentration and
percentage increase towardsegration being a gooditlg. The Court does not
strike the Second Reply, but it does maise any ruling in this Order on any
standard defining integrain other than +/1 15%.
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way, although the opptunity for students to attend Igpeated schools dipped from 199
in SY 2013-14, 2014-15, arzD15-16, to 18% in 2016-17, the opporturtityattend an
Integrated school increasem25% in SY 2017-18d. at Table 1I-2 (Doc. 2096-1) at 2.

“In no other state are the allenges of integrating schools greater than in Arizg
where state policy not only stigly supports charter schaeadbut essentially incentivizes
suburban schools to recruit students from ntbverse Districts like TUSD.” (2016-17
SMAR (Doc. 2096) at 8.) “The geographand demographic characteristics of th
District work together to make the timetiiygg from home to @&chool beyond students
‘neighborhood schools’ greater thamthe case in many districtdd. In short, “[ijn a
voluntary desegregation plan such as thé®?Uthe primary tools for integration ar
magnet schools. Moreover, magnet schools tiaeeotential of bringing new families tc
the District.”Id. at 9.

The Special Master reporthat “[tjhe District ha shown limited interest in
strengthening magnet schools muels expanding its magnet option&d” at 10. As

evidence, the Special Mastreports the following:

The District freq_uent(l:?_/ hires consultantsitelp it with importat initiatives (e.g.,
dropout prevention, discipline and dual Ianguat};e). But it did not hire a consu
to help its deveIoPment of a proposat federal

proposal was not funded).

In its marketing efforts to advise fanaii about the choices they can make amc
schools — including video, handoutsxtt®n the website — there had been 1
mention until the recruitménfor the 2017-18 schooyear of the sgnlflcant_
research showing that attending artegrated school provides students wi
important learning opportunitiesei would not otherwise have.

As a result of demands by the plaintiffw%ursuant to a requirement approved
the Court, the District finally launched dmtegration Initiative”in the spring of
2016 — more than three yearteatthe approval of the USP.

Until recently, the staff member serving @sector of Maget Schools who was
appointed in the fall of 201@ported to the Director @perations whose primary
responsibilities deal with facilities and tsportation. Given #it magnet schools
are fundamentally education programs, shecess of which are important to th
attainment of unitary statusne might have expecteade person responsible fo
this integration initiative to report tistrict leaders on the academic side.

In its Annual Report, the District assetteat changes in thgrade structures at
Borman and Drachman enhanced integration. Howeke racial composition at
Borman changed little and the change®eichman resulted itess rather than
more integration.
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The person who served B#rector of Magnet Schools through the 2014-15 wa
forceful advocate for magnet schools.wéwer, the scope of her restpons_|b|l|t
was continuously narrowed until she wast allowed to perform her functions|
The position of Director of Magnet Schoolghich is provided foin the USP, was
left unfilled for half of the 2015-16chool year. When a new director was
appointed during the fall term of 2016;1that position was redefined from fullt
time to half-time. When the Blamtlffar_ld the Special Master objected to th
violation of provisions of the USP, tHgistrict removed the half-time appointe
and replaced him with an interim directdhe interim director was later appointe
as Director without a search.

KV

S

oW

In the development of its magnet schetdns, the District has allowed several
schools to set achievement anls lower ttiose they already had attained. This
can be explained as a lack of comnatrh to hlﬁhel’ achiement in magnet
schools or a failure to monittine development of t

During the developmérof the 2017-18 budget, the kigoza plaintiffs argued that
the District was not adequately fundi the magnet schools. The Distri
responded by saying that it would reconsitiegoals when it had the opportunit
to analyze the new AZMerit scores. The ptdfs and the Special Master took thi
response as an indication that the budgetsild be revisited. But the District
made no changes in magnet budgets afteeveuf the state test scores despite t
fact that students at two of the magnatsviously thought of as highly effective
academically — Drachman afdlo Verde — performed the District average
in the growth of sident performance iknglish language & and mathematicg
schoolwide. Further, students in thes® t8chools who were performing in th
bottom 25% scored below expectatiam$oth of the subjects tested.

Id. at 10-11.
In assessing whether unitary status tmeen attained ithe context of the

e plans.

S U<~

[1°)

District's Comprehensive Magnet Plan (CMR),js important to look at whether the
District has the commitment and capability engage in a process of continuous
improvement with respect to magnets nowplace and likewise to expand magnets that
would attract families to the District. Retly, the District developed a walk-through
protocol (WTP) for assessing the effectigea of magnet schools. The Special Master
reports that the WTP, coupled with the sysatic analysis of student outcomes, gre
essential tools for facilitating continuous eochimprovement. He suggests that unitayy
status not be ordered until thestrict demonstrates effecéwuse of these processes and
procedures over time.

The Special Master also recommendsQloart retain supervision with respect to
magnet schools until the District can demaaistits commitment ttuture identification

and implementation of new magnet schoolshwithe clear potential to increase the
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opportunities TUSD students have to benf&him an integrated drication. The Court
agrees, and finds that this will serve the dual purpose of affordenDigtrict ample time
to establish an effective WPT The Court shall reconsidédne WTP in the context of
reconsidering unitary status of theagnet program as set out below.

a.

8 II.E: Magnet Schools and Programs

(USP (Doc. 1713) § I1.E.3.)

elements of the Plan in tt#913-2014 school year, and shally implement the Plan in
the 2014-2015 school year(USP (Doc. 1713) 8 Il.LE.4.)

The USP Magnet Schoold?l provision provides:

By April 1, 2013, the Distat shall develop and provide the Plaintiffs and the
Special Master a I\/Ia(tjgnet School Plan, takng% account the findings of the 201
agnet School Study and ensuring that ! StUC
aSS|?nment strategies and recruitmentreffoln creating theéPlan, the District
shall, at a minimum: (i) consider howhether, and where to add new sites
replicate successful programs and/dd aew magnet themes and additional dy
language programs, focusiog which geographic area(@) the District are best
suited for new programs to assist thestbct in meeting its desegregatio
obligations; (ii) improve existing magnheschools and programs that are n
promoting integration and/or educatiomgiality; (iii) consider changes to magne
schools or programs that are not promgtntegration and/or educational quality
including withdrawal of magnet statusy)idetermine if each magnet school ¢
school with a magnet program shall hare attendance boundary; (v) determi
admissions priorities/criteria for each magsehool or program and a process f
review of those criteria; an@i) ensure that administra®and certificated staff in
magnet schools and programs have the ¢iggeand training necessary to ensu

successful implementation of the magnet.

Pursuant to these considgrnas, the Magnet School Plahall, at a minimum, set
forth a process and schedule to: (vii)kmachanges to the theme(s), program
boundaries, and admissions criteria foise®g magnet schools and programs
conformity with the Plan’s findings, atuding developm? a process and criter
for significantly changingwithdrawing magnet status from, or closing magr
schools or dpr_o_grams, that are not pramgptintegration oreducational quality;
(viii) add additional magneschools and/or pgrams for the 2IB-2014 school
year as feasible and fone 2014-2015 school yearathwill promote integration
and educational quality within the Distri including increasing the number g
dual language programs; (ix) provide nesary training and resources to magr
school and program administrators and degted staff; (x) include strategies t
s?ecmcally engage African Americamé Latino families, including the families
0

English Iangua?e learn€tELL") students; and, (xi) identify goals to furthef

the integration of each magnet schomshich shall be used to assess il
effectiveness of efforts to enhance integration.

Pursuant to the USP, “The Districtadlh to the extenfracticable, implement
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It is undisputed thathe USP § II.E.3 Magnet Bool Plan (CMP), was not
completed by the District untilanuary 28, 2016. The Courtegonot repeat the long an
torturous path taken by the Dist to draft the CNP to comply with tke provisions of the
USP, especially those provisiotisat required it to identify gis to further integration at
each magnet school which could lsed to assess effectivesms or lack thereof. Progres
stalled when it came to changing existinggmet schools or programs to better promd
integration and educationauality, especially if changeneant withdrawing magnet
status. See e.g.,(Orders (Docs. 1753, 1870) (dabimg deficiencies and requiring
revisions)).

On January 16, 2015, the Court rejedteel CMP as adopted by the Board on JU
15, 2014, and required a majeework. Specifically, theCourt adopted two goals a:
measures for assessing the effectivenefssa magnet school: 1) progress towart
achieving the USP definition of an Integratezhool and 2) progress towards enhanci
the educational quality of the school. T@eurt required an immediate implementatig
schedule for improvement plans, transitioans, and removal of non-compliant schog
or programs as magnets.

It bears repeating, here:

Integration and student achievement hn&ed together because the goal of
magnet school is by definition “to atit a racially diverse student body b
creating a school so distime and appealing — so magnetic — that it will draw
diverse range of families from throug)hothe community eageto enroll their

children, even if it means tmg them bused to a diffent, and perhaps, distan
neighborhood. To do so, the magnet schoolst offer educational programs g
high caliber that are not available other area schools.” (2011 Magnet Stud
(Doc. 1738) at 3). In the best magsehools, the magnet components, many

which are associated wittffective schools, add up logher student achievement.
Id. In other words, high academic standards will draw students to a magnet s¢

and an effective magnet progranilwnprove student achievement.

(Order (Doc. 1753) at 10.)
The Court held that it could naapprove the CMP because it was not

comprehensive plan as required by the UBke Court complained that it had to pieqg
together information from various studiesd reports. The Court asked for o

comprehensive plan reflectingathwithin the time frame foattaining unitary status the
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District had developed, implemented, anolwd operate a magnet plan to attain the U
goal: “Students of all raciand ethnic backgrounds shallvieathe opportunity to attend
an integrated school.ld. at 16 (quoting USP (Doc. 1713) § I1L.A.1).

The Court expressly identifieddlCMP deficiencies, as follows:

The CMP fails to present for easy caamigon and evaluation the basic rubric
information for the current magnet sch®ahd programs or identify the strength
of the various magnet themes operating in these schools. The Court does not
how each school fits into an overall magfeeder school plan. In short, the CMP
fails to reflect the District’s visiofor a meaningful operational Magnet School
Plan, which it can support long term. Witthihe context oimplementing such a
plan, the CMP fails to ideifly the specific activities whit must be undertaken by
each school to attain magnet status. There is no budgetary assessment as to
much money it will take to make the requisite improvements or even how mar
schoaols it can maintain as magnetsgdderm. There is no transportation
component in the CMP, whigh the most expensive factor in operating a magns
school system. School boundaries havieyebd been factored into the plan. The
CMP speaks to developing Improvement Bldyut until detailed plans, complete
with budget and resource estimates, aepared for a school, it is impossible to
ascertain what actions, if any, a school aadertake to attain true magnet status
by the USP target date for attaig unitary status: SY 2016-17.

Id. (emphasis added).

The Court ordered the District to revibee CMP and file itvithin four monthsld.
at 18.

On June 11, 2015, TUSD filed a RedseMP which upon filing already did nof

conform to further stipulatics between the parties forrflaer revisions. On Novembe

19, 2015, the Court approved the Revised FChE further revised by stipulation and

ordered the District to file the Final RevisEMP. On January 28026, the District filed
the Final 2015-16 CMP (Doc. 1898).

The Court has reviewed the District's SY 2016-17 Annual Report (DAR) an(
USP compliance report (USP RAC). As wouldexpected, given the development of tf
CMP in 2015-16, the bulk of magnet programiaty has occurred since SY 2015-16. |

U)
)

kno

how
y

1 its
e

N

short, the criteria for magnet schools haer developed and used for evaluating the

effectiveness of the existing magnet schos¢g(CMP (Doc. 1898) (&tablishing criteria
for magnet improvement plans and developing improvement plans for magnet sqg

where necessary)), magnet statas been withdrawn from @ schools and program
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that did not meet the criteria for the desigmati(Order) (Doc. 1983), and transition plar
were developed and implemted at these schools.

In SY 2015-16, TUSD identified £9nagnet schools/programs in the CMP, wi
only two meeting the magnet criteria: @ye Middle School and Palo Verde Hig
School. (CMP (Doc. 1898) at 10.) Four magnet schools, Borton Elementary Sq
Booth Fickett K-8, Dodge MiddI&chool, and Palo Verde, trt@e integration criteria for
magnet status, with 1) every racial or ethsiudent population &g within +/- 15% of
the District average for the relevant raciddfet group at the relevagrade level, and 2)
no group exceeding 70% of thehsol’s total population, i.ethe school is not Racially
Concentrated. (USP RAEII (2075-2) at 19.) Improvemeptans were developed for thg
remainder. On December 22016, magnet status wasgithdrawn from Ochoa and
Robison elementary schools, Safford Ktfiterback 6-7, and Cholla and Pueblo hig
schools. (Order (Doc. 1983} 2.) Thirteen remained.

In 2016-17, five magnet schools wdr@egrated: Borton, Holladay, and Tully
elementary schools, Dodge Middleh®ol, and Palo Verde High Schoti. (citing 2016-
17 DAR (2057-1) at 53.) At seven schoolsispanic students exceeded 70% of tl
school’s total student population, i.e., theiere Racially Concentrated: elementa
schools (Bonillas 71%), Carillo (79%) and\&(75%)); K-8 schools (Drachman (71%

and Roskruge (78%)); Mansfield Middlet®ol (73%), and Tucson High School (73%).

Carrillo failed both integration tests, andd@h Fickett failed the +/-15% integration teg
(2016-17 DAR (2057-1) at 53.)

The Court notes by Septenmt28, 2017, the District's 4bDay enrollment report
reflects the addition of four more Integrdt Schools: Bonillagnd Davis elementary

schools and Drachman K-8 aatMansfield Middle School(Mendoza Response, Ex.

® Cragin Elementary Scbb(INT) was eliminatecas a magnet program in
SY 2015-16, reducing the SX015-16 total from 20 to 19.
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(Doc. 2101-1) at 2-3: 4bDay Enrollment 9/28/2017).In other words, nine magne
schools were Integrated schools.
To be clear, there are two magnehaa criteria, Integration and Studern

Achievement, which are as follows:
[1.] Integration: [a]) is being an Integjed school as defideunder the USP usin
the 70%

integration if it is Integrated at thedoming class at its lowest grade and su
integration can be maintained as thesglent matriculatéhrough two grades.

(CMP (Doc. 1898) at 1()see alsdOrder (Doc. 1753) at 9fIUSP RAC § Il (2075-2) at
58 (Data Markers for Integration)).

and +/- 15% thresholds aftn]) a school is progressing towar Eh

[2.] Student Achievement: [a]) A or BIsgol as defined by the state school lett

er

grade system; [b]) students score higher tih@nstate median in reading and math

on the state assessment; [ghpw academic growth ofl dtudents higher than the
state median growth in reading and mdtl]) secure the gwth of the bottom
25% of the students of the school at g raigher than the state median growt
and [e]) reduce achievement ga;})]s betwaténic groups so that achievement gal
between these groups are less t r _

socio economic factors and that are matgnet schools in the district. The ﬂa
shall be defined as the difference between performance in mat
re_ao!mqéllteracy of the highest ethnicogp compared to ber ethnic groups
within the school.

(CMP (Doc. 1898) at 15xee alsdOrder (Doc. 1753) at 9-J0(USP RAC 8§ Il (2075-2)
at 59 (Data Markers for Achievement)).

The Court points out that the first threrteria for measuring student achieveme

are aimed at ensuring the school is acadallgiattractive to potential students: the

school’s student achievement profile. The tagi criteria measure the effectiveness of

school to teach students, especially minostydents. This digction is important

because, as noted above: “high acadestémdards will draw students to a magnet

" In the remainder of this Order,erCourt identifies Integrated Schools
gNT% and Racially Concentrated (RGchools as classified on September 28,
017. (Mendoza Respsa, Ex. 1 (Doc. 2101-1) at 2-3: %A®ay Enroliment
9/28/2017); (Revised ALE USRAC (Doc. 2092-1) at 17-19).

® The Court defined integration as eiig, “pursuant to the definition of
the USP § |I.E.2, based oretmumber of accepted magragiplications for entry
grades K, 6, 9 and which is maintainadthe cohort grade levels, i.e., as these
students matriculate through two grad@Srder (Doc. 1753) at 9.) The Court
defers to the CMP definition.
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school, and an effective magnet prograitl improve student achievement.” Both ar
necessary components of a successful magnet school or program.

In the District’'s USP RAC, it records tHdttis not possible” to report on all of the
goals as delineated by the Court, and hehoseasures academachievement by only
two criteria: 1) proficiency rates for magngthools meet or exceed the overall sta
proficiency rates and 2) achiewent gaps between racialogps participating in magne;

programs will be less thandhachievement gaps betweeniahgroups not participating

in magnet programs. (USP RAC 8§ Il (Doc.7802) at 62.) Of special concern to the

Court is the District's onsision of the State’s accountabilggores for the schools. Th¢
Court notes that the State Board of Eduwrais mandated by law, A.R.S. § 15-241,

provide annual achievement profiles: AA€countability Scores (AZMerit grades). O
May 21, 2018, the State Boaodfl Education finalized thé&ZMerit grades for 2017-18.
The 2017-18 AZMerit gradedramatically differed from por accountability scores,
which TUSD relied on in th€MP, as follows: Bonillas (INTE to B; Borton (INT) C

(no change); Carillo (RC) Ao B; Davis (INT) B (no chage); Holladay (INT) D to C;

Tully (INT) C (no change); Drachman (INT) #& F; Booth-Fickett C to D; Roskruge H
to D; Dodge (INT) A to B; Masfeld (INT) C to B;Palo Verde (INTA to D, and Tucson
High (RC) B to C.

Even with improved integtion, the existing magnethools cannot survive the

CMP criteria that they be A or B schoolo parent choosing a Isgol will ignore its

highly visible, publically postd AZMerit grade. Neither cahe District. It must propose
an alternative measure of the school’s stu@ehievement profile capable of counterirn
a low AZMerit grade. For example: Is teen means to identifC schools that are
ascending, i.e., C+ schools?dold there be a 2-year prdlmnary period before a low
AZMerit grade triggers termination. The poiist magnet criteria such as the “A or

AZMerit grade” included in the CMP and adegtby the Court may be revised, bt

cannot be ignoredThis is especially true becaugmirsuant to the CMP, these schod

® For example, the Marzano Repaoreasures academic achievement based
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are subject to termination as magnets. Disdrict cannot move forward by ignoring thg
elephant in the room: an academicétbiling” magnet school or program.

The Special Master is mently responsible for recamending the termination of
non-compliant magnet schools or programshthe exception of any school or prograt
where the District has prepared an improvenpésm for that school no later than Octob
1, 2018, which has been approved by thecg&p Master. In both stances, the Specia
Master shall expressly identify the criteria guiding these determinations as being re
to improving: 1) integration, 2Jhe minority student achievement dgdpand 3) the
school's student achievement profile.eTBourt notes that improvement plénwere
developed for these schools in 2015. Thaefthese magnet schools or programs
subject to having their magnet status widwdn immediately, unless the Special Mast
finds it is highly likely that magnet statwgill be attained bySY 2018-19. (2016-17
SMAR (2096) at 12.)

The Special Master shall base hmscommendations on express criteria a
guidelines for identifying a successful magnet school or program. Such criterig
guidelines, developed by the Special Maswhall be provided to the District fof
incorporation into the CMP fduture use. Clear criteriand standards for magnet schoo
or programs are especially important gaide the District inmaking the sometimes
politically unpopular decisions & are required to creatadhoperate a viable district:

wide magnet plan now and in the future. Treeord must reflect that the District ca

on “whether achievement gaps betweenrtwal groups participating in magnet

grograms were less than the achievement gaps between racial groups,” (USP RAC
II'(Doc. 2075-2) at 10), (Marzano Rep(Doc. 2058-3? at 9499), utterly failing

to consider the student achiaevent profile of the schools.

~ ' The student achievement qap IS the gap “between racial groups
participating in the magngirograms is less than the achievement gaps between
racial groups not participating in the ma%net frograms.” (Mendoza Response
(Doc. 2101) at 12xee alsdOrder (Doc. 1898) at 15.)

' The Court assumes that transitiomrs have been developed in case
magnet status is withdrawn.
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move forward of its own accord before theeSjal Master and the Court may step awe
Now is the time for the Distet to make that record.

The District shall review the exXisg criteria and stadards and propose
modifications to address the inadequacy ef Ah& B AzMerit gradesand to be used in
the future to determine magnet status. Th&riait should the procedures for creating ng
magnet programs and procedures for tertmgauture non-compliant magnet program
The Court assumes it goes without sayingt tthe District shié establish a review
schedule for the Magnet Program, therel®ating potential need for future improveme
plans and transitions plans. &District with the SpeciaMaster's assistance shouls
review the CMP sections Processes &@uhedules to Improve Magnet Program
Strategies to Improve StudeAchievement, and Processaisd Strategies to Eliminatg
Magnet Programs and revise them to be gen@ototypes for futte use in the event
magnet schools and programs fail to meettlagnet criteria and standards in the futu
To be clear, the Court doestnmean to suggest that any the current non-compliant
magnet schools and programs may remaintso 8 2018-19; the existing improvemer
plans and transitions plans apply to them.

The Court refers the parties and the &dddaster to the discussion in its Orde
(Doc. 1753) issued January, 115, at pages 13 through 17, describing the deficien
in the CMP at that time. Thegemain today and are thectess of the Special Master’s
request that the District demonstrate @ommitment and capdiby to identify and
implement new magnet schools and programsi&intain a vibrant magnet plan whic
affords future increasl opportunities for TUSD studenis benefit from an integrated
education. (2016-17 SMAR (2096) at 10.)

The Court adopts the Special Masteésommendation that the District undertak
an assessment of potential magnet schoofgagrams for TUSDincluding identifying
preferred choices and explaigiits reasoning for selectiraptions and deciding whethe
such options should be implementtdl.at 13. The Court agrees. The Court provides {

discussions above and below to guide thiatieavor, which shaltulminate with the
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District’s filing a 3-Year Rls Integration Plan: CMP (3eéar PIP: CMP) by the end of

this school year.

The District reports that residentigatterns across the District are racial
concentrated within particular geographaceas, with the overall Hispanic stude
population being 61%. (USP RAS Il (Doc. 2075-2) at 1-215.) The integrative impact
of a magnet school or program is limited bg thistances between target populations 3

Racially Concentrated schools. To have &#rctive Magnet School Plan, “the Distric

y

nd
I

must strategically place magnet schools intreérocations, generally, within an eighr

mile radius of the center of the District, because parents will not send their childrel

where travel time exceeds approximately hutes.” (Order (Doc. 1753) at 13ee

also (2016-17 DAR (2057-1) at 108 (describitige District as spanning 231 squal
miles, including east-west ap greater than 30 miféswvithout a crosstwn freeway). For
example, in SY 2016-17, tHaistrict introduced a pild? Express Bus Program to mov
students south-east to south-west fromnbeld and Magee middle schools to th
Drachman Montessori K-8 (INT), and sowthst to north-east from Cholla (RC) an
Tucson (RC) high schools to Sabino High School.

There is an up-side to éhconfluence of the District's racially concentrate
demographics and geographic sprawl v@thte policies like ARS 15-861.01 (mandato
open enrollment) and ARS 15-1&t seq.(tuition-free charter schools), that “create|;
difficult challenges” in addressing segréga. (USP RAC 8 Il (2075-2) at 5.) Thes
same factors limit plan options and simplifethlanning process. With all the variablg

and options known, there m® reason to delay adopting d@ute CMP for the District.

2 Travel times of 60 to 90 minuteseanot attractive to parents and may be
harmful to students. (2016-I7AR (2057-1) at 108.)

' The Court notes that in 2015, wHEW'SD sought this Court’s permission
to add the seven and eighth gradesh® Drachman Montessori magnet school
(INT), it advanced the ideadhan east side express bus would “alleviate concerns
about long bus rides dnincrease the likelihood of eruiting target students to
attend Drachman [(INT)].” (Drachman Begregation Impact Analysis (DIA)
(Doc. 1869-4) at 6.)
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Given the direct link between magnedtss and more money for a school, whi¢

incentivizes and politicizes thereation of magnet schoolsig programs without regarg
for magnet requirements, CMP criteria anddgiines shall be rationally related tq
identifying schools that have the ability &ot as magnets for integration purposes. T
existing CMP is a start, but as of now the Bestrelies far too much on the discretion g
the Special Master and the judicial authowtythis Court to make the hard decisior
necessary to operate affective Magnet Prograntee(2016-17 SMAR (Doc. 2096) at
12 (proposing that Special Master shaditermine by September 2018 whether es
magnet school has met the standards for gnetaschool and “may” recommend to th
Court at any time that the school lose magutatus). The Court finds that the District
well positioned to phase-out éhdiscretionary role of the Special Master. He sh
develop the criteria and guidelines for identifyicurrently effective magnet schools ar
programs and follow them for makingshrecommendations for removing the existir
magnet schools and programs. He shall plevihese criteria anduidelines to the
District for incorporation in the 3-year I CMP for future use by the District ir
developing new magnets andé&iminating old ones.

The District has alreadgeveloped criteria for assesgithe viability of adding a
new magnet school, revising axisting magnet progranand/or relocating a magne
program, which include: racial/ethnic composition; academic achievement; fa
condition/capacity; and geographic location. (€@r(Doc. 1753) at 14.) The District als
recognizes that budget and pipeline concdawor into future magnet school an
program planning. (CMP (Doc. 1898) at 8-9.)

October 6, 2016, Marzano Research, agte\consultant for the District issued
Report (Marzano Report), (2016-17 DAROEZ-1) at 72-73) (citing Marzano Repo
(2058-3) at 145-168), identifying the topvdi magnet themes parents find the mg

attractive: STEAM, Fine anBerforming Arts, Early Collegereparatory, Dual Language

English/Spanish, and GATBJSP RAC § Il (2075-2) at 1pThe USP expressly require
the District to increase the number ofatilanguage programs. (USP (Doc. 1713)
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[I.LE.3.) The Special Master reports that “[tjhenee themes not explked by the District
that have been proven successlsewhere.” (Reply (Do2111) (Second Reply) at 7.
The District shall explore these “proven sessful magnet themes” to be included 3-Ye
PIP: CMP. The 3-Year PIP: CMP shall “inforhand support the diréion to be taken in
[the future for] deeloping magnet initiatives.” (USRAC 8 Il (2075-2) at 10 (citing
2016-17 DAR (2057-1) at B313)). Schools interested ieveloping mgnet themes
should have an approved array cdrtie choices with proven track records.

For each potential futurmagnet school or program,ettDistrict shall apply the
criteria and guidelines for assessing the strength of its abilitynpoove integration,
including the school's student achieverngmofile and potentiafor improving the
achievement gap between miitprand non-minority studes enrolled in the magnef
program. The CMP should overlay the critéioa ranking the strength of the propose
magnet for each of these requisite assestsnia a manner to allow easy compariso
and prioritization. The 3-Year PIP: CMPath“demonstrate [how any proposed new
magnet school or program willemonstrably increase themhber of students attending
integrated schools in the District(Mendoza Response (Doc. 2101) at 13.)

In short, the District knows whereisting schools are located, and it knows tt
District's demographics, including the racz@ncentrations within school boundaries af
in its schools. This is the gmning point for the3-Year PIP: CMPIn other words,

geographic and demographic information whieflects the physical location of potentig

magnet schools and programs in relation toeamppulations within 20 to 30 minute

travel distances shall infortie plan. A target population is a student population i

“racially concentrated boundary?racially diverse from the racial composition of th

student population of the magnet school. In Wy, the District shall identify candidate

schools for magnet status. Without taking thist step, the District runs the risk o

moving students for the sake of movingeiti which is a concern reflected in the

Mendoza objection that the District presentsdirect evidence that integration is beir

“ The Court understands thisrtean: a school attendance boundary.
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achieved due to the Blrict’'s efforts.Cf., (2016-17 SMAR (Doc. @96) at 12) (“Some

current magnet schools are [ljntegrated drdgause of the neighborhood enroliment and

others have failed tdemonstrate that they can provide a quality education to the stug
they enroll. It would make little sense sustain those schools as magnets.”)

The Court notes the difference betwéle@ Sabino High Swol Express Bus and
the Drachman Express Bus. The SabinprEss Bus moved 20 students from Cho
(RC) and Tucson (RC) high schools, both RiigiConcentrated schools, north to Sabir
High School, which is neither an Integrateal Racially Concentrated school. It is als

not a magnet. It is, howevex,B school in comparison ©holla High School (RC), a D

school, and Tucson High Magnet School (RC{, achool. It is undisputed that these 2

students made Sabino Highh®ol more integrated.

Only five students used the MageeaBliman Express shuttles routing studet
first from elementary schools Mansfield Magnet, a B school, and Howell (INT),
school, to Magee Middle School, a Dhsol, and next from Magee and Whitmor
Elementary School, a C schptiy Drachman Montessori Maet K-8 (INT), an F school.
The Mansfield and Howell (INT) elementasghools are both Integrated schools a
Whitmore Elementary School reither Integrated nor RatiaConcentrated. Drachmar
Montessori Magnet (INT) is Integrated already, the logic for this east west moveme
is not apparent, without explanatithThe Mendoza Plaintiffs are right to complain th

the District has not even tracked tlage of students using the express buSses.

> The Court’s use of this examphioes not mean iagrees with the
Mendoza Plaintiffs’ suggestion that the Dist's integration efforts must go above
and beyond integration resulting from degrapphic changes. (Mendoza Response
(Doc. 2101) at 12.)

'® The Court is aware that prior thanges in 2017-1®hen the Drachman
Express Bus Pilot was implemented, it veasA school, but this fact alone does
not provide an apparent link tseeen the bus and integration.

Y If the District is financing the Expss Busses, pursuaotthe USP, the
District must establish that the busses heing used in efforts to integrate its
schools or improve student achievemerdt just that minority students can use
the bus. This evidentiary biation is not negated by é¢hDistrict's technological
limitations to only “track eligibility for tansportation brokedown by race and
ethnicity,” not “actual transportation ridéip.” (Mendoza Response, Ex. 3 (Doc.
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The logic for selecting future magnet schools and programs must inglude
budgetary considerations based on estimated resource anskdsrailability, projected
over time to arrive at planned start-up dafier future magnet operations. Given magret
schools and programs are the primary mechasigvailable for integrating the District,
the Court rejects the conclusion that “butdgapacity does noéxist to adequately

resource and staff new and replicated progra(@VIP (Doc. 1898) at 8.) If true, there i

UJ

no comprehensive integration plan for the festbecause its primary component is in
jeopardy. The 3-Year PIP: CMéhall factor in budgetary costs and constraints, based on
resource demands including staffing, marketiagg transportation, to arrive at a long-
term fiscally sustainable CMP.

While the Magnet Program may be thmst effective and primary integratiot

—

strategy, it is only one tool in the Districtsolbox for promoting integration in TUSD
The USP does not call for integed magnet schools; it requires district-wide integration.
The Mendoza Plaintiffs object to the Sa@cMaster’'s treatment of non-magnet and
magnet schools by “lumping” them togethersupport his recommendation that unitafy
status be awarded for integration district-@videcause almost all the Integrated schopls

are magnet schools. (Mendoza Response (Rb@l) at 5, 8, 10.Yhe Court finds no

D
o

fault in the Special Master’s conclusion tmabre TUSD students now attend Integrats
schools. He is correct. Still, the MendozaiRliffs’ point is well taken. As the Sabinog
Express Bus pilot project demonstrates, graéion can be prometl at non-magnet
schools. The natural consequence of idgimigf TUSD schools that are potential future
magnet schools is the identification of schools that are not. For these schools, the B-Ye
PIP: CMP shall identify viable non-magnstrategies like the Sabino High School
Express Bus that promote integration. Oischool-by school basis, the District shall
identify the non-magnet strategies, if anyattivould improve integration at that school
and adopt school specific integration plansofty shall be given to creating Integrated

schools and integrating Racially Concentrated schools.

2101-1): Request for Informian (RFI) # 1711 at 17.)
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This brings the Court to the Plaintiffs’ objection that the Court should not ay
unitary status, not eveim part, to the District becaus®t enough non-magnet schoo
meet the USP definition of dmtegrated school. The 3-YeRiP: CMP will inform the

more relevant question to be answeredaoschool-by-school basis: what non-magn

undertakings, if any, are practicable teduce racial concentration and promote

integration. The Mendoza &htiffs ask for further iquiry and study related to
integrating non-magnet schoolss noted in the context of the Magnet Program, vial
options for integration are linad, with all the variables araptions being known. Just a
there is no reason to delay in developingftiiere CMP for the Disict, there is no need
to delay future non-magnet igggation plans. It may be theatural consequence of thi
comprehensive inquiry that the District idiéies schools that are currently and in th
future may always be Racially Concentragechever Integrated. For these schools, the
Year PIP: CMP shall include individual pkto improve integratn, where practicable,
and focus on academic student achievement.

To be sustainable, both future magaatl non-magnet integration plans requi
factoring in budgetary costs and constraifi@sed on actual resource availability af
demands including staffing, marketing, andnsportation, to arrive at estimated stg
dates for implementation.

The District shall include a transpation plan in the 3-Year PIP: CMP
considering it as a budget item and a crterfor assessing the strength or weakness
potential candidates for future designationsnagnet or Integrated schools. Becau
transportation is a driving foecfiscally, it must iform future plans othe District may
annually repeat its deternaition that “budget capacitgoes not exist to adequatel
resource and staff new and replicated programhe purpose of th3-Year PIP:CMP is
sustainability, with geographically and demographically fodusgnsportation plans tha
limit costs while at th same time maximizing transportation’s impact on integratior

student achievement.
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The Court retains jurisdiction over USB Il.1, Outreach and Recruitment, and lI|,
Transportation, with its jurisdtion over these sections tife USP limited in context to
assessing unitary status subsequent to timg fily the District of the 3-Year PIP: CMP.

Since the adoption of the US#e District’s integratiorefforts, pursuant to 8 Il,
have been ongoing and are ttoning now and in the futur@he Court finds that unitary
status may not be awarded in relatiorthe USP, § II.E, Magnd®rograms, for all the
reasons explained above. Likewise, the Coetdins jurisdiction over 8§ Il.I, Outreach
and Recruitment, to the extienecessary to review winer unitary status has beep
attained in relation to § Il.E.

The parties and the Special Master reffer Court to the SY2017-18 Integration
Initiative described as a pro-active, pro-intgge marketing strategy, which resulted in
a “surge” of magnet program applicatior8s803 magnet applications in SY 2016-17
surged to 9,790 applications in SY12018. (2016-17 DAR (Doc. 2057-1) at 53ge
also (USP RAC (2075-DAR (Doc2075-1) at 66-77). The same marketing strategies
resulted in increased openrollment applications of 3,80n SY 2016-17 to 4,834 in SY
2017-18. (2016-17 DAR (Doc. 2057-1) at 8Blj)e Court has reviewed the parameters|of
the District's new marketing strategiescluding geo-advertising, social-media, new
marketing venues and a mi@enrollment unit, communitypartnerships for positive
messaging, web-based video tours of scha@g; school websites, YouTube videos, and
bilingual marketing mateais including a Facebook @a, Instagram and Twitten
accounts. The Court does nopeat here all the new 201G-Dutreach and Recruitment
developments, but they are describedreat detail in the 2016-17 DARI. at 88-93.

The Court finds that the District is wowell positioned to review the effectivenegs
of these new initiatives with past marketimgctices, such as thORE Plan developed
in 2013-14. The USP requires the Distritd review and revise strategies for the
marketing to and recruitment of studentsCistrict schools to provide information tc
African American and Latindamilies and community memlsethroughout the District
about the educational options availablethie District.” (USP (Doc. 1713) § Il.I.) The
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USP also calls for the development of arvaadced Learning Experiences (ALE) Acces
and Recruitment Plan, which overlapsa large extent in strategidd. 8 V.A.2.c-d.

It is time for the Digict to assess the effectivess of the various outreach
marketing and recruitment strategies forNtagnet Program, which are equally effectiv
for the ALE Program, and identify the strgites found to be the most effective 4
promoting integration to be used by tBestrict going forward. This Outreach ang
Recruitment Addendum shall identify strgites universally agable to both the
Magnet and ALE programs, and identify stragsgimited to one othe other. The intent
is for the Outreach and Redment Addendum to satisfigoth 88 Il and V, discussed
later herein, of the USP. The District ynaely on the Addendum, as appropriate
referenced, for either the Magrferogram or the ALE Program.

The District shall file the 3-Year PI CMP by the end of this school yea
including non-magnet integran plans for individual schools where practicable, with t
Outreach and Recruitment Addemd attached. This filing glil trigger reconsideration
of unitary status for the USP § II.E.

2. Transportation: USP § |l

The Mendoza Plaintiffs objetd the Special Master’'soaclusion that the District
has demonstrated satisfactmympliance with USP 8§ Ill, Traportation. The Plaintiffs
reiterate their concern that the Districd not tracking/reporting the racial/ethni
configurations for studentsiag transportation. This accusati harkens back to the 197
Settlement Agreement whenetiDistrict spent desegregan money in schools with
predominately minority students and asserted compliance because it benefitted A
American and Mexican-American studentseTWendoza Plaintiffs are correct that th
District must do more than merely ddtah that, indisputably, it provides non
discriminatory transportation routes to astudents. So for examglthe activity busses

placed by the District at magnand Integrated schools giad students attending thes

schools the opportunity to geipate in extracurriculalctivities. This makes these

schools more attractive to all studentst buis especially important for the magne
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program to make the school attractive adut-of-boundary students, whose attendarn
Increases integration. Here, thws is linked to integration.
Compare, the Mendoza Plaintiffs’ Exgis Bus concerns. On the one hand,

express bus moves students from Raciallpceotrated C and D schools, Tucson a

Cholla high schools, to a B school that is Ratcially Concentrated, Sabino High School.

The other express bus moves students frongtated schools on the east side of t

District to Drachman Montessori, an Integratedgnet school, on the west side. Thereg]i

no link for the Drachman express to eith#8P goal, integration or improved stude
achievement. It is legitimate for the Meamh Plaintiffs toquestion whether the
Drachman Express Bus pilot program hasrban effective integration strategy.

The USP provides, as follows:

The District has ﬁa) utilized transportaticervices as a critical component ¢
integrating schools; (b) made trangption decisions that promote stude
attendance at Integrated and magnet @ishand programs; (c) included Distrig
transportation administrators in plangi and monitoring activities related f
student assignment and mtegra’uon; ?dov}mled free transptation to District

students enrolled in magnsthools and programs ard students enrolled in
racially-concentrated schools where su@nsfers increase the integration of th
receiving school and when those studéms outside the “wading zone” of the

school in which they arenrolled; (e) provided prpective and enrolled families
with information regardinghe availability of free trasportation at school sites
Family Centers, the District office, amsh the website; (f) not permitted race- ¢
ethnicity-based discrimination by a privagarty with which it contracts to provide
transportation; (g) included the trgostation each student receives in th
student’s data dashboardtgnby July 1, 2013; and (h) included data in th

Annual Reports regarding student usetrahsportation, disaggregated by school

attended and grade level.
(USP RAC, Transportation (2. 2075-3) at 3 (citing USP (Doc. 1713) § I1ll.A-C)).

There are no challenges the Special Master's condion that the District is
doing these things. The challenge is whether or not the District can show that it is
transportation as a critical component ofiniegration plan. The Mendoza Plaintiffs as
for actual ridership data and user surveys.

The District reports that by 2013 it vancluding the trarmmortation each student
was “eligible” to receive in the student’'stdadashboard record. 6F USP purposes, the
District reports on eligible riders(2013-14 DAR (Doc. 1686) at 66.)
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In SY 2014-15, the District explained:

It does not track actual riders, eith@@anually or electronically, because
such tracking is neither possible nor realistic. The manual method would
require the bus drivers tcheck the identity of & student boarding the
bus, which would increase the amount of time required for boarding the
bus; additional buses would then neéedbe added to the fleet to keep
transit times reasonable. The elenoic method would require a barcode
reader to be installed aach bus, and students would be required to carry
an ID card with a barcode. The Distrditl not have the needed equipment
on the fleet, but would consider proptsfor implementing this method in
the future. Moreover, beaae of the USP mandate provide magnet and
incentive transportation, the resultingutes must be planned and driven
whether usage is high or low, and test is largely a function of mileage
rather than the number of riders.

(Amended 2014-15 DAR (Doc. 1918-1) at 71.)

“In the absence of ridership data, the Bistuses eligibility toreport ridership.”
Id. “Eligible students’ includes all students offered free transportation to and f
school, excluding any studenthavspecifically declined it.Td. This has been describeq
as: “students enrolled in magnet schoofsl gprograms and to students enrolled
racially-concentrated schools where suchnsfers increase the integration of th
receiving school and when those students liveidatthe ‘walking zone’ of the school ir
which they are enrolled,” (8P RAC (Doc. 2075-3) at 3pr “all students enrolled in
magnet schools and programs, and to stsdevito transfer and enroll in racially

concentrated schools where thensfer increases the integgoa of the receiving school,”

id., see also(2016-17 DAR (Doc. 2057-1) at 10{describing eligible students asg:

“students attending a school beyond hoatéendance boundaries if the student
attendance improved integration at the tasgétool”). The Districis tracking ridership

based on student enrollment/attendance aitdrat track the USkhtegration goals.

Therefore, the reported data is meaningfulestablish whether the District is using

transportation to promote integration.
Seemingly, ridership should mirraincreases in students attending magr

schoold® and reductions in Racially Concengdtschools. Transportation numbers a

_ ® The Special Master and Mendoza Plaintiffs attribute increased
integration, exclusively, to magnet sch®aind programs, but tee exact: of 18
Integrated elementary schools, five af€@llo, Bonillas, Baton, Davis, and
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however, stagnate, if not down. For exampdal eligible ridership went from 23,618 ir
2013-14, to 23,450n 2014-15, to 22,74t 2015-16, and 2857 in 2016-171d. 48.
Why?

This inquiry should inform the District asmoves forward tglan for the future.
Transportation is critical to attaining theSB’s goals. For exampl@) the context of
student achievement, the Mendoza Plaintiffghlight the dichotomy in connection with
the GATE program. The District's Revis&fLE USP RAC reflects “that one of theg
reasons most frequently giverr fwhy families decide not to sd their qualified students

to self-contained programs is transportatio(Mendoza Response (Doc. 2101) at 1

(quoting Revised ALE USP RAC (Doc. 20924t) 88.) According to the Revised ALE

USP RAC, “representatives of the TUSD ©A and Transportation Departments met
discuss increasing alternativeutes to reduce travel tinte GATE sites but ‘[bJudget
constraints prevented signifidamansportation changes|Id.

The District tracks transportation forudents enrolled in Advanced Learnin
Experiences (ALE)- Gifted and Talented Educati (GATE), Advanced Academic
Courses (AACs) and University High SchqblHS). The District tracks data regardin
transportation availability by site, disaggaded by grade leveds required by USP §
[1I(C). Although not required by the USEhe District also tracks distrietide data on
transportation availability daggregated by program andrage and ethnicity. The Cour
finds that the District is $ficiently tracking transportatiodata and rejects the Mendoz
Plaintiffs’ request for further data and studiegcept for the express bus pilot project
The Court finds that the past three yearsmdrations under the USP provides sufficig
data and information for the District to déwe sustainable future transportation plans
support ongoing and future igg&ation and student achieveni@nograms planned for the
District.

Holladay) are magnets; the only Integrake® school, DrachmaiMontessori is a

magnet school; of three Integratedddie schools, Mansfld and Dodge are

magnets, and of three Integrated highaosts, onéy Palo Verde is a magn8ee

ﬁlch P (Doc. 1898) at 10), ?Mendoza Rempe, Ex. 1 (Doc2101-1): 9/28/2017
Day Enrollment at 2-4).
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The Court retains jurisdiction overetitUSP 8§ Ill, Transportation, to the extef
relevant to the questions of unitary status remaining.
3. Administrators and Certificated Staff: USP § IV

This Greenfactor is aimed at identifying the stges of discriminatory hiring of
administrators and certificated staff, i.e., tea&s; there is no assertion of discriminato
hiring practices in TUSD. The USP goal isnorease staff diversity because: 1) teachg
[and administrators] of color tend to expenbre from minority students, and thos
higher expectations can lead to increasetiamic achievement; ppsitive exposure to
a variety of races and ethrgcoups can help reduce sterquy, and 3) children who se
people like themselves as rateodels are more likely to flow in their footsteps. (2016-
17 DAR, Appendix IV-29Doc. 2060-2) at 2.)

The USP, 8§ IV, includes provisions adssing: 1) outreach and recruitment,
hiring, 3) staffing assignments, 4) retentidhreductions in force, 6) evaluations, and
professional support and professional depsient. According tdhe Special Master,
“[t]he District has done what it was askedditw by the USP and thelegant action plan.”
(2016-17 SMAR (Doc. 2096) at 15.) Neverthelégslver the last five years, the District
has made little progress with respect to increasing the proportions of African Ame

and Latino teachers and administratotd.”at 14. With one exception, he reports the

has been a small increase (quite smalBfimcan-American central office administratorsg.

Id.

The District finally began reporting dadi#gstinguishing between certified staff and

teachers in 2015-16. As obday, approximately 3% of aehers are African-American
and approximately 27 or 28% are Latinhe Special Master recommends four arg
where the District should be directed to makg@rovements, with the District attaining
partial unitary status as to the remainde8dlV. The four areas are: 1) increasing t
diversity of teaching staff at the school-sievel, 2) reducingemployee attrition, 3)

developing Grow-Your-Own programs (GYORhd 4) reducing the mber of first year

teachers teaching at lower achieving s¢hiodhe Mendoza Plaintiffs would add
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increasing the diversity of administrativeatand reducing the number of first yee
teachers teaching at Racially Concentrated schools.

The Special Master describes a sevenationwide teacher shortage as

1

a

fundamental problem facing TUSDefforts to recruit diverse teaching staff. Teacher

shortages affect administrative diversity hesz administratorg/pically come from the
ranks of teachers. “Moreover, Arizona rankshegt bottom among the states as attract
places for teachers to start their careeld.”at 15. Arizona teacher salaries are 17
lower than jobs that require similar levelsexiperience and education; “Arizona teache
who head families of four argigible for seven need-testdederal aid programs--more
than teachers in any other statiel.”at 15 n.8.

a. IncreasingDiversity

In 2016, the Special Mast working with the District, developed a Teach
Diversity Plan (TDP), whichwas just implemented in é¢hspring semester. With
agreement from the partief)e Special Master exceptetlial language schools with
Spanish speaking teachers and schools diikrse teaching staff from the plan. Th
TDP targeted 26 schools with “significashsparities” (more thathe 15% USP INT/RC

distinction) between African-serican and Latino certificatestaff and the district-wide

minority percentages for schools at the camaple grade level. After spring and summgr

hiring in 2017, twelve mmain without sufficiently dierse teaching staff. (2016-1]
SMAR (Doc. 2096) at 16.) The Court hasviesved the TDP and finds it to be a
ambitious and commendable unddérng by the District. (@16-17 DAR, Appendix IV-
28 (Doc. 2060-1) at 184-186.)

Without objection, the Special Mastexcommends continued implementation
the TDP. “No later than April5, 2018, the District shalvaluate additional incentive
program(s) to add to the TDP iticrease its impact, determinvhat incentives, if any, to
add for the 20149 school year, and prepare a redor the Special Master and thg
plaintiffs identifying the optia(s) considered, and explaining the rationale for
decision.” (2016-17 SMAR (Doc. 2096) at 19he Court adoptthe recommendation
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The Court is eager to see the Districissessment of the TDP’s effectiveness,
especially the review of the financial incentiv@ghile it is not possible for the District tg
increase salaries to make employment in TUSD more compeiiiitve other school
districts, the TDP reflects that the Districan offer bonuses, stipends, and other
incentives of monetary value which logicallyay extend to new hires to increase the
District’s ability to confront teacher shortag&ese e.9.(2016-17 DAR, Appendix IV-28
(Doc. 2060-1) at 184) ($3000 school supgtipend for recruiting and hiring teacher who
reduces racial disparity). For reasons akmd below, the Court finds that the TDP
should extend to administrators, not justchers, and directs that incentives used
successfully this past yebe expanded to promote GYOP.
b. ReducingAttrition

The Special Master recommends a studyreertaken to identify ways to reduce
attrition. The study will enable the Digttito identify ways to improve working
conditions and leadership bef@, which in-turn will reluce teacher turnover and the
number of new teachers, tiebly improving both teacher perftance and corresponding
student performance. (2016-17 SMAR (Doc. 208617.) There is no objection to thi

U)

recommendation, but the Mendoza Plaintiffs éatlan inquiry intoan alleged blacklist
maintained by the District which Plaintiffelieve may have impeded the progress of the
District to improve staff diversity. The SpelcMaster reports that in November 2017, the
District examined theecords of professional staff that haween listed as “not to hire,
l.e., blacklisted. The Distri¢dhen invited any wrongly categorized former employee to|be
a candidate for employment. He reports tthestre were a few responses, but no hires
from this relatively small group of formegmployees. He finds no reason to delay
awarding unitary status due to this allegeakchlist. (Reply (Doc. 209) (First Reply) at
15.) The Court has reviewed the Districtssponse to the Special Master’s inquiry
regarding this mattend., Ex. 1: TUSD Response (Do2109-1) at 1-2), and agrees.
Strategies resulting from the ditvn study determined to beffective to reduce attrition
shall be included in the 2018-19 TDP.
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C. Grow-Your-Own (GYOP)

The District has GYOPs. The Speciblaster reports the District is now
identifying TUSD graduates whare attending the University éfrizona to recruit them
as future teachers in TUSD. &l$pecial Master reports thtae biggest problem with thg
District's GYOPs is that the District “cadilno doubt” improve orthem by evaluating
what it has learned from its programs andchatvis known about #h effectiveness of
GYOPs existing across the country, especihiyse aimed at increiag the proportion of
African American and Latino professionadueators.” (2016-17 SKR (Doc. 2096) at
17-19.) The Special Master recommends saohinquiry: to “identify options with
potential for TUSD, assess eiih costs and benefits, and determine what if gny
modifications to make to existing programBhis review shall also consist of an
assessment of the District’'s own recruitmeffibrés, especially as they relate to Latinp
and/or African-American staff participationld. at 19. The Special Master recommengds
that the District prepare a report describitgyreview and analys and explaining the
basis for its decision regarding existing progratds.There are no objections, and the
Court adopts it. The Court finds it is cleagyacticable for the District to review and
assess the effectiveness of its GYORs aletermine whether other or additional
programs exist that are more effective.

Additionally, the Court addshat the study shall @htify the promising GYOP
initiatives the District intends to implemem SY 2018-19, witha GYOP Addendum
added to the 2018-19 TDP. &iifically, the District shidreport on the GYOP involving
TUSD graduates who are attending the Uniersf Arizona to recruit them as futurg
teachers in TUSD, especially as CRC teachers.

The Mendoza Plaintiffs are correct tithe USP makes no distinction between
school-site and non-site administrative stafftiBthe Special Master and the Plaintiffs

agree that over the last five years thers baen virtually no increased diversity i

=}

teaching or administrative staff at its sctwof central office. The Court finds no reason

for the District's GYOPs to be limited toaehing staff or site-based administrators,
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especially because “qurally all administrators come fno the ranks of teachers.” (2016
17 SMAR (Doc. 2096) at 15.) The GYORugy should determine whether there is|a

viable pilot program for Africa-American administrators and, if possible, implement it

this year. The study shallalude the type of proactive recruitment programs suggested
by the Special Master, such tmse adopted by the militawyhich seek out and groon

individuals with leadershipotential from entry level pdgns through assigned caree

=

paths leading to the Distristtop administrative positiondd. at 17. The study shall

provide for incentivesincluding monetary bonuses and stipends, to be applied in| the

GYOP to the maximum extent possible. &gies resulting from the GYOP study shal
be included in the 201891TDP, as a GYOP Addendum.

The District shall file the 2018-19 TDIRgvised pursuant to the directives givan
here, which shall trigger recaderation of unitary status faJSP 8§ IV.A, F.1, and 1.3.

d. Placement of Beqginning Teachers.

The Court turns to 8 IV.E.5 of the USP, which requires that TUSD “increase the

number of experienced teachers and redueenttmber of beginning teachers hired o
teach in racially concentrated schools dnasds in which students are ‘underachieving

m

academically.” (Order (Doc. 2086) at 5) (addsing for budget pposes staffing ratios
for peer-mentoring of beginnjnteachers placed at these schpadrhis is an issue which
affects student achievement because inegpeed teachers are less effective teachers.

Attrition rates are higher for beginning teachwhere students are lower performing than

in above-average schools, which compounds the problem of securing the most effecti

teachers for the students who need effecteachers the most. (2016-17 SMAR (Dagc.
2096) at 18.)

Therefore, the USP requires the Disttcplace more experienced teachers where
the need is greatest to improve studentedatnent. Again, the Special Master repoits
difficulty in attaining thisUSP goal due to nation-wideeacher shortages. As has
previously been broughe this Court’s attention, new teeers are being ted to teach at

both Racially Concentratl and academically underachieving schdolsTo off-set the
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negative impact of placing inexperienced tess in these schal the District is
providing teacher-ments to new teachers during théirst two years of teaching,
pursuant to § IV.1.1ld. at 20.

In his 2016-17 SMAR, the Special Mast@ntnues to point ouias he did when
this issue was previously foee this Court, that ther is nothing about racial
concentration that makes “it more difficult tieach students in [R]acially [Cloncentrate
schools than in schools where students achide the Districaverage.” While true,
Racially Concentratéd schools are a necessary consideration because, as noted
Student Assignment analysisoae, integration as defideunder the USP may not b
possible in some schools; for these schostisdlent achievement will be of the utmo
importance. The Court will not eliminate theetiinning teacher” mhibition at Racially

Concentrated schools until itesnvinced that this expressopection is not necessary fo

this constitutionally protected suspect cladgsstudents. The District may, howevef

provide student achievement data for Rici€oncentrated schools that are “hig

achieving™®

It is undisputedly “clear that in deleping the USP no one intended that th

to exempt them as a group or graremptions on a case by case basis.

number of beginmg teachers in what some call *harde@ach schools’ would be as gre:
as it is.” (Reply (Doc. 2111) (Second Rgpht 14.) Whether the Court relies on th
Special Master's number (75%) or the Memrd Plaintiffs’ higher estimates (77.5 g
78.7%) for beginning teachers teaching irdemachieving and Racially Concentratg
schools, the numbers are too high. Theamance of limiting the number of beginnin
teachers in these schools cannot be overstated because good experienced teache

most important factor neededitoprove student achievement.

9 There are no Anglo “Racially Concentrated” schools in TUSD.

2% “High-achieving” is not defined and i not clear that it is necessarily
the reverse of “under-achieving,” asfided in the UPS: “schools in which
students are achieving at or below the iastaverage in scores on state tests or
other relevant measures of academicdfgmance.” USP 8V.E.5. Important
terms must be clearly defined forrposes of any studies or plans.
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With this in mind, the Court finds &t further studies regarding alternative

strategies for placing beginninigachers more strategically is insufficient. The Court

adopts the Special Master's recommendation to centralize the teacher-hiring process. T

Special Master explains that currently teachers apply dirextiyd are hired directly by
school Principals. “The consequence of this practice is that many teacher candidates
not typically seek out schools that servegéaproportions of low achieving students or
schools serving children who come from lowome families. Like exceptional coaches
who seek out the best players, effective ppals seek to recruit teacher candidates they
believe have the greatest promighe consequence of thistigt the District lacks the
capacity to place beginning teachar schools that do not hadeserse teaching staffs o
to recruit teachers with the greatest pronuseffectiveness to schools serving students
who are performing below the district avesdg(Reply (Doc. 2111) (Second Reply) at
15.)

The Court finds that the USP called garch centralization, (USP (Doc. 1713) 8

IV.E.5), and adopts the recommendation that “the District alter its recruitment| anc

placement policies with respect &l teachers, including begiing teachers, so that the
central office can act more diegically with respect to thelacement of teachers than is
now the case.” Likewise, the Court finds thla¢ USP charges the Superintendent wjth
making exceptions to the “beginning teacherdvisions on a case by case basisThe
Special Master notes that the Mendoza Plééntomplain that the Superintendent dog¢s
not review the appointment of each indivédldeacher but delegatehis responsibility.

The Court finds that such kégation of responsibility isvithin the spirit of the USP

4

which allows the Superintendent to delegaesponsibilities for offices and positions
(USP (Doc. 1713) 8 1.D.8.)

The Court finds that what is more important is that eitheBthgerintendent or his

delegate shall strategically grant exceptions to the prohibition against placing beginnir

teachers in Racially Concentrated or enrechieving schools, and include mitigating

strategies. The Superintendent shall cgrébch exception and expressly identify the
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strategy or strategies being employed indtieool to mitigate the negative impact of th
beginning teacher appointment. For example, the appointment might be accompar
a mentoring or alternative strategy for pobrng extra support for new or struggling
teachers. At the other extremthe appointment might noéquire any extra support if

made in a Racially Concenteat, high-achieving, school.

The Court adopts the recommendatioy both the Special Master and the

Mendoza Plaintiffs for the Distit to undertake a study to identify effective strategies
any, for reducing the number appointments of beginningachers in lower achieving
schools or, where a beginning teacher appwnt cannot be avoided, the study sh
identify mitigating strategies which must beplace at a school for such an appointme
to be approvedThese mitigating strategies shalfdrm on a case by case basis tf
Superintendent’s certification of each ceptional placement, ith the certification

expressly identifying the mitigaly strategy or strategidseing employed irthe school
where the beginning teaehis being appointed. Over tharrent school year the Distric
shall implement any strategies identified bg study, centralize the hiring procedure
and implement the certification procedurés beginning teacher appointments

Racially Concentrated and lower achieving schools.

The District shall file a Notice and Rapaf Compliance regding the directives
herein related to centralizindpe hiring process and certi&ition for placing beginning
teachers at Racially Condested or under-achieving schools, which shall trigg
reconsideration of unitary status.

4. Quality of Education: USP § V
a. 8 V.A: Advanced Leaning Experiences (ALES)

The purpose of § V.A isto improve the academic achievement of Africa
American and Latino students in the Distrdetd to ensure [these] students have eq
access to Advanced Learninggeriences [(ALES)].” (USP (Bc. 1713) 8§ V.A.1.) ALEs
include: “Gifted and Talented (*GATE”)rograms, Advanced Academic Courss
(“AACs"), and UniversityHigh School (“UHS").”Id. § V.A.3-5.
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“AACs include Pre-Advanced PlacementdfAP) courses, which were formerly
referred to as Honors, Accelerated, or Aased, and any middle Isool course offered
for high school credit; Advanced PlacemenPjAcourses; Dual @dit [high school for
college credit] courses; and Intetioaal Baccalaureate (IB) coursetd” § V.A.2.

UHS offers a rigorous academic cauium and is a highly-ranked colleg
preparatory high schodd. 8 V.A.5.

The Special Master emphasizes that tlaeeelimitations to th®istrict’s ability to
improve student achievement, generally, asecially in the antext of increasing

access, i.e., actual participation in ALE.

It is important to recognize that studgarticipation in an ALE is voluntary
and that outcomes students exgece from any given ALE are
significantly affected by influences mtudent learning — such as student
prior academic experiences and edicaand developmental factors that
reside in families and communities. éde influences mitigate or enhance
student outcomes regardless of hoffeaively an ALE is designed and
implemented.

(2016-17 SMAR (Doc. 2096) &tl.) “Access to some ALEs conditioned by tests ang
the performance of students on these testshagped significantly by the family ang
community environments in which studetitee. Family and community characteristic
are, in turn, correlated with race. . . . Aag,noted, participation IALE is voluntary on
the part of students and large numbers of stisdeho are eligible tparticipate in ALE
choose not to do sold. at 22.

Parity is not a reasonable goal for ALEscause voluntary gacipation in ALEsS
is “influenced by perceptionof a likely attainment ofthe putative benefits of
participating in a given ALE. These pertieps can be influenced by teachers a
counselors and other educators, but farailgl student perceptions of whether stude
will benefit from ALEs is importantly influeced by numerous factors including the prit
experiences of family members, ‘stereotypedh,’ and students’ (Sicense of his or her
own academic confidence and competendd."at 23-24. “It seems worth repeating th;
a major reason for differences across schookli is the ‘known unknown’ of student

and parent decisions. That wge cannot determine why strmis and parents opt out an
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what could be done to change their mindse €hst of such a sty would be prohibitive
and the results problematidd. at 25.
In the context of the participation gawhich reflects that White studentg

participation in ALEs is greater than Afan-American and Latinstudents, he wrote:

R’]he differences in the participation of students from different background
LE, . . . is that family and communiipfluences have an enormous impact ¢
students’ academic achievement, at lesstit is measured bgtandardized test
scores like those used to measure stuagehievement in Arizona. . . . Thg
consensus is that schools, on averagepwat for less than third of the variance
in student achievement. Differences imfly and community caracteristics that
are highly correlated with student perfance on standardized tests are a
correlated with race.

Id. at 26,see also idat 28 (describing differences as moirprising and would be founc

S in
DN

U

SO

anywhere where White famibe are more affluent with post-secondary education

compared to other race®), at 34 (attributing District’s failte to meet the 15% goal ir
Self-contained and Itinerant Pull-out GATEograms due in part to “students who a
eligible choose ndb participate”).

The Special Master alstound it difficult to determine what an “equitabls

number” of [AP] courses arehrollment might be because:

. . .. AP offerings are datmined [in part] by studendemand, . . . A student’s
decision to enroll in an APBlass is influenced by the students’ sense of confide
in their ability to succeednd the support they receifrom parents and teacher,
accordlngI?/. Some parents appear to beligng having theistudent take an AP
class would negatively affect their gradergaverage and, hence, their studen
opportunities to attend college (even thoumgileges often givaveight to AP

classes in making decisions about agkiun even when students do not pass |
exams) and teachers and counselors sorae decide that student will not

benefit from a more rigorous curriculumegpite evidence tthe contrary) and
explicitly or implicitly discourage stuaks from enrolling iran AP class.

Id. at 40.

The Special Master was also not siggd “that schools with the larges
percentage of African-American students h#welowest proportion of students enrollg
in AP classes. African-American and Latinadstnts participate at somewhat lower rat
in ALEs aimed in part at eslying students to succeedAf. Since African American
and Latino students as a whaglerform academically at a loweate than the District

average, students and their families magt that AP classes are too demandird.”at
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41. In describing the “sizable” pool of f@mtial African American and Latino student
whose enrollment in UHS would increase diisersity further, he again described th
“concern on the part of famds, if not the students themsedy that the rigor of the UHS
curriculum would be too stssful” and described “what may be at work” as

phenomenon called ‘stereotype threat'—tmboption by individuals from stereotype

groups of negative social attribution&d” at 47.

The Court has previously considered 8ecial Master’'s concern that there are

limited student engagement and support strateyiasable to the District to improve the

achievement gap through ALE access. The Qedets to its Order issued on October 2
2017, and its conclusion that “once a studsrgarticipating in arALE program, [and]
the District has more direct influence ovee ttudent’s ability to sacessfully complete
the course by providing any needed acadesunigport,” then the District has greats
responsibilities. (Order (Doc. 2084) at 4.)

This approach looks beyorsfatistics to the strategieesigned to increase actua
student enrollment and engagement, including academic and behavioral s
strategies. Implementation is esgdly important for strategiethat are designed to offse

the problematic voluntary nature of ALE prograrSse e.g.(Order (Doc. 2084) at 6-7)

(calling for peer-to-peer recruitment, védoping school-wide cultures celebratinrg
rs

academic excellence, and addressing miscdiorep perpetrated by school counselo
and teachers). In other wordsthe District implementing strategies aimed at growing
own African-American and Latino, atuding ELL, ALE students?

On October 24, 2017, the Court madeldar that it would not take a singulg
statistical approach to deteining unitary status, and dh it intended “to review the

District’'s performance under the USP, §8hy, tracking the District's implementation o

specified ALE access and support stragsgiset forth in the USP, the ALE

Implementation Plan (ALE Aath Plan) (Doc. 1645-2, Ex. A},the ALE Supplement

21 ALE Access and Recruitment Plan.
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Action Plan (Doc. 1788), or any other relevatdgn or strategy proped or agreed to by
the District or ordered by the Courtd. at 17%? (Order (Doc. 2084) at 15.)

The Court found that the Mdoza Plaintiffs asked faquestions and raised goo
points.ld. at 16. It struck the ALEection from the District &SP RAC, which had beer
filed October 2, 2017, and ldeit would apply a “not lesghan” 15% rule of thumb red-
flag for when discrimination may &t in a particular ALE programld. The Court
ordered the ALE USP RAC revised to refleccomprehensive matrix-type assessmé
district-wide and school by schodd. at 19.

The Court, adopting the Special $fer's recommendation, ordered: “1) th
District should assess the racial distribatiof eligible GATE candidates for a range ¢
lower-cut test scores; 2) the District shibdbcus on developing school-wide culture
where academic excellence is valued and catetr 3) in additiotio existing marketing
efforts, the District should recruit parenbf children participating successfully i
particular ALEs to recruit others to participa#) the District should create an incentiv
program that will draw teacheto become GATE certified) the Dual Credit program

should be universally available in all middéchools; 6) the District should immediate

address the access problems at Catalina (INtaSRita, and Cholla (RC) high schools;

7) the District should ensure that paramslerstand the differendetween AP and dual
credit courses, especially thmited value of dual creditaurses outside Arizona, and 8
the District should wdk with state policy makers tensure funding continues for AR
testing.”ld. at 18.

?2 The ALE Supplement Action Plan wéiked on April 14, 2015, after the
Mendoza Plaintiffs requested the SpédVaster file an ALE R&R for non-
compliance. Again the Mendazlaintiffs objected and asked the Court to instruct
the Special Master to work with the pasti® formulate a standard for determining
whether the District achieves unitary s&atvith respect to ALES. Reasoning it had
already so ordered, the Court instructed the Special Master to formulate the
standard. (Order (Doc. 18p5 The Special Master filed an R&R on August 3,
2017, (Doc. 2041), which subsequent ftother objection from the Mendoza
Plaintiffs, resulted in this Court's OrdéDoc. 2084), issued on October 24, 2017,
containing the directives deribed herein this Order
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The Court Ordered “the District to opeluster Pullout GATE programs to at least

the 2013-2014 level and placesth strategically at schooferving minority students,
and to especially target them at schoolsigg substantial numbers of African American
students.’d.

Following the Court’s lead, the Digit's Revised ALE USP RAC included a
matrix-type analysis for ALE programs distrwide and school bgchool. (Revised ALE

USP RAC (Doc. 2092 and 2092) The 2016-17 SMAR reviewed the Revised ALE U$P

RAC. The Plaintiffs have both filed objeatis. The Court addresses them accordingly.

The USP ALE goal is tanprove the academic achievent of African-American

and Latino students in the District by ensurihgse students have equal access to ALES.

The Court has adopted definitions, as follows:

[A]ccess [is] the number of ALE progranas/ailable to minority students and

opportunities for participation, and defines participation as the number of stugent

enrolled in ALE courses and includesmpletion, defined as the number of
students passing ALE courses and numbetuwdents taking and passing requisite
certification tests necessary for Africdmerican and Latino students to secufe
the benefit of particigang In ALE programs. The Court defines support gs

strategies aimed at increasing enrollmand participation in ALE programs
including strategies aimed at assistinqonity students irpassing ALE courses
and taking and passiramy requisite tests.

(Order (Doc. 2084) at 17.)
The Court has held that “increases” floe purpose of assesgieffectiveness will

be actual percentage increases made distid# and at individal schools, and it will

consider comparable data for White studeataddress concerns that ALE increases are

merely an “all boats rising” phenomend. at 15-17. The Court adopted a “not less than
15% Rule to be applied strict-wide as a rule-of-thmb indicator of possible
discrimination in an ALE programd. at 9, 18 (citing (OrdefDoc. 1771) at 6-7)The

Court expressly held that neither actual @ases nor the 15% Rule will be determinatiye

of unitary statusld. at 18. To be clear, in combinatitthey may also be insufficient. The
Court required implementation plans, i.e. @actplans, to be developed for each majo

component of the USHncluding 8 V. Therefore, the @Qa considers the status of th

D

strategies contained the ALE Action Planid. at 17.
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a-1. District-Wide ALEs
The Court starts with the “not less tharb% Rule. “How the participation rate

proposed by Dr. Ford is determined ispiontant. For each ALE, the percentage pf
African-American and Latino students enrollesgtictwide in the grades where the ALE
is offered is multiplied by [79p (if the [15]% ruleof thumb is applied) to determine the
percentage of students of each race that nedx enrolled in @er to meet the [15]%
standard. The percentage of studentseath race who are actually enrolled in the
specified ALE is thercompared to the District goal. Fexample, assume that 60% of
Latino students are enrolled district-wide i thrade levels in wbh a specific ALE is
offered. [Seventy-five] percent of 60% iS5]%. If the total number of students enrolled
were 1,000, the District gbfor enroliment of Latino studes would be [450]. If more
than [450] Latinos were actualgnrolled, the District would have met its goal.” (2016-17
SMAR (Doc. 2096) at 23.) In other wordsere should not be less than 45% Latino
students enrolled in the specified ALE.

The Special Master’s application of thedRule in his SMAR is nearly identica

to the Court’s review in 2017, which was as follows:

In summary, there arg5 ALE programs ifoyou categaed them by grade-level,
For African American students, the 15% goal is met in three programs:
Resource GATE d(hlgh sc:hool)f Pre-AP Advanced SK-&Jrades 6-8), and 3) Prg
AP Honors (middle school). The “né¢ss than” 15% goal was met for Latin
students in 12 programs, as follows: 1R8source GATE in middle school (6-8
and high school programs, 3) AP higbhool courses, 4-S5pre-AP Advanced
ALEs in elementary ?K_—B, grades 6-8nd middle schools, ¢ -8? Pre-AP_Honofs
ALEs in elementary, middle, and high scits, 9) Dual Credit classes offered IE

I

~—~—0 "

high schools, 10) the IB high schoptogram, and the 11-12Middle School
Credit for High School fo elementary (K-8, grades 6-8? and middle schopl.
According to the Speal Master, if you allow for gproximately a 1% margin, you
sweep in two more ALE pragms for African Americarstudents ath one more
ALE program for Latino students.

(Order (Doc. 2084) at 8 (citin(R&R ALE (Doc. 2041) at 10-11);ompare(2016-17
SMAR (Doc. 2096) at 28-29).

In other words, all ALE’s are red-figed as problematic for African-American
students except for Resource GATE in high sth@grades 9-10), Pre-AP Advanced in
middle schools, and Pre-AP Honors in midsiéools and K-8 (grades 6-8). For African-
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American students, the vast majority ot 2s are red-flagged. (16-17 SMAR, EXx. 5:
V-A (Doc. 2096-5) at 8-10.) For Latino studsnthere are only four ALE programs req
flagged as having access issugslf-contained GATE in eleemtary and middle schools
Resource GATE in high schagland AP in high schoolk.

According to the Mendoza Plaintiffs, edfr increases in numbers of studer
enrolling in ALEs have minimaévidentiary value in the facef data that reflects 4
participation gap which has remad constant or has actuaihcreased slightly over the
life of the USP.

In SY 2011-12, 37.4% of all White studsrgnrolled in grade8-12 were in ALEsS
(other than GATE which was separately réed)y while 24.4% ot.atino and 20.5% of
African-American students ented in these grades were ALEs. The percentages wer
roughly the same for piécipation rates in AP coursés 11th and 12th grade. (Mendoz
Objection (First) to R&R (Doc. 2069) at 4.)

By 2015-16, the overall peentage participation rat@s grades 6-12 ALEs were
43% for Whites (an increase of 5.6%) congohto 29% for Latinos (an increase (
4.6%) and 24% for African Ameans (an increase of 3.5%). AP participation rates we
47% (an increase of 9.6%) for Whites as careg to 26% for Latinos (an increase (
1.6%) and 25% (an increase45%) for African Americandd. 4-5.

The Mendoza Plaintiff point out thatetlgap widened fror2011-12 and 2015-16.
In 2011-12 there was a 13% difference bedw White and Latino students and a 17.15
between White and African-American studerin 2015-16, the gap between White al

Latino students widened to 14% and 19%spextively. The numbers are similar fc

GATE. From SY 2011-12 to S?015-16, the percentage of White students enrolled i

GATE increased from 12.4% to 13.3% or b9%.while the numbers for Latino student

saw a small decrease from 6.4866.3%, and numbers faxfrican-American students

increased from 4.4% to 5%. (Mendoza Obgat (First) to R&R (Doc. 2069) at 4-5.)
The Mendoza Plaintiffs argue “thatetle can be no meaningful discussion

“goals” — be they 15%, 20%r some other number, or beethbased on program or 3
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each individual school — untithe Special Master (and the District) address the
overarching question relating égjual access — that is, whyetDistrict's ALE efforts not
only are more successful with its whitaudgénts but are increasingly successful with
those students even as TUSD operatedeura mandate to @énease the relative
participation of the Latino @hAfrican American students IALEs in the District.”ld. at
5.

The Court reaffirms its eaer determination that unitary status cannot be baged
solely on statistical increases in participati pursuant to the “not less than” 15% Rule.
The Court turns to the Distitis elementary GAE programs, which were red-flagged by
the “not less than” 15% Rule for both Afric&merican and Latingtudents. The Court

finds this to be especially problemabecause the GATE elementary school prograr

>

S,

Self-contained or Pull-out, are the entry-legieway, ALEs for most TUSD students.
a-2.  GATE Programs: Elementary Schools and K-8 (grades 1-8)

Self-contained GATE programs providestruction for elerantary students
grades 1-8 in all core academic subjedrom a GATE endsed teacher for
approximately 90 minutes per week. (AlA&ction Plan (Doc. 1645-2) at 17, 43.
Itinerant Pull-out GATE provides instruction grades 1-5 of approximately one 90
minute GATE class per weekd. at 17, 44° All elementary schools offer Pull-ou
programs. In Pull-ouGATE programs itinerant teachgpsovide instruction for GATE

identified students for an hour and a haltside of their mainseam classroom. Self-

contained GATE programs areetimost advantageous for students, but are only offgred

in a few elementary schools, with most studehaving to travel to attend Self-contained
GATE programs. Free transportation is pdava for Self-contained GATE programs t
students who do not reside witlthe school’s boundary. (2016-17 SMAR (Doc. 2096)|at
32)

[®)

> But segALE Su&ilement Action Plan (17gat 13 n.5) (describing Pull-
gut GATE as available taK-5, but Self-contained GPE available for grades 1-
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The Special Master reports that t8ATE programs require cognitive testing
which is a bar to particip@n. TUSD has addressed this access issue by expan
testing to increase the pool of studemtso might qualify forGATE and could be
encouraged to participate. In SY 2015-T8JSD began whole-sting where it tests
almost all first and fifth graders, withélnumber of African-Ameécan students testing
for GATE (District students igrades K-6) increasing fino 435 in 2014-15 to 917 in
2015-16, an increase of 48210.8%). The number of Latino students testing for GA]
(District students in grades &) increased from 3045 in 2014 to 6343 in 2015-16, arn
increase of 3298 (108.3%. at 33, (2016-17 SMAR, EX: V-A (2096-5) at 17.)

The Special Master reports that there wasgnificant 57% increase in enrolimer
of African American students and a 41% g&se in the number of Latino students
Self-contained GATE. (2016-17 SMAR (Dd2096) at 30.) Nevertheless, Self-containg
GATE remains red flagged for both African-Ancan and Latino students by the “ng
less than” 15% Ruleld. at 33. African-American studentmade up 5.13% of Self-
contained GATE students, grades 1-5, in@Q7, which was less than 15% of Africarn
American students’ enroliment district-wifler these grades (wthh was 8.08%). Latino
students made up 42.31% of Self-contait®8TE students, grades 1-5, in 2016-1
which was less than 15% of timo students’ enroliment districtwide in these gradé
(which was 52.20%). Both instances violatde “not less than15% Rule. (2016-17
SMAR, Ex. 5: V-A (Doc. 2096-5) at 6-7.)

In summary, there were dramatic increases in the nuaitstudents tested, with

decreased numbers of students qualifyingral for enrollment ad increased enrollment

by African-American students but decreasenloliment by Latino students, as follows:

Qualified Students (2014-15: White 314, ASA, Latino 419), (2015-16: White 309, A-A
40, Latino 380), (2016-17: Wie 304, A-A 48, Latino 359 (2017-18: White 241, AA
39, Latino 258); GATE Enrollment (2014-18/hite 232, A-A 26, L&no 302), (2015-16:
White 244, A-A 31, Latino 284)2016-17: White 227, A-A3, Latino 281), (2017-18:
White 185, A-A 30, Latino @3). In short, the number of qualified African-America
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students decreased from 51 to 40 to 4839pbut African-Ameican GATE enrollment
increased from 26 to 31 to 33 to 30. Irokhthe number of qualified Latino students
decreased from 419 to 380 389 to 258 and GRE enrollment decreased from 302 to
284 to 281 to 203. (Revis&hLE USP RAC (2092-1) at 1Participation Rates table.)

The District reports that of studentfiovqualify for GATE services, those eligiblg

1Y%

to enroll do enroll in GAE in similar proportions. In other words,

White, African American and Higmic/Latino students choose to
Wrt_lmpate in GATE at the same omdlar rates. In SY 2017-2018, 77% of

hite students, 77% of African Amean students, and 79% of Latino
students who qualified for GATE sere& chose to participate in those
GATE services. Prior years also hatnilar participation percentages.
Moreover, if the students who choasit of District options are removed
from the calculation, approximateB0% or more African American and
Latino students who qualified for GA services participate in GATE
services.

Id. at 11. The Court notes thdtis evidence is contraryp the assertion of a “known-
unknown” factor that causes eligible mingrstudents to disppmortionately decline
enrollment in programs, at ldder the GATE ALE program.

Of the District’'s 48 elementary schodiisie have Self-comtined GATE programs.
Of fifteen K-8 schools, two have Self-comad GATE programs. Of 11 middle school
three have Self-contained GATE programstdtal, there are 10 Self-contained GATE

UJ

programs, with two being dugnguage programs. (2016- SMAR (Doc. 2096) at 32,
Ex. 5: V-A (Doc. 2096-5) at 2-5); (Reed ALE USP RAC (Doc2092-1) at 17-19)
(reflecting seven elementary schools (Keto(INT), Lineweaver(INT), Tully (INT),

Wheeler (INT), White (RC), HollingeK-8 (RC), Robes-Naylor K-8%, and three
middle schools (Doolen, Pistor (RC), andil)y/awith dual language Self-contained GATE
programs at Hollinger K-8 (RC), and Pistidliddle School (RC)). (Revised ALE USR
RAC (Doc. 2092-1) at 17-19]Mendoza Response, Ex. 1 (Doc. 2101-1) at 2-3).

Of the seven Self-contained GATE pragsain the elementary schools only two

J

are in Racially Concentrated schools, Wiitementary School (RC) and Hollinger K-

?41n 2010, Roberts Elementary Schooérged with Naylor Middle School
to create Roberts-Naylor K-8 School.
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(RC), with Hollinger being dual language. Of the three located in middle sch
Doolen, Pistor (RC), and Va{lNT), only one, Pistor, is ira Racially Concentrated
school, and it also is a dual languagef-8ehtained GATE progra. (Revised ALE USP
RAC (Doc. 2092-1) at 17-20(Mendoza Response, Ex. 1 (Doc. 2101-1) at 3).

This is important becauske dual language Self-camed GATE programs place

“a practical limit on African American and Afo student enrollment because succesy i

these programs in gradesdhrand beyond it is affected the student’s ability to speak
Spanish.” (2016-17 SMAR (Doc. 2096) at 32Jhe Fisher Plainfis complain that

DOIS,

African-American students arerfied to leave a school that does not have an English

track—which is the case ingard to these Self-contain€@ATE programs. The Reviseq
ALE USP RAC reflects tha25% of GATE qualified AfricarAmerican students left the
District in SY 2016-17. (Revised ALE WPSRAC (Doc. 2092-1) @0.) Spanish-speaking
students compete with non-Spanish spsgkAfrican-American, Anglo, and Lating
students for these limited Self-contained GATE programs. For example, the
language Self-contained GATE programeiuced Self-contained GATE programs
Racially Concentrated Schools for nona8gh Speaking students to one element;

school and zero middle schools.

To offset the preclusive impact ofelfGATE testing requirements, the Distri¢

added Cluster GATE and Open GATE praogsa Cluster GATE programs allow studen
who have not tested int@ Pull-out GATE program tattend it, neverthele$s.GATE
students in Cluster programs are “clusteremjether in a classroom with non-GATH

mainstream students, and an endorsed giftadher is assigned to a classroom at ex

grade level, grades 1-5, togprde instruction in all cor@areas using gifted strategies.

Open GATE programs are Self-containeGATE programs without the testing

requirement®

5 Teachers know which GATE students h&sted in angvhich have not.

26 Teachers do NOTrow the students’ test scores.
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In 2016-17, TUSD added three Cluster GATE programs at Fruchthen

Dunham and Robins (RC) elementary schoble first two are majority White schools,

Robins (RC) is Racially Concentrated. In its Order (Doc. 2084), issued October 24,
the Court reviewed the Cluster GATE programghe District, wich according to the

Special Master were much reduced irmparison to the 14 Cluster GATE programs

offered in 2013-14. The SpetiMaster sought an Ordérom the Court, which was
granted, that the District opeCluster GATE programs to atl& the level existing in SY

2013-14 and place them strategically at schserving minority students, and especially

target them at schools serving substantiahipers of African-American students. (Order

(Doc. 2084) at 11.)

Currently, the District reports nine “$¢"Cluster GATE programs at: elementary

schools Blenman (INT), Cavett (RC), Dunhafnuchthendler, Grijalva (RC), Maldanad
(RC), Myers/Ganoung (IN), and Wright, and K-8 Dracham Montessori (INT) Magnet.

(2016-17 SMAR, Ex. 5: V-A (Doc. 2096-%t 2-5); (Mendoza Response, Ex. 1 (Doc.

2101-1) at 2-3),but see(Reply (Doc. 2015) at 10 if;mg 2016-17 DAR reporting
planning for five additional Cluster GATEqggrams in 2017-18 at Cavett (RC), Grijalv:

Maldonado (RC), Myers/Ganoung (INT) and igt). The Court notes that the changes

in the Cluster GATE programs since this G@udirective last year included removing

dler

201

|®)

Rad

Robins K-8 (RC), the only Racially Concentrated school of the three programs create

last yearjd. at 4.
The Special Master reports thatettopen GATE progra at Tully (INT)

Elementary School has beem@at success, including studémprovement in state tes

scores,and this year the Distt intends to addan open-access GATE program at
Roberts-Naylor so that the students inTldly (INT) open-access program may continye

through a GATE pipeline to Roberts-Nayl&r8 School, and so the Roberts-Naylor

program could become a magnet progré2016-17 SMAR (Doc. 2096) at 33)ut see

(Order (Doc. 2084) at 10 igtussing plan in 2017 to opge open GATE at Robertst

" The Court does not know the meaning of “sc.”
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Naylor)). The open GATE pragm at Tully (INT) is a “nodified” GATE Self-contained
model, where gifted-endorsed teachers proviftedjinstruction to all students in regula
classrooms. (2016-17 SMAR, BEx.V-A (Doc. 2096-5) at 19.)

The Tully Open Gate program has l#ee Special Masteto recommend that
unitary status should be awlad for Self-contained and Pull-out GATEsS, if TUSD lowe|
the eligibility cut scores for ALEs. (2016¢ SMAR (Doc. 2096) at 35.) And, if the

District increases “the numbef cluster GATE programs tat least 10 by the beginning

of the 2019-2020 school yeard. Based on a prior recommendation by the Spec

Master, this Court already ordered G&RrISGATE programs icreased to 14.

All the parties object to lowering eligibilitgut scores. The Fisher Plaintiffs “ar
strongly opposed to increasedhrollment of African-American student enroliment [
lowering standards.” (Fisher Response (DdA€Q® at 4.) The Fisher Plaintiffs argue th;
standards would not need to be lowered atfathe District simpy enrolled all qualified
students who pass the GATE telte Fisher Plaintiffs ask tHaistrict to apply the same|
enrollment policies to ffied programs that it applies temedial programs, which wouldg
be automatic assignment to a remedialgdted program without requiring parenta

permissionld.

According to the Mendoza Plaintiffs,elSpecial Master is recommending a 1

point change for an increase of 82 eligibtadents. The Mendoza Plaintiffs believe tt

increase will be either 61 or 67 students, ey do not believe the Special Master h

identified the racial breakdowof these additional student§Vlendoza Response (Dod.

2101) at 30.) In other words, changing cut esas an “all boats float” approach, and tf
Mendoza Plaintiffs call firstfor more targeted approaches aimed at specifica
increasing African-Americamnd Latino participation irGATE ALEs. The Mendoza
Plaintiffs argue that a more targeted applos especially important because the numit
of students who qualified for GATE servicesjng the assessmentg thistrict currently
has in place, dropped dramatigabetween 2015-16 and 2016-13ee(Revised ALE

USP RAC (Doc. 2092-1) at 135-96: Table 5.7) (summarizing dramatic increases| i
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number of students tested; decreased numbers of qualified African-American stude
increased African-American esllment and decreased numbers of qualified and enro
Latino students).

According to the Mendoza &htiffs the drop in elidpility is greater than the
number of potential GATE parfgants that would be accounted for by a 10 po
reduction in the eligibility sce: The District agrees. éRised ALE USP RAC) (Doc.
2092-1) at 28.)

Given the Parties’ objections, the Coddes not adopt this recommendation.
better more cost-effective strategy mightRiaintiff Fishers’ recommendation to simpl)
enroll all qualified students like it does for reneddilasses. The Special Master correcf
notes that students cannot éerolled in classes over parental objections, but opt-
provisions can be utilized to address sucjedinns. (Reply (Third) (Doc. 2115) at 17.
This would directly address the “knowmknown” factor which the Special Maste
highlights as the number one impediment to the District’'s suc¢a@sgilementation of §

V of the USP. In fact, “this would almosertainly increase & number of African

American and Latino students enrolled in ALBsl’However, such a policy might have

significant implications, such as “substahedfects on the allocation of resourcetd’
As recommended by the Special Master, theridtsshall consider whether this is i
practicable strategy for increasing enrollmheaombers forAfrican-American and Latino

students in ALE’s that requittest scores for eligibilityid. at 18.

a-3. AACs and GATE Resource: MiddleSchools, K-8 (grades 6-8) and
High Schools

In middle schools, K-8 (6-8 gradesydain high schools, TUSD offers GATE
Resource for grades 9-10 and Advanced Academic Courses (AACs): Pre-AP Adv
or Honors (Pre-AP), AP Adwveed or Honors (AP) for grades 11-12, Internatior
Baccalaureate (IB), and Middle School cldes High School Cedit (MS-HS), High
School class for College Credit (HS-CC).
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Resource GATE: In grades 6-12, studereceive either core or enrichmer
classe$® GATE identified students get prioritygdement and others are eligible bas
on AIMS scores, grades, teacher recommendatmd/or parent ostudent requests
(ALE Action Plan (Dbc. 1645-2) at 185

Pre-AP: These programs are designed a® mgorous studies to prepare studer
for AP or IB classes, (201671DAR (Doc. 2057-1) at 195and are seen as “a pipelin
for eventually taking AP ckses in high school,” (Reed ALE USP RAC (Doc. 2092-1)
at 60: Pre-AP Honors (language arts, sostatlies, and science) or Pre-AP Advanc
(accelerated mathematicshut seg2016-17 SMAR (Doc. 2096) at 37) (Special Mast
reports that students who take Pre-AP caiege only modestly more likely to take A
courses, there is no correlation to achigvgrade of three or higher on AP exam, a
Pre-AP courses do not “maf”on AP curriculum or exanand are not intended tq
prepare students tosteed in AP classes).

AP: Advanced Placement classes ardleQe Board approved, college leve
classes that use a standatniriculum and students may receive college credit by tak
and passing a national exatthe end of the year.

IB: International Baccalaureate is alR-international pragm for students who
aspire to be rigorous learners as pafrta global community The 1B high school
curriculum program provides either indival IB courses or an entire IB Diplom
Programme. Students enroll@d IB courses or the IB Diploma Programme may ea
college credits. Both require students to take and pass an end-of-year exam. T

Programme, a standardized college-preparatouyse of study, is offered at Cholla Hig

28 But see(Supplement ALE Plan (1788) a8 n.5) (describing Resource
GATE in high school for grades 9-18dAP courses for grades 11-12).

29 The Court does not know if the opaccess philosophy for AACs applies
to Resource GATE.

** The Court does not have an underdiag of the meaning of “map” but
assumes that as used here it meaaeetis a programmatic disconnect between
Pre-Ap and AP courses.
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School (RC), Safford K-8 (RC), and Robison ES (RC). (2016-1RDBoc. 2057-1) at
195.)

Dual Credit: Students simultaneously earedit in middle school for high schooj
(MS-HS), and in high school earn college credit (HS-CC).

AACs in the middle school and highh&ml grades are intended to be an open
access program, with no eligibility preresjtes except for content requiremetitThis
was not the case when the R@vas adopted; then, the middle school and high school
AACs had different ad varied identification policies fceligibility ranging from course

grades, state-standardized scores, bendhmesting, teacher cemmendations, and/of

allowed placement pursuant to student aeparequests. (ALE Action Plan (Doc. 1645
2) at 20.)

According to the District, ALE accesseguitable. “Most’K-8 schools, grades 6-
8 provide access to multiplaLEs, including Pre-AP @sses and all provide GATE
services,” with two schools having onlgne GATE service and “one is Racially
Concentrated and one is riofRevised ALE P RAC (Doc. 2092-1) at 18-19.) Th

District’'s report is similar in regard tds middle schools, concluding: “[ijndeed, a

D

middle schools offer at leastrde types of ALEs, with no Bools standing out as having
fewer [ALEs] than all other schoolsld. at 15.

As the Court reads the data reportedtliy District, it sees fifteen K-8 schoolg,
grades 6-8, with seven ResoeirGATE programs out of a totaf fifteen schools. Five

K-8 schools have robust ALE programs: Boétickett, Hollinger (RC), Roberts-Naylor

~—+

Roskruge (RC), and Safford (RC), with Saffdoeing a pipeline for the IB program g
Cholla High School (RC). Six K-8 schoolsages 6-8, have one A Dietz, Drachman
(INT), Lawrence, Morgan Maxell (RC), and Rose (RC). Bman has no ALE programs
McCorkle (RC) and Pueblo Gardens (Rid@Jve two ALE programswith one being a

Dual Language program. Miles has a Rese GATE program and a Dual Credit (MS

31 The Court does not know whether thigen access ph#ophy applies to
GATE Resource programs.
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HS) program; Robins (RC) has the sameaiRed ALE USP RAC (Doc. 2092-1) at 19
(Mendoza Response, Ex(oc. 2101-1) at 3).

There are 10 middle schools. Of thes&iterback and Valencia are Raciall
Concentrated schools. All have ResourceT&Aprograms, except Magee, and all ha

Dual Credit (MS-HS) programs, except SstrAll have a Pre-AP Honors program

except Dodge (INT). A have a Pre-AP Advanced prograld. at 20. Three even have

Self-contained GATE programs: Doolen, PisRC) and Vail (INT), with Pistor (RC)
being a Dual Languag&LE. (Revised ALE USP RAC (Bc. 2092-1) at 20); (Mendozg
Response, Ex. 1 (Do2101-1) at 3).

There are nine high schools, excegtiniversity High School (UHS). All have
Resource GATE, except Catalina (INT), atichave Pre-AP Honors programs. Six hig
schools have a Dual Credit (HS-CC) progr&uatalina (INT), Cholla (RC), Pueblo (RC)
Rincon (INT), Santa Ritaand Tucson High (RCf. Three do not: Palo Verde (INT)
Sabino, and Sahuaro. Pueblo High Sch&TT) offers a dual langge program. Cholla
High School (RC) offers the IB program.g®sed ALE USP RAC (Doc. 2092-1) at 20
Id. at 4.

The Mendoza Plaintiffs point out thhatino enroliment inAP classes dropped

from 1633 in 2016-170 1494 in 2017-18, African-Amean enrollment in AP classes$

dropped from 192 in 2016-17 to 178 in 2017-48d White enrollment in AP classes ros
from 1182 in 2016-17 to 119 2017-18. By the Mendaz Plaintiffs’ calculations,
Latino enrollment in AP courses declindy 8.5% while totalLatino high school
enrollment declined by only 1.3%, but Whistudent enroliment in AP high schod
courses increased notwithstanding a dro@%f in total white lgh school enrollment.
(Mendoza Response (Doc. 2101) at @dhing 2016-17 SMAR (2096-5) at %ypmpare

%2 The ALE Action Plan “require[ed] all District high schools to actively
advertise and recruit for Duel-Credit cees.” (ALE Action Plan ISDOC' 1645-2) at
22.) Assumedly, all high schookhould offer Duel Credit (HS-CChut see
Revised ALE USP RAC) (Doc. 2092-1) at 20 (reflects no Dual Credit program at:

alo Verde (INT), Sabino, Sahuaro).
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(R&R ALE, Addendum Table Il (Doc. 2041} at 8); (Mendoza Response, Ex. 11 (210

2)at2.)
a-4. ALE Action Plan: Effectiveness of Planned Strateqies.

The Court turns to the District's ALE Aon Plan, which tracked three broad are
of concern addressed in the USP, as folloiysStudent Identificadn and Recruitment,
2) Increase Student Egllment, and 3) Student Supp@trategies for Successful ALH
Completion. (ALE Action Plan(Doc. 1645-2) at 11.) BhALE Action Plan and ALE
Supplement Action Plan (Doc. 88) identified strategies taddress each of these are
of concern for GATE progras, AAC programs, and UHS. The Court finds significg
duplication between recruitment strategasntified in the ALEAction Plan, Subsection
lll, Student Identification and Recruitmignand Subsection 1V, Increase Stude
Enrollment. There is alscoaceptual overlap with USP\8.E, Student Engagement an
Support, and USP 8§ Il.I, Outrda@and Recruitment, which @mot limited to ALEs but
are aimed, generally, at increasing access, participation and student achievem
minority students in all USP programs. As i di respect to the Mpet Plan provisions
of the USP, the Court retaipgrisdiction over USP 8§ Il.I tdhe extent relevant to the
ALE Program. As the Sgzial Master noted, “key elements” of the USP are now in pl
and “there is more coherence in the ektéo which these ements reinforce one
another.” (Reply (Third) (2115) at 19J)he Court sees no reason to duplicg
recommendations and correspondingly ballatwe record for tese cohesive USRP
provisions. As directed in the Magnet Prograettion of this Order, the District sha
prepare a comprehensive t@ach and Recruitment Adadum covering both the
Magnet Program and ALE Program.

Going forward the Court ks the parties and the Spa&lciMaster to eliminate
duplication as much as possible. Therefore, instead of followmdottmat of the ALE
Action Plan, the Court discusses strateglesigned to increase African-American ar

Latino access and participationAbEs as follows:1) Student Identification: Access an
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Availability; 2) Increase Stud Enrollment: Recruitmengind 3) Student Support ant
Engagement.

Student identification strategiaacrease access and are aimed at increasing
program availability by incresang the number and strategic placement of ALE progrgms
and increasing the number efigible African-Americanand Latino, including ELL,
students, who are qualified to participate ALEs. Strategies to increase student
enroliment include reciiment strategies to increase actpaiticipation in ALES, such as
recruitment through marketing, peer-to-paad family outreach programs, teacher apd
school counselor outreach programs, anel ¢heation of environments of academjc

excellence. Support strategies, include stu@ggmgagement strategies set out in USH §

V.E.1.b, promoting socially and culturally relevant curriculum and improving student

achievement by providingcademic and behavioral support necessary for African-
American and Latino students wienroll in ALEs to succesdfy complete the courses
including passing requisite tests, and stra®gimed at retaining these students in ALE
programs, in schoognd until graduation.

The Mendoza Plaintiffs object to an awadunitary status because the Distri¢t
allegedly failed to implement several stragsgset out in the ALE Action Plan, the ALE
Supplement Action Plan, and Orders of @@murt. The Special Master, thereafter, called
for a response from the District, and recon®ddris Reply, First and Second, and filed a
Third Reply relevanto the Plaintiffs’ charges. Theeed for this additional briefing
highlights the problem of navigating thecoed, which stretches over three years [of
voluminous annual reports. The problemcsmpounded by relnce on the Specia
Master’'s recommendations in liefithe record. In other wosdthe record may well exist
to support unitary status butistburied like a truffle waiting tbe rutted out by the Court
See Dunkel927 F.2d at 956 (“Judges are not lijgs, hunting for truffles buried in
briefs.”)

Based on the record preses to the Court, it is ipossible to determine which

strategies planned by the District to increaseess and success in ALEs are effective and
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which the District intends tonaintain going fovard with the ALEProgram. The ALE

Action Plan called for the District to “[gdate [an] ALE PolicyManual outlining policies

for student participation anétention in TUSD’s ALES.” (ALE Action Plan (Doc. 1645}

2) at 25.5° The Court adopts the ALE Policy Manw the vehicle by which the Distric
shall provide a record sufficiefor determining unitary statu$his Order shall guide thg
District in codifying effective strategies as ALE policytire ALE Policy Manual.
1. Student Identificabin: Access and Availability
GATE Programs: Elementary I$wls and K-8, grades 1-8

In 2013, when the Distri prepared the ALE Plait,recommended an increase i
GATE funding for K-8 schooldd. at 14. There is no evidenoéany direct ALE funding
increases for either programs or staffilghis SMAR, the Special Master recomment
an ALE completion planthat includes: “€achers shall be trained to offer GAT
programs and, if necessary, the Districtlisheovide appropriate icentives.” (2096 at
35.) The Court has already issued this manddtee District should create an incentiv
program that will draw teaehs to become GATE certified(Order (2084) at 18.) The
Court so ordered this in response to the itfriassertion last yednat it did not have a
sufficient number of teachers who are GATE cexdif Now, it is time for the District to
appraise the effectiveness thie incentive program, reviseup or down and estimate
based on its cost, whether it is effectifiog addressing the need for certified GAT
teachers.

The Mendoza Plaintiffs notéhat one of the main reasons given for not send
gualified students to Self-contained GATRograms is transportation. (MendoZ
Response (Doc. 210a) 30 (Revised ALE USP RAGPoc. 2092-1) ab2) (describing
2017 meeting between GATE and Transpiion departments to discuss increasi

alternative routes to reduce travel time, withsuccess, due to budget constraints). T

¥ The Mendoza Plaintiffs question whet the District complied with the
recommendation in the ALE Action Plan toeate an ALE Policy Manual. The
S_[pe_mal Master replies that it was creaisgyosted and will bdistributed. (Reply
é:hlrd) (Doc. 2115) at 13.) A copy ha®t been ﬁrov!ded_to the Court, but the
ourt assumes it will have to be amendeddtisfy the directives of this Order.
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Mendoza Plaintiffs are correct that there isewvalence this budgéssue was resolved in
2017-18. According to the Revised ALE BRAC, representatives of the TUSD GAT
and Transportation departmentset to discuss increasindteanative routes to reducs
travel time to GATE sites bufbJudget constraints preverdesignificant transportation
changes.’ld.

To the extent the transportation issueais asserted by the Special Master, ain

at the availability of certified teachers to teguarticular high school courses, especially

Algebra 1, the Court finds nabjection from the Plaintiffs,rad the Court has none, to th
District’s strategy of bussinguiddle school students to the nearest high school to t
courses for dual (MS-HS) cred{Reply (Third) (Doc 2115) at 4.) The District reports |
provides transportation fof"grade students in K-8 schoatstake Algebra 1 as follows:
Pueblo Gardens (RGp Utterback Middle School (RCDietz and Roberts-Naylor to
Palo Verde High School (INT and McCorkle (RC), Ros@gRC) and Hollinger (RC) to
Pueblo High School (RC). “There are approately 40-50 participating students in S)
2016-2017.” (Reply (fird) (Doc. 2015) aB.) In the ALE PolicyManual, the District

shall determine whether this is a practiealktrategy for providing the Dual Credit

program, especially Algebra 1, to African-gnican and Latino, inading ELL, students.
With robust marketing, will ansportation costs constrain tisisategy? Is there an ELL
component available? What the requisite annual cost required to implement t
strategy?

To prove budgetary constraints, thigstrict must demonstrate there is n
practicable means to address budgetary issugsding transportadn, in SY 2018-19 or
going forward. (Mendoza Rpsnse (Doc. 2101) at 30-31The ALE Policy Manual shall
account for budgetary constrantincluding staffing and traportation, as a factor in
determining the practicability @dopting a strategy as a policy.

The Mendoza Plaintiffs raise severahltenges involving the expansion of GAT
programs. Specifically, the Mdnza Plaintiffs question wheththe District has explored

the possibility of expandingxisting Self-contained GATRrograms and/oadding Self-
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contained GATE programs onetleast side of Tucson. & Supplement Action Plan
(Doc. 1788) at 20.) The Mendoza Plaintiffs gtien whether the District has studied th
possibility of implementing kinergarten Push-In Itinerar@ervices to expand GATE
services to provide all kindergarten studewith thirty minute weekly lessons from
gifted endorsed teacher stressing criticatkimng, creative thinking, and problem-solvin
skills. Has the District studied the possibildy implementing prirary Push-In Itinerant
Services to provide services to all studantdirst grade except those in self-containg
GATE with a forty-five minute weekly lesa from a gifted endorsed teacher who
stressing critical thinking, creative thimkj, and problem-soing skills? (ALE Action
Plan (Doc. 1645-2) at 26.)

In 2013, there were five elementaé®glf-contained GATE programs. (ALE Actior
Plan (Doc. 1645-2) at 17.) Nowhere are seven, with tlaeldition of White Elementary
School (RC) and Roberts-Naylor K-8. (Read ALE USP RAC) (Doc. 2092-1) at 17
19.) There were, and there are now, thregdhei school Self-contaed GATE programs,
with only one being located ia Racially Concentrated scho#listor (RC), which is the
Dual Language ALE and, thefore, not available to non-Spanish speaking stude
(ALE Action Plan (Doc. 1645-2at 17; (Revised ALE USRAC) (Doc. 2092-1) at 20.)
In 2013, like now, the District offered tltial language Self-caaned GATE programs
at Hollinger K-8 School (RC) and Pistor didile School (RC). (ALE Action Plan (Doc
1645-2) at 17; (Revised ALESP RAC) (Doc. 2092-1) at 86As it does now, it offered
ltinerant Pull-out GATE programs irll @&lementary and K-8 schools fof! through %'
grades. (ALE Action Plan (Dod645-2) at 17; (Bvised ALE USP RAC) (Doc. 2092-1
at 17-19).

In 2016-17, the District re-establishadSelf-contained GATE program at Tully
Elementary School (INT) aan Open GATE prograth and added a Self-containe
GATE program at Wheeler Elementaryh®ol (INT). The District added Pre-GATH

3% The Court understands the Tully (INPyogram to be a modified Self-
contained Open GATE program, maamithat the Self-contained GATE program
at Tully in grades 1-3 is open to alidents in these grades without testing.
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kindergarten, and 1st through 3rd gradé-8entained GATE progmas at both schools.
(2016-17 SMAR, Ex. 5: V-A (bc. 2096-5) at 19.) Itddled a pre-GATE kindergarter
and a Self-contained'®grade GATE class at Roberts-Naylor R2§Reply (Doc. 2115)
at 10 (citing 2116-17 DAR)). Roberts Nayl#8 is centrallylocated and Wheeler
Elementary School (INT) is on the east si(leeply (Doc. 2115) &.) The District has
more recently expanded one class at Linewe&tementary SchodINT), but due “to
student or classroom capacity no otherf-sehtained site could expand or was
necessary to expand service$d. at 10 (quoting TUSD Respse to Request for
Information (RFI)).

The District reports that as a resulttioése 2016-17 addition$,was able to offer

placement through a lottergystem to students waitdesl for Self-contained GATE

programs.ld. at 10. Prior to the Lineweaver (INBddition, students on wait-lists for

Self-contained GATE at Kellond (INT) and Lweaver (INT) were flered placement at
the newly added Roberts-Naylor or WieegINT) Self-contained GATE programisl. at
8. It seems disingenuous to report that éhisrno need for further expansion of Se
contained GATE programs when stateare wait-listed for the program.

In SY 2015-16, for the firsime, the District offeredvhole-class itinerant GATE
services for kindergarten andrmpary grades at targeted sca®with high populations of
underrepresented students: Holladay (INTarrillo, White, Hollinger (RC), Pueblo
Gardens (RC), and Grijalved. at 14 (citing 2015-16 DAR). I8Y 2016-17, the District
expanded the whole-class itinet GATE program for kindergen and primary grades
at targeted schools, as follows: Robedaylor and Maldonado (RC), Mission Viey
(RC), and Wheeler (INT) elementary sokg). (2016-17 DAR (2057-1) at 179ut see
(Reply (Doc. 2115) at 14-15 (citing 201%- DAR, 2016-17 DR)) (reporting itinerant

teachers as providing such whole-clastrurction at most elementary sites).

* The Pre-GATE kindergagh piIQt_ﬁ)rog_ram at Robs-Naylor K-8 School
resulted in 14 kindergarten students, g eight Latino students, attending ar
successfully comgletln% it and being promotedhe Self-Contained GATE program 4
Roberts-Naylor. (2016-17 DAR (2057-1) at 178.)
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An itinerant GATE teacher, assigned @oschool, provides weekly 45-minut

(4

critical thinking and reasoninfpssons using gifted strategi in the regular education

kindergarten classroom to all the children, with the purpose being twofold: 1) to provide

early exposure to gifted instructional stragsgand 2) to potentially increase the numher
of students tested for GATHI.

In SY 2015-16, “push in (whole gradegs$®ns were provided in kindergarten and
first grade classrooms at their assignedosthas schedules permitted. The number|of
lessons each classroom received increaseslY 2016-17 and as schedules permit the
number will increase in SY 20167 and as schedules permit the number will increase in
SY 2017-18 ...." (Rdp (Doc. 2115) at 14 (citing TUSD Response to RFI)).

In 2016-17, the District reports ptementing an ELL Wble Grade Push-In
program at Mission View Elementary Scho@C), as a pilot program to increase
participation of ELL studentsn GATE programs, becauseighschool has a large ELL
population. Mission View was also assigned a GATE itinei@ather to provide weekly
45-minute critical-thinking and reasoning lessarssng gifted strategies in all regular
education classrooms at Mission View (R016-17 DAR (2057-1) at 178-179.)

As part of the Mission View ElememyaSchool pilot, te GATE department
developed and implemented a classroom ofasie@n rubric, Differentiated Observation
Classroom Screener, (DOC348r observational screenets use to identify studentg
who might benefit from receing additional GATE servies in a Pull-out or Self-
contained GATE program. The goal was towvelep an observatioh&cale to identify
underrepresented students who qualify fdtedi services. The GRE DOCS identified
eight additional Latino students, including fdtitL students, and the department invited
them to participate in the ATE Pull-out program at Mission View (RC). These students
will be monitored throughout their parti@pon in the GATE pygram. (2016-17 DAR
(Doc. 2057-1) at 178-79.) The Mendoza Ridis ask whether this pilot might bg
expanded to other schools. The answeisgimedly yes because the District also plans
for a dual language pre-GATE kindergari&nHollinger K-8 School (RC) in 2017-18
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with testing already identifying9 students, including foukfrican-American students
and 35 Latino students. All four African-Amean students and 27 Latino students we
offered placement for SY 2017-1@016-17 DAR (2057-1) at 1785.

Accordingly, the record reflects that sin2013, the District has increased accg
to GATE programs by adding Self-contaif@ATE programs at taw new schools, White
Elementary School and Roberts-Naylor Ka8d re-instating the Tully (INT) program a
an Open Self-contained GATE. The Districkhmade expansions to the Self-Contain
GATE programs at Robertdaylor K-8, and Wheeler (INT), Tully (INT), and
Lineweaver elementary schools (INT). Thieneased access has enabled the Distric
accommodate ALE eligible students who wereviously on waiting lists. The District
added a dual language Pre-GATE kindergagerollinger K-8 (RC) in 2017-18. Thsg
Court does not know the exteoit remaining wait-lists, iainy, for Self-contained GATE
programs, including the dual langyeaSelf-contained GATE programs.

The District reports recently addirfgvhole-class itinerant GATE services §
Roberts-Naylor, Hollinger KC)], Maldonado [(RC)], Mission View [(RC)], ano
Wheeler elementary schools [(INT)] and thit ELL Whole GraddPush-In program at
Mission View [(RC)] ElementarySchool.” The Court assumes there is a distincti
between whether the GATE experience is reffieto one whole class or the whole gra
at the school. The Court does not know, dsgumes, these itinerant GATE services &
in addition to the Pull-out GRE programs which already isted at “all the elementary
schools.” As noted, these programs werereflé¢'as schedules permitted,” which afforg

no basis for the Court to rew the availability of this mgram beyond knowing of its

% |t appears DOCS is theurrent multiple measure fatetermining GAE eligibility
being considered by the Disdti The District has implemerdtes pilots and subsequentl
rejected as ineffective tHellowing: the Discovery Intedictual Strengthand Capabilities

lile Observing Varied EthniResponses (Discover Pilot)dithe Naglieri Non-Verbal
Abilities Test (NNAT Pilot). (I%p_IP/ (Doc. 2115) ab-8.) The ALE Actim Plan required
the District to undertake thespilot studies. It is time for the District to determin
whether or not to usgnd if so to |dent_|fy,_mqltlpI@h?lblIlty measures, including the
use of nontraditional student qualifyingriteria and/or non-cognitive measures,
addition to verbal ashnon-verbal cognitie assessments.
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existence. The record does metiect the significance of ‘avhole grade” versus “whole-

class” program and sometimes refers tesHRmm GATE programs. ThCourt assumes the

whole-class itinerant GATE services are iotfne Push-in GATE pigrams being taught
by itinerant GATE teachers, who are tkeachers responsible for Pull-out GAT
instruction. “As schedules peitted and will permit in the fute” offers little insight into
the extent of actual increased sees provided by these programs.

The District did not expanithe Cluster GATE programs fiel. Instead, the District
has reduced the 12 Cluster GATE programs ne,nwvith 8 at its elementary schools ar
with its two K-8 Cluster GATEschools cut to one. (ALE Aion Plan (Doc. 1645-2) at
18),compare(Revised ALE USP RAQ2092-1) at 17-19.)

The nine Cluster GATE programs, likke Tully Open GATE program and thg
five “whole-class/grade itinant Push-in GATE servicegre GATE programs that
expand access by allowg participation without anyeligibility limitation. Of these
approximately 15 expanded access programs, about seven are located in R
Concentrated schools. There are 23 Racfatipcentrated elementary schools, includiy
K-8 schools. The Court notes that schools Ragially Concentrated by Latino studer
populations, not African-American studentsefdis no evidence that targeting Racial

Concentrated schools is an effective statéor targeting African-American studentg

and the Court notes that African-Americstudents are extremely underrepresented i

ALEs, with almost all ALE programs rdthgged under the 15% Rule for African
American students.
AACs and Resource GATE: Middfchools, K-8 (grades 6-8)

In 2013, when té District prepared the ALEction Plan, it recommended that

Resource GATE programs be at every middlé KR8 schools in grags 6-8, and high
schools. (ALE Action Plan (Doc. 1645-2) 26.) Resource GATE programs are at i
middle schools, except for Magee Middleh8ol, (Revised ALE USP RAC) (Doc. 2092
1) at 20), but only about hajéeven out of fifteen) of the B-schools, grades 6-8, hav
Resource GATE programil. at 19-20,see also(Mendoza Objection (First) to R&R,
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Addendum (Doc. 2069-1) at 3 (citing (ALE #an Plan (Doc. 165-2) (recommending

an enrichment (resource) GATE class aergvmiddle, especially K-8 schools)).

Resource GATE programs ardfesed at all the high schools, except Catalina Hi
School (INT).Id. at 20,but see(2016-17 SMAR (Doc. 2096) &6) (reporting District
intends to expand to all high schea Resource GATE elective experience).

The Mendoza Plaintiffs assdhtat the District is not providing Resource GATE
every middle and K-8 school as recommehde the ALE Action Plan. The District
reports that in 2015-1@, “assisted Safford Middfé School [(RC)] to establish a GATE
resource class with current staff.” (Regpoc. 2115) at 15 (citing 2015-16 DAR)). Th
Court notes however that the 2016-17 Redi ALE USP RAC reflects there is n
Resource GATE offered at Saitb (RC). The District reports that it provides a c

teaching Resource GATE at Roskruge BilingkieB Magnet School and at McCorkle Kt

8 (RC).Id. at 15. As for the other K-8 schoolsgtistrict “provided pull-out services
once a week with instruction by an srant GATE teacher,as follows: Morgan
Maxwell (RC), Pueblo Garden(RC), Borman, Rose (RQ)jetz, Drachman (INT), and
Lawrenceld. at 15-16 (citing 2015-16 DAR, 2016-DAR). In response to the Mendoz
Plaintiffs’ challenge, the Disttt replies that in 2018-19'several smaller K-8s will

At

D

transition to resource rather than pull-out based on the availability of GATE-certjifiec

teachers and school schedulinggd” Subsequently, the Court e@® not know how many
K-8 schools will be withouResource GATE programs and &ther the “one 90 minute
class” per week “pull-out” GATE format, asderstood by this Court in the context g
GATE services for grades 1-5, comparesatoeffective Resoue GATE program, for
middle school, and ninth anenth grade, students.

In 2013, when the Distt prepared the ALE Plant recommended increasing
AACs offered at middle schools with few no AACs, especially at K-8 schools grade
6-8, with Algebra 1 beingdaled at all middle schools falual high school credit, ang

eliminating entrance requirements for angHAP and AP classes in middle schools

37 safford (RC) is a K-8 School.
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high schools. (ALE Action Plan (Doc.645-2) at 14, 20, 289.) The District
recommended increasing the number of Adfterings by opening all AAC classes ft
any interested student at both the méddind high schools, equalizing access
technology® at middle and high schools, incs#®y the number of teachers highly
gualified to teach math by @viding incentives and redtment, offering Advanced
classes in language arts and math in @ldiades, providing Algebra 1 for all qualifie
8" graders, expanding the number of AP casiigeits high schools level by focusing o
those that are high-interest to AfricAmerican and Latincstudents, including ELL
students.

Until challenged by the Mendoza Plaifgj neither the District nor the Specis

Master reported on the status of the aboxategies planned thrgears ago to increase

access to AACs at middle schools for A&n-American and ltao, including ELL,
students. As noted above, only about fivetlof fifteen K-8 schoolsgrades 6-8, have
what the Court considers robust AAC prograi@x of the K-8 schools only have on
AAC program. Of the fifteen K-8 schools,agies 6-8, only nine offer Dual Credit (MS

HS) courses, with four of these same schaiso having the Pre-AP Advanced AAC.

(ALE Action Plan (Doc 1645-2) at 28.)

The Special Master recommends that yweiddle school should have at least tw

pre-AP courses, Honors and Advanced, witieast one being available in SY 2018-19.

(2016-17 SMAR (Doc. 2096) at 39). Accordito the middle school evidence reportg
by the District, all middle schools, exdepodge Middle Schoo(INT), offer the two
programs; Dodge Middle SchodINT) only offers the Re-AP Advanced program.
(Revised ALE USP RAC|Doc. 2092-1) at 19-20hut seg2016-17 SMAR (Doc. 2096)
at 36) (reporting that four schools with middjrades do not offeiteer of the two pre-
AP options). The Special Master's recoemdation may be refeng to the middle-

school grades at the K-8 schools, whicHyooffer both programs at four out of 11

% The parties and the Special Mastersent their concerns regarding equal
access to technology under USEX8The Court does the same.
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schools (Revised ALE USP RA@)oc. 2092-1) at 20.) Theddrt notes that the value o
this access is limited unless the District easuthat these Pre-AP courses effective
function as pipelines for ABrograms, including UHS.

Both Plaintiffs and the Special Master note problems with Pre-AP co
effectiveness. The Special Master asséntye is no evidence that existing Pre-A
classes serve as a pipelitee enrollment and successful completion of AP and ot
rigorous high school classes antlether and to what extent the Pre-AP classes nee
be redesigned to accomplish this stated goathAd=isher Plaintiffs articulately explain
it is not enough to just incremshe number of Pre-AP courséBor this to be effective,
the criteria and curriculum for éise classes need to begakd with the College Board,’
and 8th grade and earlier grade standards musidreed to ensure successful transitio
from Pre-AP courses to APourses. (Mendoza Responf2oc. 2100) at 4-5.) Both
Plaintiffs ask the District to redesignee courses and/or offer additional stude
support, inclusive but not limited to tutorintp ensure students successfully transiti
from Pre-AP to AP programs. €iMendoza Plaintiffs ask tH&istrict to compare the AP
success rate for students taking Pre-AP cowseslis those transitioning to AP courss
from Self-contained GATE programs. @ddoza Response ¢D. 2101) at 33)
(identifying Magee Middle School as offerifge-AP programs for coparison with Vail
Middle School (INT) offeringSelf-contained GATE)Given the critical need for Pre-AR
courses to be effective pipelines to AP s&%; including the ARurriculum offered at
UHS, the Court grants the Plaintiffs’ request.

The Special Master recommenttisit the District increse participation of middle

grade students in ALEand ensure that all students hageess to at least one dual credi

(MS-HS) course. (2016-17 SMAR (Doc. 209)38) (complaining that MS-HS is only
offered in six middle schoobnd four of them only offesne such course; recommendin
all middle schools have at least one). A year ago, this Court adopted this recommer
and ordered the District to make the Dakdit program univerig available in all

middle schools. (Order (Do2084) at 18); (2016-17 SMARO096) at 39.) The Court will
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not re-order that which it has already ordet@dbe done. The Coufinds no fault with
the District’s strategy of offering the Du@redit (MS-HS) program via transportation t
District high schools for classes, especidtly courses like the Algebra 1 course whig
the ALE Action Plan recommendemoviding for all qualified 8 graders. The District
shall show good causehy a Dual Credit program (MBS) is not offered at: Borman
Dietz, Lawrence 3-8, McCorkle (RC), Morganaxwell (RC), RosgRC), and Secrist.
(Revised ALR USP RAC (bc. 2092-1) at 19-20.)

The District has nine high schoolsjth only six having Dual Credit (HS-CC
courses. (Revised ALE USRAC) (Doc. 2092-1) at 20All have AP Honors courses
but only seven have ARdvanced coursedd. The Special Master reports that th
District only offers 22 Dual Credit (HS-CC) axses, with 12 of them being offered @

Santa Rita. He recommends expansion of pnegram, with priority being placed o

h

e
At

schools servicing the largest populationstofdents eligible for free and reduced meals.

The District agrees to so proceé2016-17 SMAR (Doc. 2096) at 44.)

In 2013, the ALE Plan recommended exghag AP courses at the high scho
level, “focusing on AP courses of high-irgst to African-American and Latino student
including ELL students. Initigy, all high schools will offer Spanish Lang & Culture
World History, English Language (first course), and Biology. Subsequently, all
schools will also offer Spanish Literature, English Literature (second cou
Psychology, Human Geography, U.S. Higtand Studio Art.” (ALE Action Plan (Doc.
1645-2) at 29.) Neither the District nor tlspecial Master provides the status of tl
expansion plan described@fe in the ALE Action Planput the Mendoza Plaintiffs
complain that there are nGulturally Relevant Curriculm (CRC) AP courses. This
subject is discussed in greater detail for UW8ere almost all core courses are AP. T
Court’s discussion there glhapply equally here.

The Special Master describes the magsue confronting the District as being th
disparity in the proportion oAfrican-American and Latinstudents enrolled in ALEs

between high schools. So for example, Puétilgh (RC), with 90% African-American
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and Latino students, and dson High (RC), with 78% minority students, haye
approximately 15% of their mority students enrolled in dtast one AP course. He
compares this to SahuarodgHfi and Sabino High, where minority students make up less
than 50% of the student pdptions, but where 57% and %) respectively, of their
minority students are enrolled in one or mé#e courses. (2016-17 SMAR (Doc. 2096)
at 41.) He describes African-American andiha students’ enrollmerin AP classes as
“particularly low” at Tucson High (RC), wherit has declined eacbf the last three
years. He also describes enroliment as “etxapglly low” at Catalina High (INT), where
there are 741 students withlprsix AP classes availablie 2016-17 and 2017-18. He
compares Sabino High, wit®6 more students, which hiagsce as many AP courses and
five times as many sections. @17 SMAR (Doc. 2096) at 42-43.)

The Special Master believes the greateailability of courses at Sabino may be
why enrollment of African-American andatino students there exceeds enrollment|at
Catalina (INT). He recognizes that Qata (INT) also has more ELL studerifswhich
affects both demand and opportunity with resp@@P courses, buhat does not explain
the disparity, “which at Caliaa [(INT)] is unbelievable- wh average class sizes being
less than 10 in 2016-17" afidot a single AA or Latino at Catalina [(INT)] passed an AP
exam.” (2016-17 SMAR (DBc. 2096) at 42-43.)

The Special Master recommends that@igrict identify thereasons for low AP
enroliment at CatalindNT) and reasons why AP enrolémt at Tucson High (RC) is or
a steady decline and develop strategiesdtiress these problems. (2016-17 SMAR (Doc.
2096) at 43.)

This is not the first time the Court hasen these examples of gross disparities.

The Special Master includedettm, almost verbatim, in his R&R on the District's AL
Plan, filed with the Court oAugust 3, 2017. (R&R ALE (Da041) at 17, 19-20.) Ther

to address this issue, he recommended, laigta priority, the District should establish

% See(District Response (Doc. 2199) (iutéfying high ELL population as
one reason why Catalina Afarticipation is low).
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school cultures with “an ethos of achievement” or as the Court ordered, “the Di
should focus on developing school-widdtares where academic excellence is valu
and celebrated.” (Order (Doc. 2084) at 18.) THenrecommended thdt]he situation at
Catalina [(INT)] demanded immediate attentio(R&R ALE (Doc. 2041) at 25.) He
noted that “Tucson High [(RC)], Rincon [(IN]T Pueblo [(RC)], and Palo Verde (INT
also stand out as schoolgmiow AP participation.ld. He recommended, “[t]he District
should develop plans to enhanceadiment in the five schools.'d.

On October 24, 2017, the Court adabtee Special Master's recommendatiot
made then and ordered the District itomediately address the access problems
Catalina (INT), Santa Rita, and Cholla (RAiyh schools. (Orde(Doc. 2084) at 18.)
Then, Catalina (INT) had six ABourses, Santa Rita had paad Cholla (RC) had one
but it had the IB programd. at 13. The record reflects notian by the District to either
add AP courses or to develop ethos dfi@eement at CatalinNT) and Tucson High
(RC). The access disparities between high ssha@specially the conditions at Catalin
High (INT) remain the same, and Tucson H{§C) continues to slide downward. Ther
is no mention of Rincon (INT), Pueblo (R@nd Palo Verde (INT) high schools and
reason to assume any changed circumstances theemains for the District to develoj
plans to enhance enroliment at five higthools: Catalina (INT), Tucson High (RC
Rincon (INT), Pueblo (R¥; and Palo Verde (INT).

From the 2016-17 SMAR, it appears thia¢ Special Master now accepts Sar
Rita’s lack of an AP program in favor af Dual Credit (HS-CC) program and Cholla
(RC) lack of an AP program in favor ofeliB program. The Court accepts the latter 4
not the former change in the Special Master’s position.

As noted by the Special Master lg®tar in his R&R reviewing the ALE Plan
there is a “virtual absence &P classes at Santa RitdR&R ALE (Doc. 2041) at 18),
with only one studio art classfefed and having a very low timent, . . . but in 2015-
16, it offered nine AP classedd. at 19. Now, Santa Rita offers 12 Dual Credit cours
(2016-17 SMAR (Doc. 2096) at 44.) Dualedit courses guarantee credit at Arizof
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colleges and universities incluj community colleges, with almost all students w
take dual credit courses reced/passing grades in comparnsto students taking AP ol
IB classes who must pass a mdgorous examination in ord¢o receive college credit.
Many TUSD students startdl postsecondary education @mmunity colleges. “The
downside of these courses is that when sttgd@ho have taken them seek admission &
college or university outside @he state of Arizona, theyay be at a disadvantage g
compared to students who talied succeed in traditional A#? IB courses;” therefore,
Santa Rita students and familiskould be advised, accordinglid. The Court has
already issued this directive: “the Distrishould ensure that parents understand

difference between AP and dual-credit coursspgecially the limited value of dual cred
courses outside Arizona.” (Order (Doc. 2Dp& 18.) This advice does not remedy tf
lack of access to AP courses for studeattending Santait® High School.

The Special Master reports that 9th anthiffade students at Cholla High Scho
(RC) have the opportunity to participate time 1B program. There is every reason
believe that the IB program, vi# it's per student costs ardatvely high, is a successfu
initiative. Large proportions of Cholla (RCluslents take at least one IB course, take
IB exam for that course arnmhss the exam at a level thatl earn them college credit.
(2016-17 SMAR (Doc. 2096) at 43.)

The IB experience has two strands: 1)@aiha program and 2) the opportunity t
take IB courses that can result in college ityesiimilar to college adit that is received
for AP courses. The diploma program is eriely rigorous and only a small number (
students choose it, but over half of the 9td &@Ath grade students at Cholla High Schg
(RC) take an IB course. “It is generally thybil that IB is moreigorous than AP. There
Is, however, a relatively high rate ofce@ss among Cholla [(RC)] students which m
be, in part, because studemrt® tutored by IB course tdars. This model might be
explored for AP tutoring.” (206-17 SMAR (Doc. 2096) at 44.)

Over the last three years, the percgataf White and Latino students taking th

IB courses increased by three percent; pleecentage of Africahmerican students
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increased by seven perceld. at 43. Of students who todn IB course, 85% of 12th
grade students also took an IB exath Of those who took the IB exam, 54% of studer
earned a score of four or higher while 84%nedra grade of three or higher and qualifig
for college credit at nsi four-year collegedd. According to the Special Master: “This i
remarkable; during the sprirp17, 41% of non-UHS studergarned a qualifying score
of three or better (which is compalalbo the score 3 on the IB examid’ at 43-44.

In short, the IB program is very susséul, with the downsel being that Cholla
High School (RC) only offers AP courses four subjects not coved by IB courses.
(R&R ALE (Doc. 2041) at 18 However, students who take IB classes and receiy
passing grade have at least as good a chain@zeiving college credit as students wk
take an AP clasdd. at 20. There may be a further $liglisadvantage to the IB prograr
because, generally, there is a greater rangsootent in AP courses than exists in |
coursesld. at 20. The Special Master recommeragarding unitary status for the IH
program. The Court agrees that further giali oversite of this successful program
unnecessary.

The Mendoza Plaintiffs agree, but “bekethe District shoal be directed to
further explore how effective marketinghdh public education of the successful |
program at Cholla (RC) might lead toegter enrollment of White students and
decrease in its level of racial concentration.” (Mendoza Response (Doc. 2101) at 36
Court agrees, and so directs the Districtddétermined to be a @cticable strategy for
increasing integration, the District shall include it in the ALE miowns Outreach and
Recruitment Addendum. Given the Districegong commitment to the IB Program, th
Court’s retention of jurisdicon over the Outreach and Reitment provisions of the
USP is sufficient to see this task through.

The Court recognizes that it is undigitthat the District has increased A
programs. It “received national recognition tbe increase in the number of AP cours
offered and students tested in 2013-l £2015-16, with the number of individug

African-American and Latino students who dlad in AP classestabilizing at about
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1700 students.” (2016-17 SMA®oc. 2096) at 40.) “Howeveall of the increases in the
number of classes offered aecounted for by increasestimo high schools: UHS and
Sahauro High School. In otheschools, the aggregate number of courses actually
declined.” (R&R ALE (Doc. 2041) at 17YHS is a unique circustance, but Sahaurg
High School offers the District a succagdgbrototype AP program for developing ALE
policies.

The District is not free to ignore an Ord# the Court, and nat show good cause
and seek leave for non-compliance. The Distred presented no such requests, but also

has presented no evidence of compliance Thurt reaffirms its prior directives. Thg

3%

District shall show good cause why it hdslayed addressing the access problemg at
Catalina (INT), Santa Rita, and Cholla (RRigh schools. The District shall identify
reasons why these schools halisproportionately low p#cipation in AP courses and
why Tucson High School (RC) particigan numbers continueto decline, and
immediately develop strategg, including but not limited to adding AP programs and
programs to create school-wide ethosashdemic excellencegnd implement these
strategies at Catalina (INT), Santa Rifaicson High School (RC), Rincon (INT), and
Pueblo (RC) high schools.
University High School (UHS)

“University High School is considered @mf the best higlschools in America.
Admission to UHS is based primarily on perhance on admission test (the CogAT) and
grade point average above 3.0. It is als@@gnthe most racially and ethnically diverge
‘exam schools,” especially if diversity imeasured by the relative ratios of African
American, Latino and White. 1B017-18, the racial conosition of the UHS student body
of 1122 students was: White-46%; Afan American-3.4%; Latino-35%; Native
American-.20%; Asian Pacific Islander-10%ultiracial 6%.” (2016-17 SMAR (Doc.
2096) at 45.) “Another indication of diversiig,the fact that 56%f UHS enroliment in
2016-17 were eligible fofree and reduced mealdd. UHS is not, however, an

Integrated high school, pursuant to the USP.

-80 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

In comparison to UHS, PaMerde High School (INT)which has almost the sam¢
number of students, 1139, has an AP emretit of: White-23%; African American-19%
and Latino-48%. AP enroliment at RincongHi School (INT), with a total of 1054
students, has an AP enromt of: White-20%; African Ararican-14%, and Latino-59%

\D

Both Palo Verde (INT) and Rcon (INT) high schools are Integrated schools. (Mendoza
Response, Ex. 1 (Do2101-1) at 4.)
Early on, in 2013-14, the Court ordered:

a change in admission criteria to allstudents who felllghtly below the

50 point admission bar based on the tesl grade poindverage to write
short answer essays to demonsttatgr qualifications. Between 2013-14
and 2016-17, Latino enrollment &HS increased by 18% and African
American enroliment by 20%.” Abf the gains for African American
students gthat resulted in a total enrollment of 37 students in all grades),
occurred for African Amedans in 2014-15. The mber of Latino students

has grown each year over the lasurf years, with the biggest annual
growth having occured in 2016-17.

(2016-17 SMAR (Doc. 2096at 45.) “These increasds the number of African
American and Latino studentecurred while the total enhment in UHS increased sg
the actual percentage of increase attributabléhe change as ogared to increased
enrollment was .5% for African-American studie and 3.8% for Latino students. (The
proportion of white students BAHS declined slightly).”ld. at 45.

Most core academic courses at UHS AlRecourses, with UB enrolling 8.1% of
TUSD’s high school sidents and accounting for 25% alf the District’s high school
students enrolled in AP classes in 2017{ti8.at 40. UHS students’ AP scores are as
follows: 94% of White students score 3 ligher on AP tests, and 85% of Africap
American-students and 87% of Latino studesttsre 3 or higher. The Mendoza Plaintifts
complain that there are no CRC AP courses at UHS, which is the strategy desighed
address this type of achievement gap.

According to the Sgrial Master, “UHS providesonsiderable academic suppoyt
for all students who need it; a small percgetaf students of all races withdraw fror
UHS for academic reasons.” (2016-17 SMAR096) at 46.) “In general, African

>
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American and Latino students are successful at UHS'® The Special Master reports

that attrition rates for African Americanustents went from 7% in 2013-14 to 3% i
2017-18. The attrition rates for Latino stutkeincreased from 4% to 7%. He reported
4% retention rate for White students, whitle Court assumes iselretention rate for
2017-18. Like other ALEsThe graduation rates for bo#frican-American and Latino
students at UHS are greater than the graduattes for high school students distric
wide. (2016-17 SMAR (2096) at 46.)

The Special Master recommns that the District inquire into “why the attritiof

rate for Latino students is twice the withn rate for [W]hite and African American

students.” (2016-17 SMAR (Doc. 2096) at 4Bhe Mendoza Plaintiffs ask that TUSD be

required to develop and implement an actiangb increase Latino retention. (Mendoz

Response (Doc. 2101) 37.) Given the findings below,&Court agrees that the Distric
must inquire into why the attrition rate fortir@o students is twice #t of other students,
develop, and implement strategies to decredisgion and increaseetention for Latino
students, if practicable.

Accordingto the Special Master, & significant numbeof UHS students had nof
enrolled in the TUSD schodlefore enrolling in UHS or lie in communities outside thg

boundaries of TUSD. However, this does affect the admission of African Americatr

or Latino students who have attended TU&IDools because all students who meet |

admission requirements are accepted.” (2006MAR (Doc. 2096) at 46) (emphasi
added). According to the SpakMaster, “[tlhe Districthas reviewed and revised th
process and procedures udedselect students for admissi to UHS to ensure that
multiple measures for admission are usad that all studenthave an equitable
opportunity to enroll aUniversity High School using alhe criteria and input as directe
by the Unitary Status Planfd.

*© The Special Master has recommended the District might use the very
successful IB tutoring progma where tutoring is providely IB course teachers,
as a prototype to follow for the District. The Court assumes UHS has a similar
tutoring program.
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As described by the District, in 2014-I6adjusted the distribution of admissio

points by increasing the number of points agged with qualifying test scores, reducing

the value of the GPA so that fewer studenid toaparticipate in the short answer essa
(2016-17 SMAR, Ex. V-C (2096-%t 1.) The District found the short-answer essay to
ineffective.ld. In 2014-15, the District began to pkasut the short-answer essay and
2015-16, it was replaced by “the A(Hnhgage,” a non-cognitive measuremddt, EX.
V-C (2096-9) at 2. The Special Mastecommends that a second essay ariSWwerused
for borderline qualified students, with thdendoza Plaintiffs asking that the essa
answer only be applied tboost UHS in-District enttment. (2016-17 SMAR (Doc.
2096) at 47.)

The District has considered cutoff seareductions but believes that the smj:
number of African-American students this midfanefit would be swallowed up by th
additional number ofWhite studentsid., Ex. V-C (2096-9) at 2.The District also
believes that lowering the GPA requirementir8.0 to 2.9 or 2.8yould likely bring in
students who would struggle with the rigas and advanced UHS curriculum. The Col

notes this assertion is contrary to thestiict's open enrolimenphilosophy adopted for

N
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all other ALE AP courses. Without knavg the number of White students bei

recruited from outside the District, the Court can onlynder whether the number o
White students qualifying under any lowart score could be limited by applying i
preferentially to only boodtHS’s in-District enrollment(2016-17 SMAR (Doc. 2096)
at 47.)

The Fisher Plaintiffs cont@in that in 2017-18, #re were approximately 12
African-American students who passed the adimns test, but missed the GPA score
one-tenth of a percent and were not alldwe enroll while stuents from outside the
District enrolled at UHS. (Fisher Respons®¢D2100) at 5.) The $pial Master replies
that out-of-District studentslo not push out fican-American students because “3
TUSD students who qualify for UHS are afid placement.” (Reply (Second) (Doc. 21

*1 More accurately described as a ratsment of the short-answer essay.
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at 21.) But, the Fisher Plaintiffs desmi UHS and Rincon (INT), where UHS students

also take courses, as beingeoeapacity with UHS out-of-Digct White students so as td
potentially push in-District Rincon studentst @i their school. (Fisher Response (Do
2100) at 5.)

)

O

The Fisher Plaintiffs also complainathTUSD students must take the admissigns

test during their 7 grade year, while out of Distti students take it during theif’ §rade
year so their achievement level is one ysghranced. (Fisher Resgm(Doc. 2100) at 5.)
The Fisher Plaintiffs charge that 3D students must enter UHS in thellt @rade year,

but out of District studentmay enter at any grade levéd. at 6. The Special Mastel

replies that the Fisher Plaifi§ are referring to “a make-updiethat is given in December

for 8" grade students new to TUSD or non-TUSiDdents who did not live in the afea

at the time of ¥ grade testing.” (Reply (SecondPoc. 2111) at 21.) The Cour}

recognizes that the USP 8A/5.b requires the UHS admission test to be given to
students in the™grade, but just as there is no riesion from giving the make-up test tq
8" graders, the District may offer in-Distristudents with a 2.9 GPA a re-take test in t
8" grade or allow them to simply rejaly, if their GPA improves betweer”&and &'
grade. In short, the UPS does not preclugedhany other preferéal considerations for
in-District students, especially if in-Digtt enrollment would increase integration &
UHS.

The Special Master reports on UHS &ggl recruitment of African Americar
students as follows: 1) it reached out tagoés of African-American students wit
before-school coffee events aimed at soliciting their advice regarding strategies to
more African-American studenter UHS; 2) it held an Afgan-American family dinner
attended by 70, 7th and 8th grade TUSD sttgland their parents, with current UH
African-American parents and students amsmg questions, dighing myths, and

encouraging student miment. UHS offers parental gport from an African-American

~ % The Court assumes students livingside the area are students living
outside of the Tucson rtrepolitan areas because astydent may enroll in UHS
without geographic limitatin based on availability.
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UHS alumni parent who also is a UHS stadémber. (Reply (Fir¥t(Doc. 2096) at 46
(citing Ex. V-C (2096-9) at 2.)) There is momilar evidence referneed in the record

regarding targeted redtmnent for Latino students.

—F

The Special Master makes no recomdetions for increasing enrolimen
numbers, but the Mendoza Plaintiffs ask ttiet District be heldaccountable for ALE
Action Plan goals of 7% enrollment forfrican-American students and 38.9% enrollment
for Latino students. UHS enrollment islprB8.4% for African-American students angd
35% for Latino students. (MendoResponse (Doc. 2101) at 37.)

The Mendoza Plaintiffs ask that these golaé attained before unitary status |is
granted. The Court denies this request. Toert rejects the Mendoza Plaintiffs request
to apply ALE enrollment goal® only in-District enrolimet African-American and/or
Latino students recruited from out-side the Distrigdate the same dingity as in-District
African-American and Latino students. Of cent to the Court ishe number of White
students recruited from outside the Districtd drere the record is silent. Given White

student enrollment at UHS idouble in-District normsthe Court suspects that “3

rod

significant number” of the UHS studentsirg enrolled from outside TUSD may bs

1%

White. If true, the Court finds that the Dist should consider the practicability of
implementing in-District preferences for tingore racially diverse in-District studentsg,
who are on the borderline of difging for enroliment at UHS.

The Mendoza Plaintiffs submit that befareitary status should be granted “UHS
should be required to offer CRC courgesd/or work to develop a College Board
approved AP course that fits within thESP definition of CRC.” (Mendoza Response
(Doc. 2101) at 2)put see(2016-2016 SMAR (Doc. 2096at 46 (reporting there ig
currently one CRC AP cours&P World History, listed aseading toward 24 college

()

majors including African Ameécan-Studies and Bhic studies)). As a starting point, th
ALE Policy Manual should accately identify the status &8RC AP course development
and/or implementation at UHS, and incluag@lan for a CRC AP program at UHS as|a

policy matter. They ask that the District determine there are no pipeline issues impedir
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enrollment at UHS. The Distrist assessment regarding théeetiveness of the Pre-AP
program to prepare students for the ABgsam may answer this question in part.

The Special Master focuses his concern on the “number of students whp
eligible for admission to UHgwho] chose not to enrollid. 47. He describes a&izable

pool of potential African American and Latrstudents whose enrollment in UHS would

increase its diversity.ld. at 47 (emphasis added). He recommends that the Digtrict

“[dJocument that all students who do notcapt an enrollmentnvitation have been
contacted for additional reatment purposes as well ae provide rationale for
enrollment refusal.” (2016-13MAR (Doc. 2096) at 48.) Hbelieves “[o]ne reason for
reluctance to do eniolg in UHS may be a concern onetlpart of families, if not the
students themselves, that the rigor & WHS curriculum would be too stressfuly’, at
47, which he refers to as: “a phenenon called ‘stereotype threatd'n.22. He submits
that “providing prospectiveeligible candidates an oppority to experience what
academic work at UHS wolves and to learn that thewill have support of UHS faculty
and fellow students could encage some students to enrold’ at 47. He recommends
that the District “explore the usefulness a summer program for seventh and eighth
grade students who have qualified for askion to UHS that provides them with thie
opportunity to know waht the level of academic demand is in UHIE. at 48.

Noting that the District has not attaindee ALE goals it setor UHS, the Court
grants the Mendoza request tlatlentify whether there am@ny pipeline issues impeding
UHS enrollment, and if so address suchessin the ALE Policy Maual. The Court also
orders the District to impiment a CRC AP course @BHS and a summer program for

seventh and eighth grade students who hguadified for admission to UHS or show

good cause why these stgigs are impracticable for addressing the phenomena of

“stereotype threat.” Likewise, the Court findsat the District must do more than
document why each African-Amesn and Latino studé does not accept an enrollment

invitation. The District shall develop a redial strategy, if practicable, and likewis

11%

develop a remedial strategyrfbatino attrition. The Districshall identify recruitment
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strategies for Latino students similar toose for African-American students, if it ha

determined these strategies are effective. District shall develop in-District enroliment

preferences, if determined to be practicaitategies for promotqintegration at UHS.
Recruitment strategies determinedoe effective to increasmroliment shall be reflectec
in the ALE Policy Manual.

ELL students, Dual Language ALE®t 8 V.C Dual Language Programs

The District reports “unique challergjeto its efforts to increase English
Language Learners (ELL) student partitcipa in ALE programs. First, there are
“Arizona Department of &ucation (ADE) requirements for ELL students,” which “
times [] has meant students are unableddicipate in many AE programs, including
self-contained GATE (all-day program), GATE resource (during elective classes)
several AP or Honors ELA (sic) classefRevised ALE USP RAGDoc. 2092-1) at 81
(citing 2016-17 DAR (2057-1at 219-220)). “Anothefactor is that students classified g
ELL lose that designation onceethachieve English proficiencyltl. So, once an ELL
student advances to ALE piaipation, he or she iso longer an ELL studenid. Despite
all these challenges, the District repottgaat from SY 20123 to 2016-17, ELL
participation increased in three AACs, asduls: 1) Pre-AP Advanced programs (4 {
35), 2) Pre-AP Honors programs (10 to 1E5)d 3) AP programs (6 to 14) studemds.
at 81. ELL student participation in GATjitograms increased from 2013-14 to 2016-
in Self-contained GATE from 4 to 9, decsed in Pull-out GATE from 33 to 23, an(
increased in Resource GATE from 1 to [IB.at 88.

In addition to increasingLL participation in ALESUSP 8§ V.A.3-4, the USP, §
V.C, calls for the District to build @ expand its Dual Language Program. Su
programs “are positive and academicallgorous programs degied to contribute
significantly to the academic achievementatif students who participate in them an
which provide learning experieas comparable to the adw®d learning experiences

described aboveld.
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Under the USP, there are two differeshial language obligations. First, the

District must offer dual langgge ALE programs to increasecess to and participation it
ALEs. Second, the District nstiexpand the Dual Languageograms, which offer dual
language courses in K-12 grades to teastrsework in both $mish and English to
increase the number of academically bilingual students, thereby preparing the
compete in a global economy. (Revis®ide USP RAC (Doc. 2092) at 65), (2016-17
DAR (2057-1) at 195). The Court previously treated the two the same, (Order

1771) at 4 (identifying the Duélanguage Program as ahB), but stands corrected. Thg

two USP requirements are not the same flbubgether, with the dual language ALK

programs providing ALE opparhities to ELL students and sents participating in the
Dual Language programs.
The Court understands the formerle a gifted programrequiring cognitive

testing, taught by certifiedifted teachers for Spanishegking students, assumedly EL

students, students with an Ehistory, or students enrotlen Dual Language programs,

—

M- |

Doc

1%

—

Whereas, the Dual Language programs regiainguage proficiency and the courses are

not taught by certified gifted teache®ee(Mendoza Response (Doc. 2101) at 21, 3
(describing additional effort needed to recteachers from Spaimd/or Puerto Rico and
proposing GYOP to address stame of dual language teachdy focusing on bilingual
paraprofessionals currently workim dual language program).

The USP stopped short of categorizing thual Language pgram as an ALE,
and so does the Court. It finds this distioc is important. There is no evidence befo

the Court that Dual Languagprograms, K-12 grades,athing coursework in both

Spanish and English to increase the nundéeacademically bilingual students, include

critical thinking and reasoninigssons using gifted strategid$ere is no suggestion thg
certified gifted teachers teach them. Thegmgual courses ardesigned to contribute
significantly to the academic achievementatlf students who pacipate in them, but

participation is not limited by cogfive or academic standards.
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Based on the record presented here,Gourt finds that the only dual languag
ALEs are the Self-containd@ATE programs at Hollinger K-8chool (RC), grades 6-8
and Pistor Middle School (RCyvhich served 6&nd 91 students, spectively, in SY

2014-15, and 74 and 83 students, respegtivelSY 2016-17. (Revised ALE USP RAC

(Doc. 2092-1) at 86.) The Court does not know whether the Self-contained G
programs at Hollinger (RC) and PistoRE) enrollment numbersre inclusive or
exclusive of the ELL student participatiommbers reported by the District, abo%ee
(Revised ALE USP RAC (Doc. 2092-1) &8) (referencing ELLs in GATE programs
(Revised ALE USP RAC) (Doc. 2092-hat 81) (referencing ELLs in AACsput see
(Revised ALE USP RAC (Doc2092-1) at 82 (citing 20167 DAR (Doc. 2057-1) at
219-20) (asserting ELL students cannot pgudte in GATE, espeally Self-contained
GATE programs).

Possibly misled by the Court, the Spedster and the parties reviewed all du
language programs as ALEs and failedmake any recommendations or objectio

specific to the dual language ALEs beinffeced in the District. The District shall

include plans and effective strategies, i afor increasing dual language ALEs in the

ALE Policy Manual, including how to offsétie impact of dual laguage ALESs on access$

to ALEs for non-Spanish speaking Afain-American and Latino students.

2. Increase Student Enrollment: Recruitment

First, the USP Outreach and Recrutrh provision requires the District, after

review and revision, thave marketing and recruitmentagégies “to provide information
to African-American and Latino familieand community mendrs throughout the
District about the educational options avaiatd the District.” (8P (Doc. 1713) § IL.E.)
ALE programs are educationaptions. As noted in the caxt of the Magnet Program
the Court retains jurisdictioover this section of th&JSP. Likewise, the USP ALE
Program includes recruitment provisions,S@®) (Doc. 1713) 8§ V.A.2.d), which wer¢
accordingly reflected in the AL Action Plan, (ALE Action PlaiDoc. 1645-2 at 19, 20,

23 (respectively for GATE, AAC, and UH&hd in the ALE Supplement Action Plan.
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In 2013, the District recommended specific recruitment strategies for the vafriou:

ALE programs. For example, the ALE Acti®tan provides a GATE recruitment strateg
of sending a postcard to albsients in TUSD inviting therto take the GATE test. (ALE
Action Plan (Doc. 1645-2) at 19.) For AAGke ALE Action Plarecommended that the
District provide professionalevelopment for designated fteegarding how to identify
AAC students including issues of equity,ltaval relevance, and the value of AAC
programs, (ALE Action Plan (Doc. 1645-2) af)2dnd recommended ep-enrollment in
AACs for middle schools and high schools| &Action Plan (Doc. 1645-2) at 21).

Over the duration of th&SP, the District intended to move towards an oq
access philosophyd. at 21, by providing professiondevelopment to designated sta
regarding identification of students for && and discussing the open access philoso
with AAC teachers to “ensurdhat all teachers support &nd “require” middle and high
schools to promote TUSD’s commitment dpen access for AACs. (ALE Action Pla
(Doc. 1645-2) at 21-22.)

In 2017, in response to the ALE R&Re Mendoza Plaintiffs reviewed the ALE

Action Plan and questioned the status ofaasistrategies contained in the ALE Actign

Plan, including the implementation of the open access policy. They reurge, now
same status question. (Mendozaiese (Doc. 2101) at 35.)

The District reports “it meets with primgals to inform them about the relevar
provisions of the USP and the ALE plans.’ef®y (Third) (Doc. B15) at 12.) It also
appears that the Director of ALE also meets with school counséibr$he Special
Master believes that it is necessary to depenthe District’s assertions that profession
training for AAC teachers is, accordinglyeing conducted at the schools.

The Court does not agree. At a minimuitme Director of ALE shall report the
status of the open enrollment policy at thdividual schools and report the specifics
any eligibility requirements, if any remaiaxcept for content prerequisites. The Col
cannot imagine that there eamo tracking procedures in place in the District f

mandatory training requirements for its teashdhe professional training at issue he
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goes to the heart of overcomibgas and stereotypes by thacs. The District has direcf
responsibility for the professiohdevelopment of its teacherShe Court agrees with the
Mendoza Plaintiffs that the record does redtect whether this professional developme
is being provided to AAC teachers. Morepantantly, the Court asks the District t
report on whether the open enrollment philosophy has been implemented in all n

and high schools or if theremain some of the variousaidtification requirements, suci

as a GPA standard or teacher recommendatibich existed at the inception of the USIP.

If the open access philosophyshaot yet been fully embraced by middle and hi
schools, including principals, counselorsidateachers, the District shall identify al
effective strategy for immediately implemargithis essential USP goal to the greats
extent practicable in these schools.

Prior Orders of this Court have directéa District to implement family peer-to;
peer recruitment strategies aimed to adgslrhe “known unknown” faor that leads to

gualified students and their parentgldeng to participate in ALES(Order (Doc. 2084)

nt
D
nidd
|
»
gh
q

St

at 6-7) (calling for peer-to-peer recruitment and developing school-wide culfures

celebrating academic excellence, and dingc District to address misconception
perpetrated by school counselors and tea}hdtere, the Court has ordered that t
District compare AP enrollment at schotilee Sabino and Sahuaro high schools wi
schools that have declining Afarticipation and develop stegies for turning the latter
around. The ALE Policy Manuahall identify the strategiesdlDistrict finds effective to
comply with these directives.

Not yet addressed is the Mendoza Ritigl argument that the District must
develop programs that focus on creating scliade cultures of exdkence and that this
strategy be “broadened” to expressly inéutie District's on-gmg USP undertakings
relating to the developmenand implementation of nfticultural curriculum and
culturally responsive pedagogy creatingyaesgistic intertwinement between the AL
provisions of § V.A and the general studengagement and suppdgrovisions of the
USP in 8 V.E. (Mendoza Response (21@1)25, n.16). The Got understands the
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Mendoza Plaintiffs to be asking for the apption of this strategy, generally, to improy
student achievement for all minority sttie and for the requisite correspondir]

professional development and training for adistrators and certificated staff regardin

strategies to create this ethos of excekegrsimilar to the training given for the CRC

Program.

First, the Court notes that the Specialsidéa described creating ethos of academ

excellence at individual schools as a recruitiretrategy to redress “stereotype threg

syndrome which causes minority students éclide participation irALEs because they
lack confidence in their owacademic competence. On thbasthand, culturally relevant

pedagogy (CRP), multi-cultural or culturaliglevant curriculum (CRC), are engageme

and support strategies to increase acadesuccess for African-American and Lating

including ELL, students across the board,udahg ALES. To be clear, the Court orderg

the District to develop ethos of acadeneixcellence in the context of a recruitment

strategy for ALEs, not to address the Dudta broader responsibility to develop and

implement engagement and support stia® including CRCs, aimed at improvin
academic achievement, generally, for minority students. The Court rejects the arg
that unitary status in respt to the latter depends oa synergistic creation Oof
environments of excellence.

The Court does acknowledge that tirep ethos of exdkence to increase
participation in ALE prognas will likewise improve stud# achievement, generally
Therefore, these efforts inggect to the ALE programs nesarily satisfy the District’s
more general obligation to develop andplement transformative engagement ai
support strategies that areegigned to change the educational expectations of and
African American and Latino students.” (U$Poc. 1713) § V.E.1.a.) The Court find
that effective strategies for creating envir@mts of excellence timcrease participation
in ALEs shall be deemed effective stggs for improving academic achievement ai
educational outcomes, generally, for all Afm-American and Latb, including ELL,

students.
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The Court’s retention gurisdiction over USP § § Il.and V.A.2.c-d, Outreach
and Recruitment, is for the purpose of read@&sng unitary statuspon the filing by the
District of the 3-Year PIP: CMP and the BLPolicy Manual. The District shall prepar
the Outreach and Recruitnteddendum reflecting efféiwe strategies applicablg
universally to both the Magnet programdathe ALE program, and unique to each. T
3-Year PIP: CMP and ALE Policy Manual $#heefer, accordinglyto the Outreach and
Recruitment Addendum where appropriatéea than duplicating information.

3. Student Support and Engagement

The Court begins by noting the importanaf successful participation in ALH
programs by African-American anHispanic, including ELL, studentsSee e.g In
addition to the clear benefit which comigem advanced academic achievement, t

District reports overall graduation ratebetween ALE Seniors and all Senior

respectively, as follows: Catalina 86%/71%@holla 96%/88%; Palo Verde 84%/7801;
a

Pueblo 92%/87%; Rincon 96%/88%; SabB®ff0/95%; Sahuaro 99%/95%; Santa Ri
97%/82%, and Tucson High 94%/91%. (RedsALE USP RAC (Doc. 2092-1) at 30.
Between African-American BE Seniors and all Seniorghe graduation rate is
respectively, as follows: Catalina 100%/1002olla 100%/94%; Palo Verde 91%/849
Pueblo 100%/80%; Rincon 94%/91%; Sab8690/86%; Sahuaro 100%/94%; Santa R

100%/80%, and Tucson High 84%/86%. Between Hispanic ALE Seniors and all

Seniors, the graduation rate is, respedgpivels follows: Catalina 86%/71%; Chollg
96%/88%; Palo Verde 84%/78%; Puebl?%/87%; Rincon 96%/88%; Sabinq
98%/95%; Sahuaro 99%/95%; Santa RIifd&6/82%, and Tucson High 94%/91kb.

The USP ALE provisionsgenerally couched in terms of access issues, 4
require the ALE Action Plan to include strategies “to support African American
Latino students, including ELL students,saccessfully completqmALEs,” (USP (Doc.
1713) § A.2.c), and “to provide assistarfoe African American and Latino students
including ELL students, to stay and to be successful at UH8&, 8 V.A.5.d.

More broadly, the USP requires the Didtito improve academic achievement af
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educational outcomes to close the achievengap and eliminate racial and ethn

disparities, including access AbEs, using transformative stegyjies that are designed t

change the educational expains of African-Americarand Latino students, improve

student engagement in the academic cuuioy adopt culturallyresponsive teaching
methods, and encourage ancesgthen participation and tess of African-American
and Latino students, and providecessary student supportvéees that allow them to
improve their educational outcomes. (USPoc. 1713) § V.E.)Culturally relevant
teaching methods and curriculum are relevamtthe extent they promote studef
engagement to improve student participation and success in ALEs.

The Mendoza Plaintiffs charge thatettistrict has failed to use the stude
engagement CRC strategy in its AP programi at UHS. The Got agrees. The ALE
Policy Manual shall include strategies foetALE programs to use culturally relevar
curriculum to promote student engagemeniiprove the academic success of Africa
American and Latino students enrolled in Bd. Further discussion of the District’

efforts to improve student engagementha academic curriculum by adopting cultural

responsive teaching methods, such as CRdti-oultural courses, is discussed late

outside the context of the ALE program.
In the context of a recruitment stratet¢jye Court ordered thBistrict to use the

transformative strategy of creating ethof excellence to change the education

expectations of African-Amezan and Latino studé&nto increase enrollment in ALES,

Synergistically, creating ethasf excellence is also aALE engagement and suppol
strategy. The same applies to family engagerseategies for recruitment, like peer-tq
peer efforts to dispel the stereotypeetitr syndrome. There is a porous line betwe

recruitment and support. For example, thestiist pays exam fees for low-incom

students as a support strategyemdSP A.2.d.v., but this suldy also serves to help the

District recruit students who would otherwibe unable to particaie in the program.
The Court nevertheless rejetie Mendoza Plaintiffs’ argumenof synergy to preclude

a partial award of unitary status. As explarearlier in this Orde the interconnectivity
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between the USP programs makes it awkwar@rent unitary status in part, but ng
impossible. The problem is moeedifficulty in structuringreview than an impossibility

to attain unitary status ione program and not in another.

The Special Master reconends that the District assethe effectiveness of the

various engagement and suppstriategies being used anceidify those that are most

effective in order to cull out those that areser not at all effeiste. The Court adopts
this recommendation.

The Court has expressly directed thestfict to comparesuccessful tutoring
programs where course-teacher®or students, whitis the model being used in the I

program and at UHS, with wha being done or not done ather schools. The Specia

Master notes that tutoring is only beipgpvided for AP, IB and UHS programs. (2016

17 SMAR (Doc. 2096) at 37.) Given the Cosirdirective that th District develop a
GYOP for ALE students, the Drstt shall consider the pracability of effective tutoring
for elementary grade ALEs, and in relatiomsho the District's need to develop a
effective pipeline for Rr-AP to AP programsAbove, the Court directed the District tq
compare high schools with high AP enradimi to schools withow enrollment to
determine if different recruitment strategieake a difference. Tthe extent the answel
IS not recruitment, the District shall idegtiéngagement and support strategies aimec

increasing AP participation at Cholla, Rincon, Palo Verde, Pueblo, and Tucson

School. The District shall include the effeetigtrategies for engagement and support i

the ALE Policy Manual.
To ensure equal access to ALEs, the ridisis expressly required “to increas

access to academic preparation programs suéiVHas.” (USP (Doc.1713) §8V.A2.d.v),

see also8 V.E.8 (requiring District to fund ahsustain support services for Latinp

Student Achievememtcluding AVID).

In 2013, when the District draftedehALE Action Plan, the “highly-regarded
college preparatory support program was @celat three high schools, Cholla, Pueb
and Palo Verde, with feeder middle schdmésng Valencia, Secrisgnd Booth-Fickett.
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(ALE Action Plan (1645-2) at 31.) The A_Action Plan recommended the Distrig
create a plan that outlines hdkns expansion could takegule over a multi-year period
id. at 32.

The Special Master reports that the Desthhas an incremental plan to increa
AVID programs, and notes that AVID isastly program which requires buy-in fron
teachers and administrators to be succesg0l16-17 SMAR (Doc2096) at 31.) The
District will add AVID at Wright Elementary School (RC) neygar at a cost of $40,00(
plus the costs for teacher training. He répdhat Catalina (RCalready has an AVID
program within the school, whicthe District plans to exparsthool-wide with the goal
of having AVID strategies embedded at egcade level and in all content areas. Ti
anticipated cost of the Céitea AVID program is $185,000.ld. at 32) The Special
Master reports that the District’s ultimate goalaave the District be an AVID District
(Reply (Second) (Doc. 2111) at 21.) Thee8pl Master did noprepare a completion
plan for AVID and the Mendzm Plaintiffs did not object

The Special Master's Reply (Third) reflecexent conversations with the Distrid
that reveal “the District has undertakanstrategy for buildingachievement oriented
school cultures that seek to enhance studésttast as well as confidence in achieving
high levels,” including beauing an AVID District, “the development among studen
and teachers of achievement mindsets, buildingent’'s persistence or ‘grit,” culturally
responsive pedagogy, dealing with tstetype threat,’ and expanding CRGReply
(Second) (Doc. 2111) &9.) According to the Special dier, the District agrees tq

prepare a description of this work.

~ ® The Mendoza Plaintiffs reurged thtte District and Special Master
failed to “review[] the District's irplementation of the Specified ALE access
support strategies set forth in the Al&€tion Plan, the Supplement, and other
plans or strategies proposed or agreebytthe District or ordered by the Court,”
as set out in the Addendum to th&bjection to the ALE R&R. (Mendoza
Response (Doc. 2101) at 25.) The Gdwas reviewed the Addendum, (Mendoza
'CA)\%%ctlon irst), Addendum (Doc. 2069-4) 1-4) and finds no reference to
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This work may or may not be satisfagtdo show good cause for the District’

U)

failure to develop and/or implement gségies, like AVID, to address the low AR
program participation at Catalina (INT), r8a Rita, Tucson High (RC), Rincon (INT)
and Pueblo (RC) high schools or to deyeland implement strategies to deal with
“stereotype threat” syndrome, including cregtiethos of excellence. It may assist |n
determining the practicability of implemeng a summer program for seventh and eighth
grade students who have qualified for askion to UHS to address the phenomena| of
“stereotype threat” and increase UHS enrollment. Likewtsis, work may assist the
District in identifying remedial strategg for the known unlown phenomena where

gualified African-American and Latino studeiks not accept an enrollment invitation t

(@)

UHS. The District plans for expanding CRCitis ALE program shall be included in thg

ALE Policy Manual.
a-5. Summary: ALE Policy Manual

1%

The ALE Policy Manual shall be based ¢me District's assessments of the

effectiveness of the various ALE strakegjicontained in the ALE Plan, the ALK
Supplement Action Plan, and strategies medeby this Court. The ALE Policy Manua|

affords the District th opportunity to answaemanswered questionsted by the Court in

this Order, such as: whether the Pre-AP mogis an effective pipeline versus Self

contained GATE programs for AP progrgmshether tutoring would improve the

D

effectiveness of this pipeline; whether @&uCredit (MS-HS) programs are effectiv
substitutes for middle school ATS, including Pre-AP coursewhether Dual Credit (HS-
CC) programs may entirely replace AP progsama high school, and whether the mqgst
effective tutoring programs are teachased like the IB and UHS programs. For
example, it should identify practicable policy for straggcally placing Self-contained

GATE programs to serve the greatest nundfeAfrican-American and Latino studentg,

[®)

especially targeting African-American studefir ALE services, and apply that policy t
identify where and when ithexpansion will occur.

The Court does not intendetlexamples given in this summary section to be the

-97 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

exclusive content in the ALE Policy Manudhe entirety of this ALE Order shall guide

the District in drafting the ALE Policy Manlualhe District should focus on strategig
and policies that will create a cohesive Apbgram, providing atructure for a GYOP

for ALE students beginng in the elementary GATE programs, retaining them throd

middle school in GATE and Pre-AP progmmand into high school AP programs

including UHS. The AE Policy Manual should guide thistrict's ongoing operation of
the ALE Program pursuant to chosen effextstrategies. The District has identifie

various ALE strategies for access, recruitth@md support, and now it must determir

whether these strategies werdficiently effective and aredcally sustainable to warrant

permanency, including a determinationatththe District can meet staffing an
transportation requirements. In short, #elicy Manual shall make programmatic ar
strategic choices addressing in sufficient deteel issues identified bghe Court in this
Order to guide the Didgtt in the future.

Last and importantly, the District shoutdbte that, for reasons explained later
this Order, it shall be held accounwbfor ensuring thatthe Evidence-Based
Accountability System (EBAS) data shall beed to assess program effectiveness.

The ALE Policy Manual shalbe filed with the Courand guide the District's
future decisions related to ALE programacluding the Outrezh and Recruitment
Addendum. Filing of the ALE Policy Manual shtxigger this Court’s reconsideration o
the question of unitary status for the USP A &nd E, to the exterdgubsection E applies
to ALEs, and retains jurisdictn over 8 Ill, Transportation, e extent transportation ig
a necessary componesftthe ALE Program.

b. 8 V.C: Dual Language Programs

The Court sees no evidentteat the Dual Languagerograms at Bloom, Davis
(INT), Grijalva (RC), Howell(INT), Hudlow (INT), Missbn View (RC)) and White
(RC) elementary schools Dual Languagegrams are ALEs. The Court finds the san
for the Dual Language programs at K-8 @als, 6-8 grades, offedeat McCorkle (RC),
Pueblo Gardens (RC), and Roskruge and ferbal Language program at Pueblo Hig
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School (RC)}** The District does not provide miaipation data for these programs.

Further supporting this Court’s determiion that the Distat’'s Dual Language
program is not an ALE, the 8Bpial Master reports that tiistrict has struggled betweer
its obligations to increase the numberpobgrams and the need to improve prograt
already in place, with current effortscizssing on Bloom and McCorkle (RC) school
According to the SpedidMaster, a nationally prominenbosultant hired by the District
in 2016-17 advised the District to start over. (2016-17 SMAR (Doc. 2096) at 58.)

The Special Master echoes the Mend&#aintiff's concluson that the major

obstacle to the Dual Languageogram is the lack of glihed dual language teachers.

He reports that the District recently doedblthe incentive stgmd it was offering to

teachers to become certified in additionoftering to pay for the expense of becomir]

certified, with about 50 teders showing up for the infimation session but only thre¢

moving forward to become certified dullinguage teachers. (2016-17 SMAR (Dog.

2096) at 58; (Mendoza Response (Doc. 2H1138.) The Mendoza Plaintiffs recommen
the District develop a GYOP program focdsen bilingual paraprofessionals current
working for the District, whanay already be involved wittihe dual language program

and recruit teachers from Spaand/or Puerto Rico. (Menda Response (Doc. 2101) g

38.) The Court notes that nesththe Special Master norgtMendoza Plaintiffs address

any need for these teachers tacbeified as gifted teachers.
The Special Master recommernitiat by the end of this school year, the Distri
should do the followingl) continue to advocate witihe State to provide legislative

alternatives that will allw ELL students to participate in dual language coutsés,

* The Court is awarehat the dual languag&elf-contained GATE
programs at Hollinger K-8 (RC) and PistdiS (RC) feed intahe dual Ianﬂuaﬁ_e
program at Pueblo High School ?RC), libts does not establish that the high
school or any dual language cesaioffered there is an ALE.

% In 2000, Arizona adopted its nﬁlish-onlkl law stopping bilingual
education programs in favor of 4hempday English immersion programs.
Currently, two bills are being consideredtbg Arizona State legislature to cut the
immersion time in about half and allow Eldtudents to attend bilingual classes,
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develop a comprehensive plan for expandhmg Dual Language program laying out th
obstacles and the costs for developing aoll#i sites by the end of the current schg
year, 3) assess evaluations by principaBVe8DL schools regardinthe effectiveness of
the TWDL program, and 4) assethe possibility of establistg a full K-8, no boundary
dual language magnet prograt Roskruge. (2016-17 SMAR (Doc. 2096) at 59.)

The Court adopts thesecommendations and includdse Mendoza Plaintiffs’
recommendation that the District assess tligcgncy of the incentie stipend to recruit
certified dual language teachers, develop @&B8Yocused on bilingual paraprofessiong
develop, and determine whether it is a pcable strategy to recruit dual languad
teachers from Spain amd/Puerto Rico.

In summary, the Courtoncludes that the Dual bguage programs, develope
pursuant to USP § V.C, are not ALE progesiout their expansion is, nevertheles
mandated by the USP. The Cowill not ignore that thesdual language courses do nc
promote integration. (2016-17 SMAR (Doc.9%) at 32.) Especially, the Two Way Dug
Language (TWDL) model, which was chosentlhy District because research shows it

be the best for developing fluency in Englsnd a second language, here Spanish, d

not promote integration becsal students must speak m@aasbly good Spanish by the

beginning of the third grade drave trouble catching upd. n. 15. Given the model,
TWDL is “premised on successful and significaecruitment for firsgrade (and even af
the kindergarten and pre-kindergarten leyé(®lendoza Respong®oc. 2101) at 38.)

The Mendoza Plaintiffs take issue wille Special Master’s portrayal of the Dua
Language program as segregatiwecause “they believe thpist as the District has
focused on promoting increasaéategration for its magneschools at the entry leve
grades, the same approach banadopted for dual languaggéMendoza Response (Doc
2101) at 38.) The Mendoza Plaffg are correct that nothing prevents the District fro

creating a Dual Language magnet program tonate integration, wibh the Court notes

which is a more effective model fod@ressing achievement gap issues between
English and non-English speaking students.
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174

would necessarily ensure the aeamlc integrity of such a pgram. And, as noted by the
Mendoza Plaintiffs, African-American studesttrollment grew in @mentary (K-5) dual
language programs from 1.80% in 20121933.35% in 2016-17. (Revised ALE USP
RAC (Doc. 2092-1) at 66.) Still, the 15%ule would red-flagthe Dual Language
program for African-American students agegative. While TWDL might have ar
integrative impact as a magrn@ogram, as an ALE it is pscially disconcerting in the
context of limited ALE programs such agt8elf-contained GATE. EhFisher Plaintiffs

are correct that these duknguage ALEs decreaseetmumber of available ALE

174

programs for them and other non-Spanish kipgastudents. The Court will review the
District's plans for dual language ALRrograms when it keews the ALE Policy
Manual.

The Court has no choice hatagree with the Special Master’'s recommendation to

retain jurisdiction over UB 8§ V.C, the Dual Languagerograms. The Court has n

O

information that would enablg to determine whether thjgrogram has been expandgd
since the inception of the USP. It has nfimation for: 1) how many students Dual

Language programs serve;®)w many ELL studes there are in TUSD, 3) how man

U =

TUSD students there are where English is smiken at home, or 4) how many TUS

students qualify for extra language servic&bere is no information regarding th

D

projected need for this prograimat the District should strivie meet. In short, there is ng
information offered to the Court upevhich it might assess unitary status.
The Court adopts the Special Masterecommendations for Dual Language

programs, including that prior to receivingitamy status the District shall “[d]evelop 4

ro4

comprehensive plan for expanding dual largguéaying out the obstées and the costs
for developing additional site$he Dual Languag@ction Plan shall be submitted to th
plaintiffs and the Special Mastby the end of # current school year.” (2016-17 SMAR

D

(Doc. 2096) at 59.) The Court orders it simultaneously filed with the Court, which ghall

trigger reconsideration of unitary status.

C. 8 V.D: Exceptional Education
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To guard against minority studentseing disproportionately assigned t
Special/Exceptional Education (ExEd) progsnthe USP required the District “tq
develop appropriate criteria for data gathgrand reporting to erble it to conduct
meaningful review of its referral, evaluai and placement policies and practices on
annual basis to ensureathAfrican American and lieno students, including ELL
students, are not being inappropriately mefd, evaluated or placed in exception
(special) education classes oograms.” (USP (Doc. 1713) 8§ V.D.)

The Special Master, after reviewing théadgathered by thBistrict from 2016-18
and the process implemented the District to safeguard against disproportionate g

possibly discriminatory placement of mority students inthe EXEP program,

recommends granting unitary status, here. The Mendoza Plaintiffs object becauseg:

[Special Master’s] discussion fails to addreke referral, evaluation, and placement
ELL students.” (Mendoza Response (DocOPilat 45) (citing2016-17 SMAR (Doc.

2096) at 53-54.) The Courtsdigrees. The District’s refelravaluation, and placement

procedures for EXEd studentgpdy equally to ELL students.

As summarized by the Special Mastere thistrict has adopted a systemat
process for reviewing referrals to specidueation, with referda being examined by
psychologists who determine whether the gdbk symptoms of need warrant speci
education placement. Then thas further oversight becaupeofessional staff from the

District's Central Office conduct a reviefor potential misplacements, and students @

tracked to establish that theyake progress in light of méces being provided. Senior

District staff conducts quarterly reviews tie placements, trends and relevancy
service being provided to @a student. (2016-13MAR (Doc. 2096) at 54.) The Specig
Master reviewed the data gatkd by the Districtrom 2016 to 2018 016 categories of
disability, paying particularteention to categories which studies have flagged as poss
venues for discrimination, including emotidmsability, mild intellectual disability and
language impairment. He fod nothing amiss. According tihe Special Master, “[t]he

assignment to these different categoriedisability roughly mirre the proportion of
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white, African American and Latino studsnn the larger school populationd.

The Court has reviewed the 2015-16 ®RADoc. 2057-1) aR38-242) and the
2016-17 DAR (Doc. 2075-5) at 30-36, and fihe sake of brevity, incorporates the
information contained therein, here. These repolearly reflect the District’s referral
evaluation and placement procees that apply to all EEd students, including ELL
students. The Plaintiffs have had accesghése reports and data which included ELL
students, and the power of discovery. Witho&lthis, the Mendoza Rintiffs fail to point
to any evidence to supportetlcharge that ELL students may not be protected by |the
District’'s EXEd program. The Mendo®daintiffs’ objection is disingenuous.

Early on the District begagathering and reviewing @aso that by 2014-15, it
was applying uniform reportingriteria and by 2015-16, it iplemented a four-part plan
the Multi-Tiered Standards Bport (MTSS). The District applies MTSS across the board
to all students. The MTSS, designed to maceurately identify E&d students, has the
dual benefit of identifying moEXEd behavioral issuesThe District adopted an
alternative to discipline fothe general education poputati using a positive behavioral
modification model. The Didtt provides training and pfessional development not
only to EXEd program staff, bio general-ed teachers withe goal of ensuring ExEd
referrals and evaluations occur only whenoétler interventions have been unsuccesstul.

In short, the District has exhibitedsaong commitment to aBXEd program that
safeguards against disproportionate and pbssliscriminatory placement of minority
students, including ELL students. There israason to believe the District will abandon
this strong commitment fothe EXEd program, which it designed to ensure African-
American and Latino students, including L[Elstudents, are not being inappropriately
referred, evaluated or placed in exceptidispkcial) education cdaes or programs. The
Court finds the District has attaineditary status for the USP 8§ V.D.
d. 8 V.E: Student Engagement and Support

The USP requires the District to inephent strategies to improve acadenic

achievement and educational outcomes toectbe achievement gap and eliminate racjal
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and ethnic disparities for African-Americand Latino students, ctuding ELL students,

as follows: 1) in academic a@viement, 2) dropout and retiem rates, 3) discipline, 4)

access to ALEs and 5) any and all otleweas where disparities and potential

improvement may be identified. The Distristrequired to use transformative strategi
designed to change educational expectatminand for African-American and Lating
students, to adopt culturally responsive #ag methods to improve African-Americamn
and Latino student engagement in theadmenic curriculum,thereby encouraging

participation and improving the acadensaccess of African-American and Latinp

students, and to provide African-Americardd.atino students with the necessary student

support services that will allothem to improve their educational outcomes. (USP (Dpc.

1713) at 8 V.E.a.)

To carry out these objectives the USP esgply requires the District to implemer

~—+

the following strategies: “(i) student suppseérvices that focus academic intervention

and dropout prevention; (ii) socially and cullly relevant curriculum, including course

[

of instruction centered on the experieneesl perspectives of African-American and

Latino communities; (iii) professional dewgiment and training for administrators ard

certificated staff to teach sadly and culturally relevanturriculum and engage African;
American and Latino students; (iv) edtsbment of support services for Africant
American and Latino students including collegentoring programs; and (v) support for
parent and community participation to irope the educational tzomes of African

American and Latino studentsld. § V.E.b.)
d-1. Academic Intervention and Dropout Prevention

The Special Master and the Mendoza Ritisnagree that unitary status has beén

attained for graduation, dropout, retentionl @senteeism for all students except ELL|s

but the Mendoza Plaintiffs object &mvarding unitary status in part.

-

The Special Master reports that the Bests graduation rates are relatively hig
and would be envielly any other District serving suehdiverse studertody. “Dropout

rates, and retention rates are exception@dly. Absenteeism rates are reasonable.

13%
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(2016-17 SMAR (Doc. 2096) at 52.)

For example, the most recent availab&a indicates a national dropout rate

6.5% and a dropout rate in Arizona of 4%ith a 2016-17 dropout rate for TUSD of

2.5%. Graduation rates in thedrict for all students is exgutary and rates of retention
and absenteeism are low, with the Distraking modest and consistent progress sif
2012-13 on each of these tmes. The one exception, aguation rates for African-
American students improved in the lastotwears and now exceed state and natio
averages. “In 2016-17, African American stotdegraduated at rates the same or hig
than Whites students at UHS, Sahuaro, Rinc@molla, Palo Verd and Catalina high
schools. In 2016-17, African-American duetion rates were higher or the same
graduation rates for Latino students at SabiSahuaro, Cholla, Rincon, Pueblo af

Catalina. Graduation rates for Latino studemwere the same or higher than Whi

students at UHS, Sabino, Sahuaro, Ghalnd Pueblo and Catalina. The overall

pf

Ice

nal

ner

as
nd

[e

graduation rates are the highest they hlaeen since 2012-13. Between 2015-16 and

2016-17, the African American graduaticate increased by 7.5% and the Latir
graduation rate increased by 4%d. at 52-53.

The Special Master reports that tparties have already met to identify
practicable graduation raterf&LL students. Both seek gction Plan from the District
for ELL students. The Court agrees that githe success achieved by the District

preventing dropouts and grade-retentiomsl an increasing graduation rates, unita

10

in

Y

status hinges on the ActioRlan developed for ELL students. The Court retains

jurisdiction over USP 8§ V.E.l.ibto the extent necessary ¢onsider ELL students. The
District shall file the Drpout, Retention and Absenteeigthl Action Plan, which shall

trigger the Court’s reconsiderationwfitary status for USP § V.E.1.b.i.

d-2. Culturally Relevant Curriculum (CRC) and Professional Development
and Training for CRC

The Court has already called for the Ddtio include in tkb ALE Policy Manual
the effective strategies it intends to useimplement CRC in the ALE program. Th

Court discusses the remainder of the CRC igions, here. This includes the District’
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implementation of culturallyelevant pedagogy (CRP) aptbfessional development ang

)

training. CRP requires teachers to be caltyrresponsive to students. The teacher

creates cross-cultural or multicultural learngmyvironments by interacting with student
in a way that enables a student to persornaligte course content to the student’s oy
cultural context. In other word¢he goal of the pedagogy is make learning culturally
relevant.

The Special Master inifig recommended the Court grant unitary status for CR
but subsequent to the Mendoza PlaintiResponse, he withdrew his recommendatig
and devised a Completion Plan requiring thstiit to establish two CR courses at Sar
Rita High School, where now there are noimejuding one with an African American
perspective even though tlwwurse enrollment will be er than the minimum for
elective courses. (Reply (ThirdDoc. 2111) at 2% He “proposes alinterim completion
plan’ be endorsed by the Courtretiting the parties to reevate the provisions of the
Stipulation before its provisions are implementeldl’ at 26. The Court rejects thig
recommendation.

The Special Master refets the Stipulation Re: Iplementation of USP Sectior
V.E.6.a.ii (Culturally Relevant (CR) @eses) (the Stipulated Action Plan).

By way of backgroua, the USP provides:

The District shall continue to delop and implement a multicultural
curriculum for District courses whicintegrates racially and ethnically
diverse perspectives and experiencéhe multiculturbcurriculum shall
provide students with a range of opportunities to conduct research and
Improve critical thinkingand learning skills, create a positive and inclusive
climate in classes and schools thatids respect and understanding amon
students from different racial arethnic backgrounds, and promote an
develop a sense of civic responsibiimong all students. All courses shall
be developed using the District’'s cuairiar review process and shall meet
District and state standards for acadengor. The courses shall be offered
commencing in the 2013-2014 school year.

Id. at (6)(i).

By the beginning of the 2013-2014 scih year, the District shall develop
and implement culturally relevant coussef instruction designed to reflect
the history, experiences, and cultwé African American and Mexican
American communities. Such coursesimstruction forcore English and
Social Studies credit shall be develdpend offered at all feasible grade
levels in all high schools across tl#strict, subject to the District's
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minimum enrollment guidel@s. All courses shall beeveloped using the
District's curricular review processnd shall meet District and state
standards for academic rigor. The covericulum described in this section
shall be offered commencing in the fedkm of the 2013-2014 school year.
The District shall pilotthe expansion of coursetesigned to reflect the
history, experiences, and cultuf African American and Mexican
American communities to sixth througeighth graders in the 2014-2015
school year, and shall explore similar expansions throughout the K-12
curriculum in the 2012016 school year.

Id. at (6)(ii).

As the Court understands these USP prongs CRC modules are integrated into

72
0

standard academic courses whereas CR coarsestand-alone core courses like Engli
or Social Studies, with the subject instion reflecting the history, experiences and
culture of either African-Amcan or Mexican-Americagommunities. The purpose of
having a multicultural curriculum is to createpositive and inclusesclimate in classes
and schools, build respect and understap@dmong students from different racial and
ethnic backgrounds, and provide a range q@oofunities to improve critical thinking ang
learning. The purpose of CRourses is to improve acamiic achievement; “[t]his
curriculum is critically important to pwide opportunities that enhance student
learning.” (Stip. Action Plan (Docdl761) at 18 (citing Cabrera Report)).

The USP mandated CR courses to be dgesl and offered at all feasible grade
levels in all high schools. The USP mandatepilot program foexpandingCR courses
in the middle schools, 6'8grades, and required the District to explore “similar
expansions” throughout K-12 curriculum.

Subsequent to challenges of noncommae from the Mendoz®laintiffs to the

District's CRC Action Plan, the two negotiated the Stipulated Action Plan, which jwas

first an intervention “to ensure that by tharsof the 2015 spring semester [SY 2014-15]
at least one Culturally Relevant (CR) cairsvas being taught at five of the Districts
high schools were no CR courses were avadtabhtalina, Palo Verde, Rincon, Sahuaro,
and Santa Rita highs schools. (Stip. ActioarP{Doc. 1761) at 7, 17.) From there, |it
provided a very specific “shbterm solution,” the 2015 tarvention Plan (SY 2015-16

Intervention Plan)id., at 7, 17-38, “pending completicof a comprehensive curriculum
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framework [to] include additional expansi@f CR classes in §h school and middle
school, as well as the piloting of CR units at the elementary school leledf’ 7. The
Stipulated Action Plan req@s a comprehensive evaluatiat the conclusion of SY
2015-16 to determine future degpment and modification to the plakl. at 23. The

2015-16 Comprehensive Plan is described‘assystemic approach to ensuring th

implementation of CR courses prescribed in the USRAd. at 7. It is this last step that i$

In question.
As stipulated, the SYQA5-16 Intervention Plan, includén the Stipulated Action
Plan, clearly identifies the CRC curriculum for TUSD’s higthools as follows: 11-12

grades, English Language Arts (ELA) ceses for African-American and Mexicant

American Literature, 11 grade History courses from African-American and Mexica

American Viewpoints, and 2grade Government from African-American and Mexican-

American Perspectivell. at 24.

The middle school pilot program incluwémplementing in 2015-16, in all ten
traditional middle schools, the following™&rade ELA with I' semester for Mexican-
American literature and"2 semester for African-Americaliterature, with three Social
Studies classes infused with a minimum afe designated section for historici
perspectives of African Americans and Mzt Americans. For 2®-17, the pilot for 6-
8 grades continues to be implementedall 11 K-8 schools, as follows!"8yrade ELA
with 1% semester for Mexican-American literature affis2mester for African-American
literature, with six Social 8tlies classes infudewith a minimumof one designated
section for historical perspectives African Americans and Mexican Americand. at
24-26. Annual expansion contiraie 2017-18, whether or nanitary status is attained
with continued growth anexpansion being ongointl. at 26.

The District’'s elementary school pilgprogram commenced in 2015-16, wit
infusion modules reflecting experiencesNéxican Americans and African American
for 5" grade ELA and Social Studidsl. at 26-28. Annual expansion continues in 201

18, whether or not unitary status is attaijineth continued growttand expansion being
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ongoing.ld.at 27.

The Special Master andghVlendoza Plaintiffs both iticize the District for its
absolute and complete failute implement, as planne@R courses at Santa Rita Hig
School. (Stip. Action Plan (@. 1761) at 23-24.) According to the Special Master,
Director of Culturally Releant Pedagogy and Instrumti (CRPI) met with Santa Rita
staff and reported little interest CRC. “The Director is wdking with theprincipal to
identify capable CRC teachers at Santa Rita, which the Special Master believes ‘
result in greater student interest.” (2016-3MAR (Doc. 2096) at 59.) The Court find
that the Special Master’s better responseusd in his recommendation: “[t]he Distric
should establish two CR courses at Santa Righ School durig the 2018-19 school

year,” including offering a course with &irican-American perspective even though tf

course enroliment is lower than the minimeestablished for offering elective courses.

(Reply (Doc. 2111) (Second) at 25.)éT&ourt adopts this recommendation.
As for the lack of CR courses BIHS, the Special Master acknowledged tf
District is working with tle College Board to develop latast one CRC AP courdeé. at
24. This issue is beingldressed in the UHS sectiohthe ALE Policy Manual.
To the extent the Mendoza Plaintift’e complaining that the District ha

developed a number of courséke “CR global issues” ofCR economics,” that do not

fit the definition of CR courseprovided for in ta USP, the Special Master reports that

he did not consider them in reporting tisaibstantial progress has been made towa
implementing the USP CRC provisions. T@eurt understands the Special Mastet
attestation to be that heshanly considered courses suahthose identified in the 2011

Intervention Plan to th8tipulated Action Plan.

The Fisher Plaintiffs argue thaAfrican-American CR courses should be

eliminated, with the curricula instead integrated into multicultural classes. (Fis}
Response (Doc. 2100) at 7.) Fisher Plaintdtsert the pilot inkion modules foster
inclusion and integrationld. Generally, the Fisher Plaiffs complain that the Court

lacks an interest in the African-Americarcésed curriculum compared to having gre
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concern for Latino focused CRCs. The FisR&intiffs, however, do not now nor hav

[12)

they previously sought redress for anglsdisparity and insad recommend abandonin

(@]

CR courses entirely.

The Court finds confusion exists bewn integrated “multidtural curriculum”
courses and CR courses, which has beenpoonded by the stipaled CR “infusion”
pilot programs for middle $ool Social Studies courses and the elementary school
programs. The Court is not using these telmosely. As noted, USP 8§ V.6.a.i. requires
the District to integrate racially and etbally diverse perspect@s and experiences in

academic courses, thereby, creating multicaltaurriculum aimed at creating inclusiv

11%

class environments while priong “a range of opportunitgeto improve critical thinking

and learning skills.” Subsection ii requires CBurses of instruction reflecting eithe

=

African-American or Mexican-American histgrexperiences, and culture to improve
academic achievement and reduce the achievegagn (Stip. Action RIn (Doc. 1761) at
24-27.)

~—+

Perhaps in part due to this confusior, Mendoza Plaintiffs challenge the Distrig¢
for implementing multicultural CRCs instead CR courses, and the Special Master
deferred recommending unitary status fortraultural curriculumCRCs. He prepared g
Completion Plan requiring the &irict to report by August@®.8 on the following: (1) the
progress made in “infusing” multiculturalontent throughout # curriculum; (2) the

process for review, curriculummodification and relevant pfessional development that

ensures books and other hard copy or electronic materials are purchased for schopl-le

libraries or as resource materials for LIBGand ensures those materials are seledted
with multicultural perspectivetaken into consideration @acomponent of the selection
process; (3) a schedule for “infusing” multitwal content to curdulum domains not yet
revised, including reviewing the sciencearatulum during the current school year, and

(4) the frequency with which review of currlam is recurrently undertaken to determine

*® The Court guesses this acronymliearning and Information Resource
Center (LIRC).

- 110 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

whether further infusion of niticultural content is warranted.

The Court adds that the District shakhicty whether infusion CRCs differ in any
substantive way from integrated multicultu@lrriculum courses. If different in namg
only, the District shall determine whetheryaCR course options exist for middle scho
Social Studies and elementary school sttglen adopt multicultural curriculum as th
best practicable stratedyr delivering these CRCs.

The District shall issue this repioby revising the Comprehensive Plaro
expressly include all CRCs, USP § V.Ek#4.: the CRC Comprehensive Plan.

When the Special Masterithdrew his recommendation for unitary status
suggested the Court endorseirsierim completion plan directg the parties to reevaluats
provisions of the Stipulated Action Plan hopes of ending fther dispute over the
original provisions. (Reply (Doc. 2111) €&ond) at 26.) The Court does not endof
revising the Stipulated Action Plan. Inste#tie Court resolves the issues raised by 1
Mendoza Plaintiff§®which in one way or another dlenge the District's developmen
and ongoing vetting of CRC courses.

The Mendoza Plaintiffs do not disputhat the number of CRC high schoq

courses and CRC modules irhet grades has grown steadily over the last three yg

D

1%

se
he

D

ars.

The number of students enrolled in highh@al courses is understated because many

*" The Court assumes the District Imeepnl the Comprehensive Plan at the
end of SY 2015-16. (Stipulated Action Pléiboc. 1761) at 23.) In the event the
District failed to prepar¢he Comprehensive &1, the District shall immediately
comply and prepare it in fullccordance with this Ordand the Stipulated Action
Plan provisions, including measuritige effectiveness of CRC coursisb.at 32.

*® As a third issue, the Mendoza Plaintifemplain tat the District fails to
;])_resent any evidence of progress foGeow-Your-Own Program (GYOP) involving
USD graduates at the University of iZzsna (UofA). According to the Mendozg
Plaintiffs, the National Panel recommended Ehstrict consider using this GYOP as
strategy for recruiting CRC teachers. Thisu@ohas already ordedlethe District to
prepare a study, including review of the UdBY OP for recruiting teachers. To be cleg
the District shall report #rein on whether it's work h the UofA has included
developing a CRC path through universityriv@and teacher preparation for TUSD’
CRC graduates to return teettistrict as classroom CRC teachers. The study’s effic
assessments should include the UofA GY@PBctiveness to reciuCRC teachers. This
issue shall be revisited in the contexttbé question of unitary status for USP § I\
Administrators and Certified Staffid appropriately cross-referenced.
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students take more than one CR course thitDistrict only couts student enrollment
once. The Special Master estimates thhe “total enrollment irhigh school CRC has
been about 2008tudents over the last two yeamsjthout counting miticultural courses
or multiethnié® courses. He reports the numbestfdents enrolled in middle school, 5-8
grades, CRC infused modules doubled abher last two years. (2016-17 SMAR (Dog¢.
2096) at 50.)

The Mendoza Plaintiffs do not challentese successes. leat, they accuse the

—

District of failing to establish the annualrew, modification, and further developmer
of CR courses, (Mendoza Response (Do®@121at 40 (citing Stip. Action Plan (Doc
1761) at 31-32), and that there is no reaaftecting that the panel of national experts

(National Panel), commissioned by the Distpcirsuant to the Stipulated Action Plan

“develop[ed] and vet[ted] curricubn materials on an on-going basig! (citing (Stip.
Action Plan (Doc. 1761) at 15). To the extém® Mendoza Plaintiffere suggesting that
the National Panel is responsible for “d&ping and vetting curriculum on an ongoing

basis” in the context of “the relevant evdloa on_an annual basis . . . to guide decisipn

making for the continued expansion apdtential modification to curriculum ang
program design,” the Court rejects this outright.

The Court sees no support for the asserthat the National P&l is responsible
for developing and vetting CR@nnually and/or for makg decision fo continued
expansion and potential modifition to CRCs and program design. It has always bgen
the understanding of this Caurthe Special Master, anthe Parties, including the
Mendoza Plaintiffs when previously aigg CRC noncompliance, that curriculum
development, including CRC lessons, is a fiomcof Itinerant Teachers with the primary
burden for curriculum development belonging to Itinerant teactees.(Mendoza
Objection CRC R&R (Doc 1932) at 6) (debong multiple duties of Itinerent Teachers,
including non-instructional duties to déep curriculum units for CR and non-CR

courses throughout the year).

% This term is undefinednd not found in the USP.
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The Stipulated Action Plan, gemn for “Curriculum Development and

Articulation” provides:

a cadre of experienced CRathers and district staffill work on curricular
and programmatic alignment. Identifiedstlict teachers witlexperience in
CR Instruction shall collaborate wit@RPI staff to develop necessary
curriculum for CR expansion fothe following umoming school
year...[tlhey will be tasked withrevision of the curriculum maps,
development of CR lessons, ensurweytical articulation of curriculum
across grade levels, and general prajpam for full implementation of this
plan in the 2015-2016 SY.

(Stip. Action Plan (Doc 1761at 22.) Further, “Mentortiherant Teachers will develog
extensive curricular units for coursedtad middle school and high school leved]’, and
“continue to develop researtiased, culturally relevardurriculum lessons throughout
the year,”id. at 23. In the past, the concern Haeen the shortage of CR teachefs,
especially Itinerant Teachers, to effectivperform non-teaching CRC responsibilities $0
as to not dilute the planneatensity of the Itinerant Teaer model for implementing the
CRC program. (Order (Doc. 198at 3 (taking a “wait and see” approach to District
hiring 6 of the 12 CRCelachers recommended ingtiated Action Plan).

Conversely to the Mendoza Plaintiftle'gument, the “National Panel on Culturally
Responsive Curriculum & Btruction 2016-2017,” athed to the 2016-17 DAR
provides that the National Panel is aogp of renowned scholars, with diverge
perspectives, working collaboratively with tBestrict and the Special Master to provid
guidance to the Department of Culturallyl®eant Pedagogy and Instruction (CRPI) |E
the development of culturallesponsive and relevant cwwlum and pedgogy.” The
National Panel is commissioned to worketardays’ time throughout the year, with its
purpose being “to provide consultative dgamce on the theoretical and practical
application of culturally releva & responsive, critical and multicultural education. .
The expectation is that panel memberdl weview general mateals and be vocal
advocates on a national levigr the ongoing work being doneithin the District.”
(DAR 2016-17, Appendix V-7 (Doc 2060-5) at 57).
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The Court finds that the Nanal Panel serves as a resource to the District
develops and vets curriculum taedals on an on-going basegcordingly. N¢hing in the
Stipulated Action Plan changéhe USP which mandates CRC'be developed using the
District’s curricular review process.” (USPoc. 1713) 8 V.E.6.i, ii.) The Court note
that the Mendoza Plaintiffsinterpretation undermines éhUSP requirement that thg
District hire a Director of CRPI to “supervise the implementation of courses
instruction that focus on ¢hcultural and historical expences and perspectives G
African American and Latino communities,”. who “shall have exp&nce developing
and teaching” CRAd. § E.4.c.

The Court rejects the Mendoza Plaintiffequest that the District be ordered {
“promptly take action to expand membleip on the National Panel to includ
practitioner experts who haveugght ethnic studies courses at the high school lev
(Mendoza Response (Doc. 2101) at 41.) TlherCwill not order the District to “submit
all CRC curriculum that has not been vetted leyNational Panel . . . to that Panel for i
review/vetting.” Id.

The Mendoza Plaintiffs also argue thajrilight of the recent federal court ruling
that the State of Arizona may nenforce A.R.S. Section 15-11%the District, assisted

and

UJ

AY”4

of

=

(0]

D

[S

by members of the National Panel andéther experts recommended by the Panel,

should review the curriculum fall CRC courses to ensure thila¢ existence of A.R.S. §
15-112 and the potential threzftState enforcement thereofidiot have a chilling effect
on what has been included iratrcurriculum and shall revise the curriculunthe extent
warranted.” (Mendoza Resps (Doc. 2101) at 41.) The Court reminds the Mendc
Plaintiffs of its ruling February 6, 2013, whérdenied the State of Arizona’s request

intervene in this action to enforce A.R%.15-112. Then and now, “the MAS course

*® A school district is prohibited from inatling in its progranof instruction any
courses or classes that: 1) promote thetbwew of the United States government, !
promote resentment toward a race or clagseople, 3) are designed primarily for pupi
of a particular ethnic group, or 4) advocate ethnic solidarity.
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which were terminated subsequent to the administrative decision issued by the State tl

they violated A.R.S. § 15-112, are not at issuhis case.” (Order (Doc. 1436) at 14.)
The Court does, howevdake judicial notice oAcosta et al. v. Huppenthal et al),
CV 10-623 TUC AWT, wherein the District challenged the constitutionality of the
State’s preclusion of Mexicafimerican Studies (MAS) coses. The Court does so, not
so much because the Distridtimately prevailed, but becagishe District's advocacy for
these courses was unstoppable. TUSD wakggihg in its effors to implement MAS
courses, even in the face of serious opjmrsfrom the State Department of Education,
and only terminated MAS courses when the&rément threatened tt the District’s
funding. Beginning the case in 2010, the EBistappealed a preliminary decision that
was only partially favorable, and ultimatefyrevailed at trial in2017, obtaining a
permanent injunction againgte State from enforcing A.R. 8§ 15-112 against TUSD.
The District created the M program in 1998 to furer the objectives of the
1978 Settlement Agreement emree in this case “
discriminatory acts or policies.” (OrdefDoc. 468) (CV 10-623 AWT TUC) at 2
(quoting Fisher v. TUSD652 F.3d 1131, 1137 {9Cir. 2011)). “The [MAS] program

included art, government, hisy, and literature courses taie kindergarten through 12

to remedy existing effects of pgst

grade levels, with each course focusingh@toric and contemporary Mexican-American

contributions. The concept of the progransvia engage Mexican-American students by

UJ

helping them see ‘themselves or their fanafytheir community’ in their studies, and it
purpose was to close the historic gapacademic achievement between Mexican-

American and white students in Tucsold’ (trial testimony citdons omitted). “At the

high school level, the MAS courses wersaarch-based, designed as college preparatory

courses, and ‘used texts that are regardedhiasnical in the fieldsf Ethnic studies and
Mexican American Studies.”ld. To the extent MAS courses differed from CR[LC

courses' the District has won the right to reinstate them.

>L An issue not litigated hex in CV 10-623 AWT TUC.
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In CV 10-623 TUC AW, the District presented ewdce that in @10-11, when
the State banned the MAS courses, TUSI B&,000 studentsyith 60% of TUSD

students being Latino. Twenty-one MAS classeere offered that year at eight high

schools and middle schools, with a total1g800 students enrolled and almost ningty

percent of the MAS students were LatindJSD tracked certain measures of MA
student success, such as graduation rates, Sttdardized test passage rates, discip
rates and attendance raties.at 3-4.

TUSD presentedestimony:

that students in_the pgram surpass[ed] and petform[ed] similarly
situated peers. TUSD presenteddence of a signi€ant and positive
relationship between taking MASlasses and increased academic
achievement-- measured by mcreasm?h school graduation rates and
increased AlMs-test passing rates for all students who took the courses, and
in particular for Mexican-Ameriga students at TUSD. The more MAS
classes a student took the greater th&tpe relationship, with the results
being especially impressive becassedents electing to take MAS classes
generally had extremely low acadenperformance prior to taking the
courses.

The take-away for this Court is the clearae reflecting that #h District has been

a vanguard in implementing culturally relewacourses to close the achievement g

S

ine

ap

between minority students anwhite students, especially for Latino students. It has

staunchly advocated for courses containiogturally relevant curriculum. It has
demonstrated to the students and the TWSDMunity its commitmerto this program.
The Court finds that there & long history of good-faith efforts to implement cultural

relevant curriculum in TUSD, first witthe MAS program and #m through the CRC

program adopted in the USP. The Court find® fhdicial oversight is not necessary {o

ensure further development and growth of the CR courses.

Nevertheless, the Court does not alvanitary status in part. The two CR(
strategies, CR courses and multicultural curricylmay be more fluid than suggested |
USP 8§ V.E.6.i-ii. The Stipated Action Plan, including infusion CR courses, t
Mendoza Plaintiffs’ objections related to multicultural curriculum courses, and

Special Master’s proposed Completion Plan ldzal Court to clarify that there is ong
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strategy, which is CRC. Under the USHRR@ may be delivered through CR courses
multicultural courses. The Cdurejects the Fisher Plaintiffs’ objection to CR cours
because they jeopardize “racial harmoényFisher ResponsgDoc. 2100) at 6)
(complaining ethnic-based classes are courddrmtive and against concept of inclusig
and integration). This Court takes judiciabtice of Judge Tasha's conclusion that
there is “no legitimate basis for believingtlthe MAS Program vgapromoting racism.”
(Order (Doc. 468) (CV 10-623 AWT TUC) 4t..) The Court finds that CR courses ¢
not jeopardize racial harmony. The Courids that both strategies for implementin
CRC shall be included in ¢hCRC Comprehensive Plan, whishall make it clear when

and why one strategy is usedrsus another. There shall hepriority for CR courses

because of their track record to irape academic achiement and reduce the

achievement gap. The CRC Contpeasive Plan shall include both subsections i and i

8 V.E.6.a, and the Completion Plan repogtommended by the Special Master f

subsection ii, multicultural curriculum, witlhhe additions ordered by this Court.
Likewise, the Court finds that eh Special Master's Completion Pla

recommendations for CRP shall be includethen CRC Compreheinve Plan. The Court

rejects the Mendoza Plaintiffs’ request folbead sweeping pedagogy plan for “al

administrators and certifiedadt [and paraprofessionals] ...withaining on how to create

supportive and inclusive laaing environments for African American and Latino studef

with an emphasis on curriculum, pedagognd cultural responsiveness.” (Mendoz

Objections (Doc. 2101) at 39.) Pedagogy means the method of teaching, and the §
Master has appropriately aimed his ngadetion Plan at teachers. The CR
Comprehensive Plan shall refltebe District's developmemdf: (1) the teacher evaluatiorn
instrument used by TUSD, amended, to ude culturally responsive pedagogy as

element of teacher proficiency; (2) training for administrators ededuate teachers tg

be trained to evaluate teach@oficiency in culturally responsive pedagogy, includit

procedures for validating the capabilities ofraistrators to undertake such evaluation,

and (3) teacher training which employs culturaigponsive pedagogy as an integral p
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of their training to implement the curriculum.de teaching student® read through

culturally responsie instruction).

For reasons explained later in thisdér, the Court shall consider whether the

District has implemented a ProfesabnlLearning Plan for CRP. The CRC

Comprehensive Plan shall include a Professibaarning Plan t@nsure implementation
of CRP district-wide.
The CRC Comprehensive Plahall be filed by the enaf SY 2018-19 and trigger

reconsideration of unitaryatus for the CRC program.

d-3. Support Services for AfricanAmerican and Latino students and
Support for Parent and Canmunity Participation

The Court begins by noting the diffae in the approach between the U$P

provision for academic and betaral support for at-riskstudents, including African-
American and Latino students, including ELL students, ((Ix#t. 1713) 8 V.E.2), and

support services for African+Aerican and Latino studenid, 88 V.E.7 and 8. Support

services for at-risk students is overseeralbgoordinator, the ABSC, who is responsibje

for implementing a plan togeiitably provide academic andhaioral support programs

and dropout prevention servigdecusing on individualizedssistance and mentoring t

O

students, concentrating on school sites andireas where student and school data

indicate there is the greatest need to redue@ropout rate and increase graduation rates.

Within this context, stratges identifying African-Anerican and Latino students|,

including ELL students, exist aimed at pmivig resources to accelerate and advance

their learning such as: lowag grade retentions in grad8sand 8, providing literacy

programs, engaging language-appropriate soe@lkers, health clinics, school staff,

volunteers, etc., as necessary to assist in providing support for these students. (US
1713) § V.E.2))

In comparison, the USP 8§ E.4.a-b progider a Director for African-American

Support Services (AASS) and a Director fatino Student Support Services (MASS).

The retention of the MASS acronym and twastence of two separate departmen
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AASSD and MASSD, are holdevs from the original Mexican-American Studies and
African-America Studies progran which had their origs in the 1978Settlement
Agreement. Importantly, the Court notes ttteg USP does notgaire AASS or MASS
departments. The Court assumed that withtary status the structure for delivering
support services to African+Aerican and Latino studentgould look more like that
being used to deliver supp@@rvices for at-risk Africamerican and Latino students.

The USP § V.E.7 expressly requirespgort services aimed at promoting
academic achievement for African-Americatudents. The USB V.E.8 provides the
same for Latino students. Noticeably, therduplication here in congrison to strategies
being implemented by the ABSC coordinatothe context of support services for at-rigk
African-American and Latino studentS8ompare(USP (Doc. 17138 V.E.2.b.i.lll and
V.E.7.b.-c, V.E.8.b.-c.) Noticeably, 8 7, &5, differs from § 8MASS, by including a
provision for a Task Force to be created2fi3, to consult with experts, to develop|a

research-based strategy for enhancing a&ilutal outcomes, including potential t

O

reduce the achievement gap and improve ewéa educational outcomes, for African

American studentsld. 8 V.E.7.g-i. In comparison§ 8, MASS, provides for the
implementation of specific strategies atnat improving Latinostudent educational
outcomes and to close the achievement gaph as Arizona Department of Education
Office of English LanguagAcquisition Services (OELAS)d. § V.B, and Advancement
Via Individual Determination (AVID),id. 8 V.E.8. And, there is the CRC USP

requirement for CR courseSee(Reply (Doc. 2111) at 25) (recommending one of two

=

CR courses at Santa Rita High School bé&&itan-American perspective “even thoug
the course enroliment is i@r than the minimum estighed for offering elective
courses”).

The Special Master does not recommeniawn status for African-American of
Latino student support services. Insteaddyorts these two departments, AASSD apd
MASSD, cost approximately 8.million dollars a year withduany concrete showing of

benefit to either African-American or Lab students. Nevertheless, he reports [an

- 119 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

unflagging adherence by the Pla#iis to maintaining these departments in spite of t
past, present, and anticipated future disagrent between the parties over the function
these departments. It has been clear toGbigt since the inception of the USP that the
two departments were as symbolic as thvegre substantive, especially given th
duplication of efforts between each ofetldepartments and between other Distr
departments and other Distrigperations. Like the SpeciMaster, this Court would be
remiss if it did not consider ending thedepartments as the natural consequences
attaining unitary status. (2016¢ SMAR (Doc. 2096) at 56.)

The Special Master reports:

In January 2018, the District anihe Fisher and Mendoza plaintiffs
developed a completion g for how these deganents would function
80|ng orward. These planprovide very little iformation about how the
epartments will actually function. €hplans basically retain the current
staffing but z(ijppear to give some oétF_eopIe different titles. The staff of
the proposed departments have multiafel poorlg defined functions in
direct contradiction to recommerittms made Dby the District in its
evaluation of the efficacy of these departments.

Id. at 55-56.

The Mendoza Plaintiffs object to the &fjal Master’s report of an agreemen
“They are aware of no such plan,” and themae actively engagedith the District to
develop a new plan for MASSD. (MendoResponse (Doc. 2108t 48.) The Fisher
Plaintiffs are silent. In addition to his objem to the apparentlgonexistent agreement
the Special Master recommends that the madantinue to meet tadentify activities to
be performed by staff of the two departiteeand demonstrate how these activities :
integral to the core functionsf the District; specify the qualifications that members
the department staffs should have to perfepecific functions and describe how stg
with these qualifications can be recruited,teal and retained (e.g., current salary levs

will not do it); convene a small panel of exgefho more than four people) to advise tl

District on effective practices for providirgupport services to African-American and

Latino students, and no later than May 11200 submit a revised plan for AASSD and

MASSD or an alternate. (2016-17 SMAR (Doc. 2096) at 57.)
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The Special Master recommends contthuegotiation between the parties even
though “[ijt would not be difitult to identify effective sategies for enhancing the
achievement and social-emotional depetent of African-American and Lating
students,” and even though the “District iseally implementing some of the strategies.
Id. Further negotiations are needed accuydio the Special Master because of the
contentious history between the parties ovev km define and suppbeffective ways to
enhance the quality of education for AfmeAmerican and Latino students. The Coyrt
disagrees. Party contentiousness is not a re¢asamplement or not implement a strategy.
The USP calls for the District to determineetiiner effective support strategies exist, and
if so to implement them and to operate thetiixt to the extenpracticable pursuant to
effective strategies. The Special Master'sANsuggests that the District has evaluated
the efficacy of the MASSD and AA$S5 and recommended changes. Sugh
recommendations are appropriate, here, whde District has operated the studgnt
support services, pursuant t@ § and 8, for several years.

The District shall recommend an organiaatl and substantive plan for the post-
unitary status delivery of student suppssrvices to AfricarAmerican and Latino
students, including ELL studexmtwhich shall: identify activiteto be performed by stafi
of the two departments and demonstrate hbese activities are integral to the core
functions of the District, and specify the gjfieations that members of the department
staffs should have to perform including sfiecfunctions and describe how staff witl
these gqualifications can be recruited, trained eetained (e.g., curresalary levels will
not do it). The District shall develop a Postitary Status Plan fAASS and MASS, and
may convene a small panel of experts (no nibam four people) tadvise it regarding
effective practices for providing supposervices to African-American and Lating
students. The Court notes that student sug@rxices are an ar@#ere the District, for
reasons explained later in this Order, willled accountable for theffective use of the
Evidence-Based Accourtsity System (EBAS). The Posinitary Status Plan for AASS
and MASS shall ensure tledfective use of EBAS.
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The District shall file tb Post-unitary Status Pldar AASS am MASS, which
shall trigger reconsideration of unitary statosrespect to student support services for
African-American and Latino students.

e. Maintaining Inclusive School Environments: USP § V.F

The USP § V.F prohibits the District froassigning students to classrooms and
services in a manner that impedes desegydtilhe District shall review its referral
evaluation and placement policies and pcasj as well as relevant disaggregated
enrollment data, and shall take appropratgon to remedy any classroom assignment or
placement of students that résun the racial or ethnisegregation of students.” (USP
(Doc. 1713) 8§ V.F.1.) The Mendo&aintiffs call for the District to demonstrate that jt

11

has reviewed “its referral, evaluation apthcement policies and practices, as well fas
relevant disaggregated enrollment data, simall take appropriate action to remedy any
classroom assignment or placement of stuglghat results in the racial or ethnic
segregation of students.” (Mendoza ResgwiiDoc. 2101) at 46 (quoting USP (Do¢.
1713) 8 V.F.a.) The District’'student assignment policiesvieabeen under scrutiny for
the past three years, with DARs and SMARdfevery year. This year, the District fileg
the USP compliance report foraxzy USP provision. The Meloza Plaintiffs have access
to disaggregated enrollment data and thegyoo¥ discovery. Yet their objection leaves
the Court guessing: is thergeoblem, and what is the preln? ELL programs segregate
students; Dual Language programs segiegstudents. GATE programs, requiring
cognitive testing, segregate students andetimes create a raticomposition in a
GATE class that differs dramatically from thecial composition of the school, but still
the racial composition of the GATE classrognmore integrateshow than before the
USP. Without more, the Court cannot itlBn a problem relatedto the District’'s

compliance with the USP drthis USP provision.

The USP also requires the District tievelop and maintain inclusive scho@
environments as follows: 1) adopt inclusiven-discriminatory policies for all District

activities and disseminate thahroughout the District; 2)ilot and implement strategies
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to develop intercultural proficiency, an8) amend policies, including JICFB, and
practices to protect all members ofetlschool communities from discriminatory
harassment and bullying. The District shadbuire each school principal to develgp
strategies to highlight thestoric and ongoing contributioms diverse ethnic, racial, ang
linguistic groups in a manner that is exd throughout each school, including publjc
displays, classroom environments dibdaries. (USP (Doc. 1713) § V.F.2.)

Many of these strategies have been wuhsed in the context of ALEs and CR(s

because multicultural ecuculums and creating environmermfexcellence serve the dus
purpose of being strategies st highlight positive contritions from diversity. There is
no assertion that principals have failed tblply display positive portrayals of diversity
in classrooms and school libraries. Thee@pl Master proposes a Completion Plan
requiring the District to compile a report eXisting data from annual student and teacher
surveys, which he believesahid reflect whether students feel accepted by students of
other races and by teachers or experience ibgllgr harassment. Ithe event the data
reflects that levels of inclusiveness that naelle improved and/or that perceptions vary
by race, the District shall identify remedistrategies and im@ment them during SY
2018-19. The Special Mastelmpletion Plan enaldethe District to address issues gn
a school by school basis.

The Mendoza Plaintiffs call for more. Theyant the Special Master to review
claims and investigations afleged discriminatory harasemt and/or bullying at schoo
sites. They want him to review the Goviagn Board Policy JICK to ensure that staff
persons responsible for investigating arebponding to complaints have and are
perceived by parents, studerdasd staff as having sufficiemdependence to effectively
and fully perform this responsibility. GovergirBoard policies are public and available
to the Mendoza Plaintiffs for them to rew. Again, without mee, the Court cannot
identify any problem related to the Distisctompliance with tis USP provision.

The Special Master's Completion Planngadies with the USP. He requires thge
District to provide the 3-yeasurvey data by May 2018 andentify the strategies the
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District has utilized to improve inclusive sadl environments, which shall be studied k&

the District in collaboration wh the Special Master before the beginning of SY 2018-

to determine the effectivenes$ such strategies overall and/or by race, and to identify

any additional strategies to improve inchemess. Depending on this analysis, tl
District shall report and impleemt in SY 2018-19 the plandestrategies for maintaining
and/or improving inclusiveness. For reasoxgl&ned later in this Order, the Court shg
consider whether the District has implertregha Professional Learning Plan for the

strategies aimed at cte® cultures of civility.

The District shall file a Notice anReport of Compliance with the Completio
Plan, including a Professidn&earning Plan, which shalrigger reconsideration of
unitary status.
5. Discipline: USP § VI

From its inception, this case challedgthe District’'s disciplinary policies ang
practices as having a disparate effect on nitywstudents, especially African-Americat
students. It was addressed asGeeen factor and expressly included in the 197
Settlement Agreement and agan the USP. “Disproportiwality does not, in itself,
demonstrate discrimination,” (2016-17 SMARDE@5) at 60n.24), but it is a red-flag fo
when discrimination may exist. In 1978nd now, African-American students ar
disproportionately subject to disciplinary iacis. Latino and White student suspension

not disproportionate to their respective qetage representations in the total studs

body. Latino studets are 61% of the student pdgiion. White students are 20%.

African-American students makep only 9% of TUSD’s students. There is n
explanation offered for why 10% of the tostlident population acoats for almost the
same number of suspensionsnpared to White students, who make up approximat
20% of the student population. In other wardfrican-American students are twice 4
likely to be suspended as W students. “Although, compared national averages in
other school districts, African-Americanusents receive less disciplinary measures
TUSD.” (TUSD Response (Doc. 2099) at 39.)
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To be exact, in 2016-17: White students made up 21% of TUSD students, Afilican

American students were 10%, and Latino stislevere 61% of TUSD students. Whit

e

students made up 17% of in-school suspensions, African-American students werg 18

and Latino students were 5566 the students who were suspended in-school. White

students were 17% of out-of-school longatesuspensions, African-American students

were 19% and Latino studemgre 52% of out-of-school long-term suspensions. (20
17 SMAR, Revised Discipline Report 12/2017 (Doc. 2096-10) at 4.)

The Court has nevidence that the level of disproportionality has decrea
during or from the USP. Accordirtg the Special Master, “[t]hBistrict is still finding its
way in developing and imeimenting coherent policies and practices related
discipline.” (2016-17 SMAR (Doc. 2096nt 62.) The Court finds this is af
understatement. There has actually beertraaefrom initial step$orward. The number
of in-school suspensionsey by about 28% betweer0P5-16 and 2016-17, but wa
obscured by the District changing the defomtifor exclusionary @cipline. The Special
Master could not rely on tHeistrict's data reported ithe 2016-17 DAR because it faile
to use the definitions of disciplinary actiom place in 2013-14and he had to obtain
relevant data by Requsdor Information.

November 9, 2017, the Court issued@uuer resolving thislata reporting issue,
which at that time the parties reported had heatispute for over a year. First, the Cou
repeated its prior admonition thiatthe context of data gahing, the parties should ant
the Court would defer to the SpaicMaster’s data gatheringrdctives related to his data
needs for monitoring # District's progress under the USP. (Order (Doc 2087) at

More to the point, the Couadopted the definitiofor exclusionary dicipline as: “being

removed from a regular classroom.” The Coefected the District’s reclassification of

in-school disciplinary interventior($Sl) as “not exclusionary.’ld. 4-5.

The Court issued its Order response to th Special Master's complaint that the

District’s reclassification jepardized complianceith the USP becausewas difficult to

correctly calculate the extent of declinegshe amount of serious student misbehavdr.
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at 5. He questioned a dramatic drop indkerall amount of disciplinary actions betwes
2014-15 and 2015-16, with lag change for in-school spensions which dropped by
78% and long-term suspensionsiethdropped over 50%. Hatabuted the drops in part
to the District's change in the Guidelines for Student RightsRegponsibilities (GSRR)
that allowed the introduction i2015 of the in-shool District Alternative Educational
Program (DAEP) for disciplinary offensesathpreviously would have required out-of
school suspension. The Court commended the District on DAEP, but held tha
District went too far in its quest to reduoat-of-school suspermis when it classified

long-term placement of a studentDAEP as a school transfand not as an exclusionar

removal of a student from classroom instructionat 6. The difficulty now in assessing

the effectiveness of the disciplinary strategies rests on the District's definitig

programmatic change in 201&hd stubborn adheremdo it, even in the face of the

Special Master’s directive and tiurt’s Order to discontinue it.

In the USP, “the Parties acknowledge that the administration of student disc
can result in unlawful discrimination whestudents are disproportionately impacted
treated differently by virtue of their race ethnicity” and “acknowledge that the punitiv
use of serious disciplinary sanctions fowltevel offenses creates the potential f(

negative educational and long-term outcomesaftected students.” (USP (Doc. 1713)

n

~

it th

/
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D
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VI.A.1.) To redress these readii, the USP requires the District to consider its student

behavior policies and discipline practicestime context of its overall goal of creatin
inclusive and supportive school environmerts. 8 VI.A.2. The USP requires the
District to “commit to ensung that students remain as often as practicable in
classroom settings where leargihappens” by desing a variety of graduated positiv
behavior techniques to be udeaised on the student behawabiissue with the goal being

“to prevent students from being excluded for any amount of time from the classroq

D

the

11%

)M C

school.”1d. “The District shall reduce racial and ethnic disparities in the administration

of school discipline.’ld.

The USP provides for two comprehensigsehool-wide approaches to classroo
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management and student hbgior. Restorative Practs and Positer Behavior
Intervention and Supports BFS). Correspondingly, the WSrequired the District to
evaluate and revise its Guidelines for midRights and Respsibilities (GSRR) to:

(i) limit exclusionary consequencef instances in which student
misbehavior is ongoing and escalatiagd the District has first attempted
and documented the types of intmtion(s) used in PBIS and/or
Restorative Practices, as appropriate; require the administration of
consequences that are non-discnatory, fair, age-appropriate, and
correspond to the severitf the student’s misbehavior; (iii) require that
consequences are paired with megful instruction and supportive
guidance (e.g., constructive feedbacid aeteaching) to offer students an
opportunity to learn from their behaviand continue to participate in the
school community; and (iv) require tHatv enforcement officers, including
School Resource Officers, Scho®@afety Officers, and other law
enforcement and security personnehowinteract with students, are not
involved in low-level student discipline.

Id. 8 VI.2.a. Likewise, the USP requires the Dittto monitor disciplinary data, analyz¢

AY”4

it, and develop corrective action planso “tensure that exclusionary disciplin

~ (D

consequences are not meted out in a manaeirtipermissibly targets or has a disparate

effect on students of a particular race or ethnicity.’8 VI.F.2.

—h

The Court finds that the USP is designedtreate a disciplinary program that
implemented and staunchly adhered to wébuce exclusionary discipline, thereby
reducing disproportionality. Andisproportionality, if discoved, will trigger corrective
action plans whenever possible. The Court agksat are the corrége action plans, if

any exist, for African-American studentwho are disproportionately affected b

- <

exclusionary discipline8eeUSP § VI.B.2.a.(iii) (requiring @nsequences be paired wit
meaningful instruction and supportive guidasoestudents learn from their behavior and
continue to participata the school community).

The Special Master does not recommenitiam status because: there has been a

“reversal of progress with respect to in-school suspensions during the 16-17 school|yea

the fact that the District has made ynmodest improvement in out-of-schoql
suspensions, and the persiseef disproportionality in gpensions between White and
African-American students. (2016-EMAR (Doc. 2096) at 63.)

The Special Master reports specific rdmocks to unitary status, as follows:
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In its Annual Report, the District deribes processes for problem solvin

and communication, but staff intéews and reports from the Specia

Master's Implementation @amittee, who tour the schools, indicate that
the processes described in the DAR not being reliably implemented

throughout the District.

There is no way to identifwhat issues confront which schools or what has
been done to address identified proldesnd to ascertain whether different
strategies are more effective than others.

There is no way to ensure that tiéferent offices involved in discipline
are working collaboratively and systemsatly, and withthe exception of
the Coordinator of Discipline, all dhe key central office personnel who
are involved in addressing importadisciplinary problems have other
important roles so that the allocatiofi their time to discipline issues is
potentially problematic.

Implementation of Positive Behaviortémvention and Suyrts (PBIS) is
fundamental to reducing disciplinesues and creating qun_lve learning
environments free from disciplinary sduption, but the District did not
provide principals with a protocdbr evaluatln% progress made at the
school level with PBIS uii the end of SY 2015-16.

The District couples PBI®ith “Restorative Practice” as two strategies, but
Restorative Practice is a strategylde used with PBISnot a separate
strategy.

Principals are accountable for plementing PBIS, and report on the
effectiveness of PBIS at their schodisit there is no regularly scheduled
process for monitoring thaccuracy of these reportsnd there is evidence
that effective implementation variesticeably from school to school.

Training for principals, who are responsible for implementing PBIS, is
woefully insufficient, deling mainly with administative matters such as
data resources and data gathering, smme bias-traing which does little

to address how to deal with stid® who violate school disciplinary
policies. Instead, principals need miaig to enable them to confront the
challenges involved in brging about changes in the school culture or how
to manage difficult disciplinary situatis that threaten school safety. An
effective PBIS program depends ambstantial professional development
for principals but the District's Amual Report does not indicate any
training for individual principals.

The District uses *“walk-throughs’by District personnel who have
responsibility for oversight of PBIS jplementation at multiple schools, but
there is no on-going analysis@ports on these walk-throughs.

If TUSD central office review of data from individual schools sets off
alarms that there are problems withspect to the administration of
disciplinary policies an Bractlces,ethschools involved are asked to
prepare Corrective Action Plans (CAPs), but there is no continuity in these
reports and some are nothing mtiran assertions to do better.

Responses to student and teacheresigindicate that discipline problems
persist in many schools, staff at sealteschools indicated that staff and
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students do not feel safe at sohobullying and harassment are not
uncommon, and report principase not fair or consistent.

IC interactions with teachers imdite a frequent lack of understanding
regarding disciplinary practices, the &S, PBIS and Restorative Practices.

The TUSD Superintendent has retedr to the Governing Board that
training for PBIS and Restorative &tices is inadequate and requires
additional investment.

Administrators receive “Fred Jones” training which contradicts the
premises of PBIS and Restorative Practices.

In SY 2016-17, the District’'s hatidg of fighting as an immediate
suspension violated th@SRR, which it has suspded but now there is
evidence that in some lsmols routine fights are e mischaracterized as
assaults to justify suspsion under the GSRR.

In short, the USP includes extensipeofessional development provisions o

ensure that the disciplinary procedures and théiype®ehavioral mods are being used
by administrators and teachers in its scha®@$P (Doc. 1713) 8 EThe Special Master
reports that “there is insuffient evidence to be cadént that the District has put in plac
processes and developed the capabilities gfdators that will endb the District to

make progress in the future to reduce lewtldiscipline, especiallghat which involves
suspensions, and further reduce the disptapwlity in disciplinary actions involving
African-American students.” (2016-17 SMAR @B. 2069) at 63.) Irother words, the
evidence reflects that on a school-by-schoasis there is a varied degree of effecti
implementation of the disciplinary strategideveloped pursuant to the USP.

The Mendoza Plaintiffs obgt to the Special Master’siliae to point out that in-
school suspensions are underrepresentszhuse the District counts the number
students suspended, not the number of ssspes In other words, the District count
one in-house suspension for a student mhay receive multiple inouse suspensions.

The Special Master agreesstitompounded the difficultly hbad correctly calculating

°2 The Fisher Plaintiffs are confusingbjflent on the subject of discipline.
They offer this: “Forty year of futility on deseﬁ_ effortsnal after billions of dollars
of deseg funds were spent, African-Amanahildren are still &, not closing the
achievement gag, and disproportiohatesuspended from classes.” (Fisher
Response (Doc. 2100) at 8.)
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whether the number of suspensions hadreased or decreased. He amends

Completion Plan recommeations, accordingly.

The breadth of the Speciilaster's Completion Plan is telling in respect to ti

progress or lack thereof made under the &Y Discipline. The amended Completion

Plan is as follows:
By the beginning of SY 2018-19, thedDict shall take the following steps:

A. Data on student offenses andpenses to them shall use measures
that were in place in 2013-14 to seme that trends can be accurately
assessed and dlstmacftlons between Sy?acnons that respond to student

misbehavior are clear.The District shall reporsuch discipline data both

by number of each type of diptinary consequence imposed and by

number of students receivirepch type of disciplery consequence. Data
should include studentsitlv multiple infractions taavoid any miscount of
the degree of discipline difficulties.

B. Teachers, principals and othshall have easy access to information
about how best to deal with partiauloffenses as defined by the GSRR.

Such information shall bavailable in real time (e.gonline), and be based
on research in other districts andfeetive practices identified within
TUSD. Such information could includeame of individual teachers and

other professional personnel who haemonstrated relevant expertise and

be willing to provide peer support.

C.  The District shall hire or depiate an individual “Director of
Discipline” whose sole fous is the implementatn of discipline-related
desegregation efforts. (The Office tfe Director of Discipline shall be
staffed with full-time pesonnel sufficient to:

1. Analyze school level data, imcling all data the District is
required to collect and analy under USP Section VI.F.2,
and bring any issues warrantimyestigation or remediation
to the attention of the chief at@mic officer of the District.

2. Review schools' use of euslonary discipline to ensure
that it is fair and equitabl and complies with the GSRR,
including ensuring that exclusionary discipline is not
inappropriately used for VWe-level incidents involving
physical aggression (includintfights” that do not lead to
significant Injury) and that ¢eh-all offenses such as
“disorderly conduct” and “otheaggression” are not used to
improperly impose exclusionary discipline.

3. Provide technical assistartoeschool level personnel.

>3 The Court has no intention of issuing this directiveaife, without
the7r(§ being consequences foe failure to comply with itSee(Order (Doc. 2087)
at /.
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4. Contribute to the design pfofessional development that
focuses on handling potential disciplinary problems at the
classroom level and that recogeszthat disciplinary problems
are often related to the nefat improved instruction.

5. Assist schools in devgling corrective action plans
(“CAPS’?, review CAPs for constency and efficacy, monitor
the implementation of CAPs mthly, suggest modification
or support as needed, anddk any improvements resulting
from the implementation of CAPs.

6. Conduct and monitor site-level walkthroughs of PBIS
|meIer_nentat|on and conduct folleup in an effort to make
PBIS implementation across schools consistent and effective.

D.  The Coordinator of Disciplinshall report to the chief academic
officer for the District.

E. The process for deali with hotspots and high visibility problems
shall be streamlined. It shall not becassary to regularly convene meetings
of central office staff who have legr responsibilities than discipline in
order to determine how best to address challenges.

F. For any student offered a DABRcement, the District will include
any days suspended prior to the DAgERcement in caldating the length

of the DAEP placement offfed the student will nogéxceed the number of
days issued fathe suspension.

The Court adopts this Completion Plan in full, including its deadline. The C
adds that the District shalbmply with 88 VI.B.2.(iii), F.2 and develop corrective actio
plans either on a case by case basis sirickwide to address the consequences
exclusionary discipline which is dispropionately experienced by African-America

students, and ensure implementation of these action plans.

The Court adopts the Completion Plamovisions recommended by the Mendoz

Plaintiffs, as follows:

1. The District shall institute a praseto regularly assess that teachers h;

an understanding of Distridisciplinary practices, th&SRR, PBIS, and restorative

practices.
2. The District shall regularly revieand assess the accuracy of reports
principals relating to the usef PBIS and to ensure th#ttey are using the District’s

protocol for evaluating progresstivPBIS at the school level.
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The Court adds that the District shdévelop practices and qaedures to ensurg
that the disciplinary programesigned by the USP is implemted, and buy-in is being
promoted, now and in the future, by the Dgtin its schools, by its principals and
teachers. For reasons explaidatkr in this Order, the Disti shall be held accountabls
for the effective use by principals and teexs of the EvideneBased Accountability
System (EBAS) data related thscipline. Likewise, for reass explained later in thig
Order, the Court shall consider whethee thistrict has implemented a Profession
Learning Plan for USP § VI sitegies to ensure the disane strategies are uniformly
used by teachers and principals district-wide.

The Court notes that the Specislaster's Completion Plan, the Mendoz
Plaintiffs’ recommendations, and this Courtncerns are the samée effective use of
EBAS and the USP disciplinary strategidssigned to reduce the negative effects
discipline to address the isswf disproportionality, espedly for African-American
students.

The District shall make attaining unitasyatus in discipline, pursuant to USP
VI, a top priority. The Districshall file a Notice and Repaof Compliance at the end of
SY 2018-19, including a detailed progress repgpecifically addressing each provisio
of the Completion Plan and a Professiobaarning Plan. The Notice of Complianc
shall trigger reconsideration of unitastatus for USP 8 VI, Discipline.

6. Family and Community Engagement: USP 8§ VII

A major component ofhe USP is 8 VII, Family and Community Engageme
which stretches across the USP, especitily outreach provisits for § I, Student
Assignment; 8§ V, Quality of Education, argdVI, Discipline. In short, Family and
Community Engagement is a multi-provisionulti-departmental program. The breadf

of the program is both its strength and weakness.

The USP requires the District to adoptrategies to increase family anfd

community engagement in schools, includaeyeloping and implementing an outrea¢

L ==

AY”4
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a
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h

h

plan to families, providing information families about available services, programs and
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courses of instruction, learning from families how best to ntket needs of their
children, and collaborating with local colleges and universities and community grou
provide information ath guidance designed to improve the educational outcome
African-American and Latino students, inclndi ELL students, and providing relevar
information to their families;(USP (Doc. 1713) § VII.LA.1.)

The USP requires the District to vdop and implement the Family an
Community Engagement Services, Distiid@mily Center Plan(USP § VII.C.1.) The
USP calls for the District to hire or designat®istrict Office emplyee to be the Family
Engagement coordinator (FEC), located dtamily Center, and to be responsible f
reviewing and assessing the District's @rig family and engagement and suppa
programs, resources, and practices, focusimghfrican-American and Latino students
including ELL students, and families, partiady students struggling, disengaged, and
at risk of dropping out, tgarticipate in the develomnt and implementation of the
outreach and recruitment plaidl. 8§ VII.B.1. When the USP was drafted, the Distri
operated two Family Centers and the AA&d MASSD. The USP called for a Famil
and Engagement Plan to reorganize fanelygagement resources for an effecti
delivery system by increasing Family Centewvems to ensure egable access to thesg
programs and to concentrate the progransslabol sites as inclited based on nedd. §
VIl.C.d.

All parties agree staff assignmentsrgvanade, the program assessments w

made, and these efforts resulted in the Revised Family and Community Engagemer

(FACE Action Plan), dated Septeer 26, 2014, including: thed to Reorganize and/or

Increase Family Engagement Resourced the Plan to Expand and Develop Ne
Student Service and Partnership Centers.fifseplan focuses on school-site program

resources and practices, and the latter focolsgsograms, resources and practices at

Family Centers. It is undisputed that thesttict opened two more Family Centers, whig

provide computer access for family engagat, distribute comprehensive informatijn
0

on all the USP student service programsg g@rovide translation and interpretati
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services. (TUSD Response (Doc. 2099) (ci@0d.6-17 DAR (Doc. 2075-7) at 4-4-6, 11
21, 27-48).
The question of unitary status hingestba implementation and effectiveness

the FACE Action Plan, which includes bagichool-site and Family Center program

resources and practices to create learoemgric family engagement and suppart

opportunities. First, the Special Master considers “learning-centric” an ill-defined t

(2016-17 SMAR (Doc. 2069) at 67.) The Cobdoes not agree. Under the FACE Actign

Plan, family engagement is not simplyrg@tal involvement, but must be a learning-

centric engagement strategy informing paseabout student learning and the paren
role in their student’s sucse. (FACE Action Plan (Doc. 21€2) at 101.) In other words,

it is not a school social event or any schaalivity attended by parents, like a stude

concert or play’ As noted in te FACE Action Planoften student engagement at

District schools is limited to parental invement activities, not strategies to suppc
learning.ld.

The FACE Action Plan iddified as a problem the Drtt's heavy reliance on
Title 1 and Student Support IS&es provided byAASD and MASSD tgorovide parent
education opportunities, wiblut any district-wide codiination or comprehensive
strategyld. at 101-102. The FACE Action Plan prioré a need for the District to hav
a district-wide family engagement vision, aretognized that to effectively promote
the District would have to create a crospalémental infrastructure with some kind
cohesive staffing plan to enmsucoordination of effort;ontinuous quality improvement
and effective service delivery. The FACEt®n Plan administrative scheme includes t
Assistant Superintendent for Equity, supdangsthe Director of Family and Community
Engagement, supervising the FEC, with Bieector and FEC working closely with the
Directors of AASD and MASSD, ifle 1 and other departments.

~>*To be clear, data reporting for fdynand community engagement shall
not include family involvement; familyengagement must facilitate student
learning or be training of faily leaders for schools.
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The Court has opened theor for the District to r@ssess its reliance on AASI

and MASSD, and consequently there may nedakta revision of the District’s reliance

on AASD and MASSD as direct providerof family and community engagemer
services. Effective coordination of servicelsall be addressed in the context of a
proposed changes from the District in tbées and responsibilities for AASS and MAS
under USP 8§ V.E.7 and 8.

The FACE Action Plan makes the rBector of Family and Community
Engagement responsible for the districtlev coordination of family engagemen
activities. (FACE Action Plan at 102.) However, the SMAR makes it clear that
effectiveness of the FACE Action Plan aheol sites is the respsibility of school
principals, but the FEC *“is not in a position hold school leaders accountable or
direct them to engage in improvemeht2016-17 SMAR (Doc 2096) at 69.) The
Special Master recommends that the Dsstnmake it clear that “responsibility foi
overseeing implementation of school-levetattgies for family engagement res

primarily with the principaland oversight of principals’fi@rts in implementing family

engagement strategies is the responsibibfy District supervisors-- assumedly the

Director of Family and Community Engagembieor the Assistant Superintendent fc
Equity. If not, the District sHapropose an administrativerstture that can effectively
ensure buy-in from principafsand teachers to implentethe FACE Action Plan.

In the SMAR, the Sgrial Master finds that the District has complied with t
FACE Action Plan for Family Ceats but not for school siteSee(2016-17 DAR RAC
(Doc. 2075-7) at 1-56.) Following f#ztions from the Mendoza Plaintiff$the Special

Master agrees that the District's dateacking for family engagement has bee

*® The data review for famiIK and c_om_mlitP/ engagement efforts at schools
reflects “a significant number afchool principals did notven file the requisite
reports for on-site family andommunity engagement activitieSee(Mendoza
Response, Ex. 21 (reﬁémg 23 reports completemut of 77 schools, with
remainder needing updates or missing.)

*® The Court is not persuaded thatssing survey data would preclude

unitary status; substantive research-based strategies shall Distriat priorities.
(Reply (Doc. 2111) at 37.)
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insufficient for both school-site and Family Center activitiés.reports that in SY 2018-
19, the District initiated a more robust appro&eigathering data on family engagemer
and the District has engaged a national expetohns Hopkins Uwversity to provide

services to schools for the developmenteffiective family engagement strategiés.
(Reply (Doc. 2111) at 37-38T)hese two actions by the Dist address both reasons fq
not granting unitary status for §lyFamily and Community Engagement.

The Special Master poinut that the most effective strategies for address

education-related issues “occur at thénasi-level where families have a greate

incentive to be involvedh the pursuit of strategies emhance the leaing opportunities
and outcomes of their own childrend:. at 38. The Court finds th#te District shall task
the expert with developing digtt-wide guidelines for fosterg family engagement at the
school level, including stratezgg which enable teachersléarn from families how best tqg
meet the needs of their stude and strategies which etalparents to participate
meaningfully in school plans and activitie§he District shall provide professiong
development for principals, assistant pmpals, and teachers to implement the
strategies. District supervisors, who earesponsible for @rseeing principals’
performance, shall oversee implementation byqgypeids of the strategies developed ag

result of the expert’s wk with the District.

The Court finds that the only remainimgiestion relevant to awarding unitar
status for VII, Family and Community Engagent, is the implementation of a district
wide strategy for family and communityngagement services at school-sites and
effective data gathering and tracking progrédubsequent to the conclusion of th
expert's work, the District &l file an update to the FR2E Action Plan, reflecting the

directives contained in this Order and crogs+encing as appropriate the District's PoS

°" The Court directs that the expennsider the Special Master’'s concern
that the Academic Parenedcher Teams (APTT) is ha two-way family-teacher
information sharing strategy and that Supiperand Inclusive Learning &SAIL IS
%ng;fe%té\ge) strategy for schools, neamily Centers. (2016-17 SMAR (Doc.
at 68.
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unitary Status AASS or MASBIan as relevant. The filg of the Updated FACE Action
Plan will trigger reconsideration ahitary status for the USP VII.
7. Extracurricular_Activities: USP 8§ VIII

The Special Master recommends deferring unitary status analysis for extra

curricular activities until additionanformation is gathered and analyzed. He reports t

he is unable to make school-level tmEpation comparisons, particularly between

Racially Concentrated and Integrated schostsch are necessary tietermine parity, or
a lack thereof. The Districthanged the data components to develop a m
comprehensive approach to assessing maation, but this created difficulty in
comparing year-to-year data. Two years of-jigticipation data is needed to determif
whether the District has effectively addressedtyaln short, the current data is for on
year and it is not possible to determine veetthe District hasnet its responsibilities
with respect to extracurriculactivities until adequate data is available. He propose
Completion Plan to attain uary status, including the delopment of procedures ang
formats for data gathering, its analysamd if necessary, development of remed
strategies. The Mendoza Plaifgifagree that the Completidtian will result in unitary
status for USP § VIII.

The Completion Plan is as follows:

1. The District shall revise its perting on extracurricular activities to
include all such activities clearly dediating which are funded by parents,
the community, the District, or otheowrces outside the District including
the 21 Century or similar grants.

2.  Data shall be reported byagle structure and race of student
participants in extragucular activities.

3. By September 2018, the Distri shall conduct the study of
participation in its schools with Eal’tl(aﬂ attention to racially concentrated
schools and those schools at which Anglo student enrollment exceeds 25%.
If disparities exist, the District shiwbexplain the reasons for these and
identify strategies for elimating them, if practicable.

4. By August 30, 2018the District shall have put in place and
implemented a process by which prpalis are responsible for reviewing
the extent to which extracurriculactivities at their schools are providing
opportunities for interracial contact aB%vae settings of shared interest
as mandated by the USP. The t shall analyze the array of
extracurricular activities occurring in the schools and identify those that
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provide opportunities for interraciabitact and positive settings of shared
Interest, and if necessary developmeslial strategies to ensure such
opportunities are occung in each school.

5. By January SY 20189, the District shall implement any strategies
identified for eliminating disparitiegn extracurricula activities between

schools and/or for extracurricular activities to affasgdportunities for
interracial contact and positivetsegs of shared interests.

At the end of SY 2018-19, the Digtishall file a Notice and Report o
Compliance for USP § VIII.
8. Facilities and Technology: USP 8§ IX
The District developed two indexes: 1) the Facilities Conditions Index (F
which includes an Educational Suitabilitydse (ESS), and 2) the Technology Conditio

Index (TCI). The District conducts a biannuaVview of both and usdbese measures a
decision-making tools, respectively, for capital expenditures pursuant to the Multi-
Facilities Plan and Multi-Yeardchnology Plan, respectively.

The FCI tracks such things as classn capacity and tilization, portable
classrooms, heating and cooling systemkygrounds libraries, textbooks, speci
facilities like laboratories angymnasiums, capacity and usecaffeteria, fire and safety
conditions, and asbestos abatement. Thdtityear plan for facility repairs and
improvements, places a priority on facilitynzbtions that impact éalth and safety, and
then Racially Concentrated I8mls that score below 2.8JSP (Doc. 1713) § IX.A.1.)

The TCI tracks student access to compugard other learning devices like sm3g
boards, availability of wireks and broadband internet an school, research-base
educational software andourseware, and teacher pradiccy in facilitating student
learning with technologyld. 8 IX.B1.

a. Facilities

The Special Master reports that theldres were completed and filed with th
Court on February 27, 2015nc that same school year etiistrict without notice or

input from the Parties or Special Mastgtanged the FCI Index. As noted by th

Mendoza Plaintiffs, on November 9, 2017, tBisurt ordered the District to return to the
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original FCI formula so thathe Special Master's unitargtatus assessment would K
made pursuant to the origindCl. (Order (Doc. 2087) at 8.) This did not happen.
According to the “altered” FCI and ESBeasures, the Special Master finds 1
evidence that Racially Concentrated schodlave lower scores than non-racial
concentrated schools. He reports tha tmplementation Committe all experienced
educators, visited sample District schotisrate the facilities and their rating closel
aligned with the District’'slgered FCI scores. The SpecMhaster recommends that upo
recalculating the FCI scoresing the originally agreed toriteria, and assuming thos
scores demonstrate that Racially Concentratdabols do not have lower FCI scores th
those of non-racially concentrated schools,Diwrict shall have &dined unitary status.
The Mendoza Plaintiffs agree, but ask thabmpto awarding unitgy status, the Court
require the recalculation to be based anrtiost recent FCI data. The Court agrees.
According to the Special Master's Completion Planthe beginning of SY 2018-

19, the District will submit its revisions, dluding the most recent FCI data, for th

Special Master's review. The Special Mastshall file a Notice and Report of

Compliance with the Court, triggering anaw of unitary status for USP § IX.A.
b. Technology

The Mendoza Plaintiffs, the Districth@ the Special Mastesgree that recent
investments in technology witpriority for Racially Corcentrated schools increase
demand for internet service, especiallytlese schools. The Court assumes the Par
have proceeded pursuant to the proposegedited reviewand revision process
suggested by the Mendoza Plaintiffs for sawjj the TCI to include internet acces
Previously, it was not includeth the TCI because all schis had the same level o
connectivity. The District shiareview the updated TCI, and to the extent inadequ
internet speeds dispropimnately affect RaciallfConcentrated schools, tiestrict shall
develop a plan for correctirtge disproportionality by thend of SY 2018-19, and submi

the plan for the Special Master’s rewi and recommendation for unitary status.
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The Special Master recommends that tBourt retain jusdiction for USP 8§
IX.B.1.iv. and B.4 “teacher praiency in facilitating studeriearning with technology.”
For reasons explained later in this Order, tharCretains jurisdictiorere to ensure that
the District has implemented a Professionarbéng Plan to ensure teacher proficiengy
in using technology taecilitate student learning.

The Special Master shall file a Notieed Report of Compliance with the Court

triggering an award of unitary status fotX8B, except for teacher proficiency in using
technology to facilitate student learning. Thestrict shall seek @nsideration of USP
IX.B.1.iv and IX.B.4by filing a Notice and Report @@ompliance: Professional Learning
Plan.

9. Accountability and Transparency: USP § X

a. EvidenceBasedAccountability

According to the Special Mast “[a] core concept thas essential to the success
of TUSD going forward is @t decision-making will be dren by collaborative evidence
based problem solving.” (2016-17 SMAR (Do€9B) at 76.) He refer® the USP § X,
Accountability and Transparency, the express provisiontitieaDistrict create a system
to be known as: thEvidence-Based Accotability System (EBA% The USP requires
the EBAS data system to be capabletm@icking individual student demographics

academic and behaviordta pursuant to requirements &eth in an Appendix A to the
USP, running reports for treimg personnel data and imfoation, and automatically
producing alerts, flags, and other progrardmsegnals to indicate when students do not
meet pre-determined goals expectations for academiserformance or behaviora
concerns. (USP (Doc. 1713) X.A.2.) The purpose of E&S is to “review program
effectiveness and ensure thet,the extent practicable, program changes address racial
segregation and improving géhacademic performance amgiality of education for
African American and Latinstudents, including ELLsId. 8§ X.1.

The District reports that in 2014, it jmhased Synergy and added an application,
Clarity, to support the USP relgegment for automatic flaggingf at-risk students and fof
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tracking interventions. Claritinvolves two modules, thearly Warning Module (EWM)
and the Intervention Module (IM). Clarity algwovides current national research-bas
suggestions for administrators and facilitatofsnterventions to @dress high-risk areag
of concern: academics, attenda, and behaviolThe EWM ranks every student’s ris|
level along a continuum of ento nine. The IMformalizes the intervention referra

process by connecting the at-risk student wiité right supports, and then allows fc

tracking the fidelity and frequeyn of support efforts to eluate the effectiveness of

specific supports to specific students. Clarsysupported by a company BrightBytes fq
customization to meet theeeds of TUSD, including the WS and for training. (USP
RAC (Doc. 207510) at 6-8.) The EBAS includesser-friendly dashboards to enab
users to interface with datétleer through Clarity’s studergpecific dashboards or with
Synergy through big-picture dashboards ténrollment, Discipline, and Classroon
capacity and schedulintd. at 9-10.

The District began rolling out Synergynd Clarity at the beginning of SY 2018
17, with feedback to BrightBytes to makeramtions to improve effectiveness, and tf
final roll out for EBAS wasscheduled for SY 2017-18l1. at 9. According to the District,
it has “worked hard to make sure that adiftadministrators, teders and others--have
appropriate training othe use of the systefor the position they fill, and are evaluate
on their ability to tilize the system.1d. at 14.

The Special Master describes EBASths corner-stone teffective evidence-

based decision making, but believes that unitatus cannot be attained by its me

development or even implementation. Heammends this Court retain jurisdiction ove

EBAS until the District demnstrates capabilities and comméims with respect to what

he describes as the five domains of an Organizational Learning System (OLS)

e

—

e

Wit

EBAS being one, and the othimur elements of an effective system being: Professignal

Learning Communities (PLCs), MTSS, dideie monitoring, and program evaluation.

He admits that over the last two yeard)e‘tDistrict has done a very good job on tf
development of EBAS.” (20167 SMAR (Doc. 2096) at 78 The problem is that the
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other four elements haveitlv varying degrees of effageness been implemented fror

school to schoold.

The Special Master is likglcorrect that the District needs a well-developed Ol

but that is not the questiolVhat is relevant is how well the District has effective
implemented EBAS, and hereetl$pecial Master asks the right question: how well is
data utilized? The District will be well advisealconsider the Completion Plans he offe

to answer this question. Forwpthe record regarding EBAS scant, especially relate

to its implementation and use in the conteixthe USP programs where unitary statusii

at issue. Now that EBAS is operational ite us relevant to the effective implementatig
of USP programs. For example, the Courtdalked for the District to review AASD and
MASSD and make recommendations as to riwst effective strategies for providing
student support services for African Anoan and Latino students, i.e., AASS ar
MASS. According to the DistrictEBAS plays a major role ithe District’s future plan

for student interventions to improve statleachievement for African-American an(

Latino students, includingeLL students, and to adeBs major issues like the

disproportionality of discipline on African+Aerican students. When the District see
reconsideration of unitary status in the esaitof V.E.7-8, AASS and MASS, the Distric
shall provide details on the useEBAS for AASS and MASS.

In short, the District adopted a muitred support system (MTSS) for stude
academic and behavalr interventions, emphasizinthe most positive intervention
possible at each tier. The first-level of sugpierto provide strongnstruction for all
students in the class room. Then supperttiered upwards tgorovide additional
interventions for students wineed additional small group ordividual supports. MTSS,
accordingly, spans all StudeBupport Services, incluay AASS, MASS, and at-risk
students, for all services from tutoring éoit-of-school suspermis. The focus of the
Special Master's Completion Plas to ensure district-widschool-site use of EBAS in
the context of intervention programs and the use of EBAS to assess prd

effectiveness, especially USfltiatives, including the systertia analysis ofEBAS data
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to identify problem areas and/or schoolsttlare positive and negative outliers with

respect to success in implentieg initiatives or achieving pacular goals. He suggests

positive results would create a oesce library of effective practices and negative rest
would flag outliers for review.

The District objects because USP § XEBAS, does not callor more than its
development and implementation, but the USRuires the District to establish effectiv
strategies, and EBAS is a major part of many USP stratefwesefore, EBAS must be
used effectively. So for example, the Connust consider how well the relevant EBA
data is used to provide studesupport services to Africalimerican and Latino students
including ELL students. Additionally, the express purpose of EBAS is to review prog
effectiveness. Therefore, thBistrict must show that tevant EBAS data is being
effectively used by the persons resporesitdr implementing thearious USP program
strategies. In this way on reconsideratitdme District will addess the only remaining
iImpediment to unitary status for USP 8§ XEBBAS, which is to establish that it is bein
used.

The Court will take an especially clokmk at how well EBAS data is used ftq
implement effective strategies for: studesupport services, USP 8§ V.E.6-7; reducir
discipline, especially exclusionary diskime, USP 8 VI, and the evaluation of th
effectiveness of new initiatives, such as thoaplemented pursuatda USP § V.A. The
Special Master argues that if the EBAS isnigegffectively used in these three areas th
the requisite degree of professional develepielated to the impimentation and use 0f
EBAS has occurred. The Court agrees, afbagdress this showing on reconsideratic
of these USP provisions, whicorrespondingly, will estabhisunitary status for EBAS.
In other words, whennitary status is attained forabe USP provisions, 88 V.A and E.&
7, and VI, unitary status l&kewise attainedor EBAS.

a-1. Professional Learning Professional Development

The USP requires the District to providaining and professnal development for

implementing USP provisions across the boardafiministrators, céficated staff, and
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any other staff involved as follows: § Il.Judent assignment and/or enroliment proce
8 IV.l and J, the use of culturally responsive pedagogy and to improve teg

performance and for principate foster professional learning communities (PLCs)

5S;
ACche

SO

that effective teaching methods may be dgwetband shared; § V.E.5, for teachers and

administrators to teach and promote sibciand culturally relevant curriculum ang
pedagogy; 8 VI.E, to use poskiwbehavior approaches to discipline and Guidelines
Student Rights and Responsties (GSRR); 8 IX, the use of technology (computel
smart boards, and educational softwaretl@ classroom) to proote student learning,
and 8§ X.A, the use the EBAS.

The Special Master reports that thestrict has undertaken new and mo
productive strategies for professional depehent that he describes as Professiol
Learning. The Special Mast@roposes that the District with his assistance develo

comprehensive researblased plan for how professioriaérning is provided to teacher

and administrators, which shall be implerieeh especially in the context of seeking

reconsideration for unitary status relatedctdturally responsive pedagogy, 8 V.E.6.g

and ii; reducing student misbehavior, 8 VI; cregtcultures of civility in schools, § V.F;

for

S,

e

nal

P a

V)

.1

enhancing teacher and administrator proficiency in using technology for student leafrnin

X.A, and EBAS. The Special Mgr proposed that work dhe Professional Learning
Completion Plan would commence in SY 208B-and be completed by the end of tf

school year.

This brings the Court tdhe Special Master's criticism of the profession

development and training proiogs that are sprinkled across the various USP progrg

He explains it means little to track the numieé trainings offered here and there to

determine whether professional developmiea$ actually occurred. The Court agres
What is important is that the Distridtas implemented an effective profession
development program or as stated by 8Smecial Master. whether the District h3

implemented a Professional Learning Plaithwhe ultimate measure of effectivenes
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being whether or not teachers and admiristsaare using the USP strategy, such

EBAS, which is the subject of the Presgonal Learning Plan. The Court agrees.

The best way to look at professionalel®pment is to determine whether a US

program or strategy is in fact beingedsby teachers and administrators. Withgut

effective professional development, the h@ans, strategies, @rograms, developed by
the District, adopted by the Board, and amed by this Courtmean nothing. The
teachers and administrators are the boots on the ground implenteetid§P strategies
Of course, it is a massive undertakingrtgplement professional development prograr
at each school for each USP program and stratedythis is where the rubber meets tf
road in the end. Th8pecial Master proposes the follogitest for assessing whether th
District has accomplished the requisite degoéeprofessional devepment to ensure
implementation of UPS strategies. Heggests measuring the effectiveness

professional development by considering whether the District has implemente
effective Professional Learning Plan in #shools in four USP programs: culturall
relevant pedagogy, reducing student slmehavior, creating inclusive schoc
environments, i.e., cultures of civilityand enhancing teacher and administraf

proficiency in using technology for student learnitfg.

*® The Court emphasizes that theresibe evidence of district-wide,
school-site implementation of the Preseonal Learning Plan. Therefore, the
District should consider the Special Mars Slﬁl_?estlon for a rubric to assess
effectiveness, such as etheffectiveness of SS facilitators and leads in
performing their responsibiliteeto identify and providstudent support services
using EBAS. The Court notes that the SpetMaster's Complgon Plans for both
EBAS and Professional Learning inckudhe recommendation that the District
place program responsibility in one persorihat top of the administrative chain,
re ortln% directly to the Superintendent. Bleilarly suggested in the context of
USP § VI, D|SC|PI!|ne, that the District @ate a Director of Discipline to report
directly to the Chief Aademic Officer. For USP ¥lI, Family and Community
Engagement (FACE), the Special Mastecommended that District supervisors
should oversee principalghplementation of FACE, not the Family Engagement
Coordinator (FEC), who is responsible féamily Centers. Tis Court noted the
FACE Action Plan’s administrative same includes the Assistant Superintendent
for Equity, suEerV|$|ng the Director &fEC, supervising the FEC, who works
closely with the Directors of AASDand MASSD. The point being that the
interconnectivity of the various USP prags is a strength dh can become an
administrative weakness because it lends itself to duplication, disorganization,
confusion, and lack of accountability. Nowtlee time for the Dtrict to correct
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The Court agrees, and will address thi®wing on reconsetation of unitary
status for these USP progranmmhich correspondingly, will establisimitary status in
respect to the District’s obligations to pradeiprofessional development under the USP
8§ 11.3, 8 IV.l and J, V.E.5, VLE, IX, and § X.An other words, whemnitary status is
attained for USP 88 V.E.6.a.i-ii, V.F, VI, addA, unitary status isikewise attained for
professional development.

b. Budget

The District claims that it has commidully with USP budgt provisions, but
again the Special Master reports non-conmuiéa with agreed to guidelines for th
budget- comment and review process. “Eadr ymodification of the budget processes
made in an effort to facilitate review byetiplaintiffs and Specidllaster by giving the
District the opportunity to reallocate funttgoughout the school year.” (2016-17 SMA
(Doc. 2096) at 85.) “But the guitiees could be better implementedd’ The Court finds
this is an understatement.f& Court is well aware th#éte budget development proces
has been a conflicted one.” (Reply (D@&i11) (Second) at 44he Special Master
reports that this fiscal year ending Jund2(he District made major changes involvirn
millions of dollars in mid-year to theugiget without submitting #se proposals to the
agreed-upon reallocation procesl” This is not ok. The budgetrovision is located in

the USP 8§ X, Accountability and Transpasgnfor a reason. The transparency a

accountability of the budd process is as important @® actual budgetary allocations.

Unitary status cannot be attaoh in respect to the Distristgood faith efforts to be
transparent and accountable TSD students and the comanity in its allocation of
millions of dollars if it cannot at a minimmu comply with agreedo USP transparency

and accountability requirements, i.e, tedget review and comment processes. T

any such weaknesses, especially iisexg administrative or organizational
structures are impeding efrective pra% Implementation or operations. The
District is on the cusp ofinitary status but implemeation of many successful
strategies varies from good to nil, sohdo school. The District must attain
unitary status district-wide.
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Court retains jurisdiction oveUSP § X.B. for anotherear. The District may seek

unitary status again followg the next budget cycle.
C

Conclusion

The nature of this Order requires the Gdarfocus on the areaf the USP where
the District has not attaineditary status. The Court would be remiss to not mention
innovative strategieand general progresssulting from the USP.

There are absolutely morgtudents in TUSD attending more racially diver
schools than existed at the inception of ttase. For example, the number of stude
attending Integrated schools in 2016-17sv#&337 and in 2017-18 there were 11,52
This dramatic jump reflects the results tter community outreach and marketing
the academic programs offered in TUSD. Boaleflects improvements in the Magnf
Program and incread ALE programs.

TUSD has been the only recipient iniZzzma of the Magnet Schools of Americ
award that in the last three years wenBtwton Elementary School, which received tf
Merit Award of Excellence (the highest MSaward), and Mansfeld and Dodge midd
schools which received the MiAward of Distinction.

In delivering gifted programs, the Distrihas implemented whole grade testing
create access to ALE programs for all stugeamd has created innovative ALE prograr
like the Cluster GATE progm and the Open GATE progm at Tully Elementary

School. In offering gifted endsed curriculum to all studenthie District has establisheq

that regardless of cognitive test scores sitgléaking gifted classes excel academical

by 10% higher than the district averagesELA and Math bachmarks and have
improved in AZMerit state standard test penfiance. The District is implementing a K-
district-wide enrichment program of opercass gifted services through a whole-gra

push-in program offering critical thinkg lessons in all K-1 classrooms.

The District operates two exceptibnaollege preparatory programs. The

nationally recognized UHSyhere minority enrollment ineased between 2013-14 arn
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2016-17, for Latino students by 18% and African American students by 20%. Th

D

International Baccalaureate (IB) programGCitolla High School (RC), is “remarkable,

with 85% of 12th grade students who took arctiBirse also taking an IB exam, and 54

of those students earning a score of founigher while 84% earned a grade of three |0
higher and qualified for collegzedit at four-year colleges.
While the Court does not avehunitary status for CRC, motes that the District is

r

a vanguard in offeringulturally relevant curriculum to students. The District has reduced

its drop-out rate and achieved a graduation tatee envied in ahout of Arizona. The

District dropout rate for African-Americanustents is 2.5% as compared to Pima County

at 4.9%, Arizona 4.0%, and the national averaf)6.5%. The District dropout rate foy

Latino students is 2% as compared to Pima County at 4.9%, Arizona 4.08%, and tt

national average of 9.2%. The District’s lretistudent graduation rate is 80%, compared

to Pima County at 71%, Amna 72%, and the national aage of 78%. The District’s
African-American student graduation rate88%, compared to Pima County at 74%,
Arizona 74%, and the national average of 80%.

The Court notes that much, if not most, of the progress has occurred thig

school year. In part, the Court attributes tioighe time it took to develop strategies and

pa

action plans, but these recenamhatic changes also reflect the power of the strategies|anc

the certitude with which the Blirict has proceeded sincppaoximately SY 2016-17. As

to those parts of the USP whkeahe Court awards unitary status, the Court finds that|the

District has acted in good faith to fully dusatisfactorily complyvith the USP program,

eliminated the relatedestiges of the priode jure segregation to the extent practicabje

for that program, and demonstrated a g@oth commitment to the whole of the USP

program where unitary status is awardedbé&cclear, the Court awards unitary status
part only as to USP programs where the Caudonfident judicialoversite is no longer

necessary. In other words, the Court is confidleat the District is committed to a futurs

1%

course of action as to theedJSP programs that will givéull respect to the equal
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protection guarantees of the Constitution andrgntee parents, students, and the public

assurance against any funthguries or stigma.

The Court notes that in several partdhed USP where it doa®ot award unitary

status, there is minimal work remaining attain full program compliance. In every

instance where unitary statusdenied, the Court has idemtifi what remains to be dong

U

to comply withthe USP, and the Court believes thatany status may be attained within
approximately one year. Issuing the orders below, ti@ourt relies on the District's
representation that even as it objectedrdoommendations by the Special Master,
nevertheless was moving forward tavgaly with the Caonpletion Plans.

Accordingly,

IT IS ORDERED that, pursuant to 2016-17 SMARoc. 2096), unitary status ig
GRANTED IN PART AND DENIED IN PART.

IT IS FURTHER ORDERED that unitary status habeen attained for all

provisions of the Unitary Status Plan, except those identified below.

t

1. GRANTED for USP 8§ Il, Student Assignment, except for the Magnet

Program, with unitary status be reconsidered as follows:

8 II.E: The District shall file the 3-Yed&us Integration Planncluding individual
school non-magnet integration plans, aiy are practicableand the Outreach ang
Recruitment Addendum, by: September 1, 2019.

2. GRANTED for USP 8lll, Transportation, with the Court retaining
jurisdiction for the purpose of consideringitary status for th Magnet Programs and
Advanced Learning Experiences (ALE) Programs.

3. GRANTED for USP § IV, Administratevand Certificated Staff, except fo
88 A, F.1, 1.3, and E, with unitaryagts to be reconsidered as follows:

8 IV.A, F.1, 1.3: The District shall filthe 2018-19 Teacher Diversity Plan (TDP

—

including the attrition and ®Gw-Your-Own Program studieb®y: 90 days ofthe filing
date of this Order.
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8 IV.E: The District shall file a Noticand Report of Complrece with the Court’s
directives related to centralizing the hiripgpcess and certification for placing beginning
teachers at Raciallgoncentrated or under-achievisghools by: 90 days of the filing
date of this Order.

4. GRANTED for USP 8V, Quality of Educton, including § D,
Exceptional/Special Education, and except§® A-C, E.1.b.a.i-ii, E.7-8, and F, with
unitary status to be reconsidered as follows:

8 V.A: The District shall file th&LE Policy Manual by: September 1, 2019.

8 V.C: The District shall file the Cal Language Plan by: September 1, 2019.

8 V.E.1l.b.i: The District sl file an ELL Action Planfor dropout prevention by:
90 days from the filing date of this Order.

8 V.E.6.a.i-ii. The District shall fileehe CRC Compreheng Plan and CRP
Professional Learning Plan by: September 1, 2018.

8 V.E.7-8: The District sl file the Post-unitaryStatus Plan for AASS and
MASS, including ELL students, by: 90 dayem the filing date of this Order.

8 V.F: The District shall file a N@e and Report of Compliance with th

D

Completion Plan for Maintaing Inclusive School Enwonment and Professiona|
Learning Plan by: 90 days frothe filing date of this Order.

5. DENIED for USP 8§ VI, Discipline, withinitary status tbe reconsidered ag
follows:

8 VI: The District shall file a Noticand Report of Compliance, including

jSY

detailed progress report specificallyddaessing each provision of the Discipline
Completion Plan and Professional Learning Plan by: September 1, 2019.
6. GRANTED for USP 8§ VII, Familyand Community Engagement, except
for school-site services anddevelop data tracking capabilitiegith unitary status to be
reconsidered as follows:
8 VII: Subsequent to the completion by thxpert on effective family engagement

strategies, the District shall file an upelao the FACE Action Plan, reflecting thg

1%
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directives contained in this Order and crodesencing the District’'s Post-unitary Statu
AASS or MASS Plan as relevant by: 88ys from the filing date of this Order.

7. GRANTED for USP 8VIII, Extracurricular Activities, except for
documenting that there are no disparities betwadially Concentrated and Integratg
schools and extracurricular activities arengeused to facilitate positive interracig
interactions, with unitary status be reconsidered as follows:

8 VIII: The District shall file a Nbce and Report ofCompliance with the
Extracurricular Activities CompletioRlan by: September 1, 20109.

9. GRANTED for USP 8§ IX, Facilitieand Technology, except for the FC
and TCI, and for 8§ IX.B.1.iv and B.4, foraeher proficiency in using technology t
facilitate student learning, with unitasyatus to be reconsidered as follows:

8 IX.A: The Special Master shall fila Notice and Repomf Compliance for
recalculation of FCI scores.

8 IX.B: The Special Master shall fiee Notice and Report of Compliance for th

TCI update for internet access and correctibany disproportionality, by: September 1

2019.

8 IX.B.1.iv and B.4: Theistrict shall file a Notte and Report of Compliancef

Professional Learning Plan for teacher preficy in using technology to facilitate
student learning by: 90 days frahre filing date of this Order.
10. GRANTED for USP 8§ X, Accountdity and Transpareey, for EBAS, 8§

X.A, EBAS, except for professional developm, and DENIED for Budget, 8 X.B, a$

follows:

8 X.A: Unitary status shall be deemattiained as to professional development for

the effective use of EBAS whamitary status is grantedrf®SP 88 V.E.6.a.i-ii, V.F,
and V1.

8 X.B: The District may seek reconerdtion following the next budget cycle.

IT IS FURTHER ORDERED that the above filings shall trigger reconsiderati

of unitary status. Within 14lays, the Plaintiffs may file Supplementary Respons
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Within 7 days, the District nyafile a Supplementary ReplWithin 14 daysthe Special
Master shall file an R&R &gt the Supplementary Replyhe Court shall thereafter

reconsider unitary status.

IT IS FURTHER ORDERED that the Court shall retain jurisdiction over all

provisions of the Unitary Statd®an for the purpose of enforcement.

IT IS FURTHER ORDERED that for the purpose of reconsidering unita
status, the Court shall retairrigdiction over USP § I1.J, IV4and J, V.e.5, VILE, IX, and
X.A for Professional Developemt; USP § Ill for Transportatiorelated to the Magnet

Y

Program and the ALE Programnd USP 88 Il.I and V.Afor Outreach and Recruitmen
related to the 3-Year PIP: CMP, th&LE Policy Manual, and the Outreach an
Recruitment Addendum.

IT IS FURTHER ORDERED that the District shallantinue to file the annual
report, and the Parties may request tBpecial Master to file a Report an
Recommendation in the ent any compliance ises arise that are nbeing addressed by
the filings above.

IT IS FURTHER ORDERED that the motions to strike (Docs. 2112 and 211
are DENIED.

Datedthis 5th day of September, 2018.

i

United StatesDistrict Judge
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