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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Alfonso Raymond Salaza No. CV-96-00085-TUC-FRZ
Petitioner, DEATH-PENALTY CASE
V. ORDER

Charles Ryan, et al.,

Regonderts.

Pending before the Court is Respondentstion, pursuant to Rule 6(a) of th
Rules Governing Section 2258ases, requesting thatetiCourt order Petitioner to
disclose the notes taken IBr. Puente, along with copiesf any memoranda in Dr.
Puente’s file in this matter, and a list pérsons with whom Dr. Puente may hay
communicated that are not idergd in his report, corresponuee, or notes. (Doc. 266.
The matter has been fullyiefed. (Docs. 272, 274.).

Motion for Disclosure

This Court has granted awidentiary hearing to address Petitioner’s allegations
ineffective representation by state postagotion counsel as cause for the procedu
default of two claims of ineffective assistanaietrial counsel. At issue is whether trig
counsel was ineffective in failing to inuegte Petitioner’s social background an
present that information to me&l health experts. The Cadiras authorized the depositio
of Petitioner's mental health expert in tegwoceedings, Dr. Anitwo Puente, which has

been scheduled for June 29, 2017. Petitioneestaat his counsel ot in possession of
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any of the requested documents, and oméy documents Dr. Puente indicates he
possesses that are responstvd&kespondents’ dikasure request are notes from witnegs
interviews he conducted. Respondents rasget Dr. Puente’sinterview notes are
necessary to determine how ih&rmation obtained in interews of witnesses affectec
the development of his opinions. Additionallgespondents assert the interview notes
may contain relevant impeament material. Petitioner camds Respondents are not
entitled to these interview n@decause they are protectsla form of a draft report
under Federal Rule of Civil Procedure, Rule 26(b)(4)(B).

Rule 26(b)(4)(B): Trial-Preparation Peation for Draft Reports or Disclosures

A party must disclose the identity carthe written report of an expert whose
testimony may be used at trifeeFed.R.Civ.P. 26(a)(2)(A)—(B). Among other thing

U7

the report must contain the expert’'s opiniamsl the facts or data the expert considered
in forming the opinionsRepublic of Ecuador v. Mackay42 F.3d 860, 865-66 (9th Cir.
2014); Fed.R.Civ.P. 26(a)(2)(B)(i)-(ii). Exgrnfrom this requirement, however, are the
“drafts of any report or disclosure . . .geedless of the form inwhich the draft is
recorded.” Fed.R.Civ.P. 26)(4)(B). Petitioner asserts ish exemption protects Dr.
Puente’s interview noteas a form of a draft report, from discovery.

Petitioner contends that tlkenguage added in@2010 amendments Rule 26 to

protect “any form of a draft report” was intéed to narrow the scope of expert discoveyy,

1%

and that the rule never envisioned productof “every single witness interview notg
taken by Dr. Puente.” (Doc. 272 at 2) (citiBgra Lee Corp v. Kraft Foods In@273

F.R.D. 416, 418 (N.D. lll. 2011)). It is aoversimplification, howver, to attempt to
describe the 2010 amendments as simplypd&tening” or “narrowing” the scope of
expert discovery without fumner elucidation. As explaidebelow, the 2010 amendments
to Rule 26 were more of a refinement—argding the protectionflarded to discovery
into attorney-expert communigans, but limiting claims oprivilege into the discovery
of factual material considered by the entpewith the overall intent to provide greater

protection for the theories and mal impressions of counsel.
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The definition of what constitutes a “draeport” is not ewdent from the rule
itself, and there is little puished authority on what iprotected from disclosur&ee,
e.g, In re National Hockey League Pkxg’ Concussion Injury Litigatign2017 WL
684444, at *1 (D. Minn. Fel21, 2017) (compiling cases dissing poverty of relevant
caselaw). Thus, the Court findks helpful, in establishinghe contours of the rule, tg
examine its historical context and purpose.Miackay the Ninth Circuit Court of
Appeals—“substantially aided by thedwisory Committee’s notes’—reviewed an
summarized the historical context of Rulet®6(742 F.3d at 866. The Court of Appeal
explained that early amendmenmdsthe rule were intendeid allow an adverse party td
prepare for effective cross-examination aeduttal by narrowingssues and eliminating
surprise,id. at 868 (citing Wright et alF-ederal Practice and Procedui® 2032 (3d ed.
2013)), and were also meant to reject tecisions which soughto bring expert
information within the protection®f the work-poduct doctrine,id. at 868 (citing
Fed.R.Civ.P. 26(b)(4) advisory commdte notes (1970 amendment)). In 199

provisions were added requiring most testifyiexperts to prepare reports, and requiri

disclosure of “data or other informatiorconsidered by the expert in forming the

opinions.ld. at 868—-69. Because “other infornmati was then interpreted broadly b
many courts to include disclosure of afformation provided to testifying experts
including communications between counsetl &xpert witnesses as well as all dre
reports, the rule was agn amended in 2010d. at 869. Disclosure obligations wer
extended to any “facts or data consideredtly expert in forming the opinions to b
expressed, and work-produptotections were provided ¢ainst discovery regarding
draft expert disclosures or reports.” Fe€R.P. 26(b)(2)(B)(ii))(®10); Fed.R.Civ.P. 26
advisory committee’s notes (2010 amendmenitk)s was meant tolimit disclosure to
material of a factual naturey excluding theories or maitimpressions of counsel,
while at the same time broadiyterpreting “facts or data” ttrequire disclosure of any
material considered by the expert, from amdver source, that contains factu

ingredients.” Fed.R.Civ.P. 26 advisorynomittee’s notes (2010 amendments). Thus, t

-3-

1t

[1°)

D

Al
he




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

amendments to Rule 26(b)(&estore[] the core understding that thework-product
doctrine solely protects the inner tkongs of an attorney’s mind.fh re Application of
Republic of Ecuador735 F.3d 1179, 1187 (10th CR013). Rule 26(b)(4)(B) protects
draft reports because “the drafting procesbnarily entails communications between th
expert and counsel” and disclosing drafpads “is likely to include revelation of
attorney work product.Wenk v. O'Rielly2014 WL 1121920, at *4 (S.D. Ohio Mar. 2(
2014).

When it comes to applying the rule, there is little case law to help the C
“distinguish between notes wiicare simply a compilation of information for possib
later use in a case, and notes which trulypare of the draft of a final expert reporEée
id. at *5. In the absence of a “bright-lineastlard,” courts attenipg to determine if
material is protected as a draft repoave applied a fact-dependent inquidee, e.g., id
(observing that in the absenaka bright-line standard, artgince most caes will turn on
their facts . . . this appears b a fact-dependent issue.in conducting this inquiry,
whether or not the documents at issue abelél “draft report” or “witness interview

notes” or something elsentirely is irrelevant.See Deangelis v. Corzin016 WL

93862, at *3 n.5 (S.D.N.Y. da7, 2016) (“It is the subsnce of the document and the

circumstances of its creation, not its labehttHictate whether it is, in fact, a draft.”).

Additionally, whether the documemnare a draft of an entire report rather than a port
thereof is also an irrelevant distinctidd. at *4 (citingIn re Application of Republic of
Ecuador 280 F.R.D. 506, 512 (N.D. Cal. 20)2 Factors that may be relevant i

determining whether the documents are aftdreport include whether the documents

were created for the purpose of being includedh the final report, and whether the
were actually included in daar versions of the reporGee e.g., Deangeli2016 WL
93862, at *3-4.
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In Deangelis the court found that documents comprised of a summary of events

that had occurred at a previous trial and ar;hboth of which hatheen prepared by 3

non-testifying consultant anprovided to a testifying expernivere protected under the
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Rule 26(b)(4)(B) “draftreport” exemptionld. at *5. The court considered it particularl

relevant to the analysis that the documentsihdact been created for use in the expert

report, and that the expert anticipated thatdocuments would form a part of the repc
he was drafting, even though it may not haeen incorporated into the final repadd.
at *1, *5.

Applying similar reasoning iavita Healthcare Partners, Inc. v. United State
the court found that Rule #6)(4)(B)'s work-praluct privilege protected spreadsheef
graphs, presentations, and charts under R&a(e)(4)(B), “so long as the documents we
prepared by the testifying expéot be included in draft exptereports.” 128 Fed. Cl. 584
588, 592 (Fed. CI. 2016).

Finally, consistent with the ppose of the rule, the court Wnited States v. Veolia
Env’'t N. Am. Operations, Incfound that draft presentations that contain “summaries
conclusions” reflecting “counsel’s collaborativedractions with exge consultants” are
protected as a form of “draft reporthder Rule 26(b)(4)(B). 201¥VI 5511398, at *5
(D.Del. Oct 31, 2014).

With these considerations mind the Court turns t®etitioner’'s contention that
Dr. Puente’s witness interwie notes are a “form” of thexpert's “draft report.” The
burden of proving any evidentiary privijje rests with the party asserting \Yeil v.
Investment/Indicators, Research and Management, 64@. F.2d 18, 2f9th Cir. 1981).
Petitioner asserts that Dr. Puente’s offitas informed Petitioner's counsel that th
reason he takes witness interview notes igrfoorporation into the report, and as suc

Petitioner asserts they are properly shieldgdRule 26(b)(4)(B). Té Court finds that

Petitioner has not, at this time, satisfied lgden of provinghese notes are privileged.

It cannot be that “everything an expevtites down, no matter when in the opinior
forming process that occurs, and no mattkat the reason” qualifies as a “drafiVenk
2014 WL 1121920at *6.

The Court has reviewed Dr. Puente’s sappntal report, focusing on the sectiof

titled “General History” and “Gllateral Information,” in wikch he conveys “information”

prt
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about Petitioner’s family and social backgndu (Doc. 262, Attachment A at 3-5.) Th
Court concludes that at least some ofitliermationobtained from DrPuente’s witness
interviews, and memorialized in his notes, wasst likely gatheretdy Dr. Puente for the
purpose of inclusion in his expert rep@ee Davital28 Fed.Cl. at 38 As Respondents
assert, however, in this sense, Dr. Puertetgemporaneous notes are no different frg
raw data generated duringsteg, and would thus beiscoverable as a means ¢
providing the basis of Dr. Putsis opinion. The Court tends agree, especially in light
of the rule’s histogal context and purpos®epublic of Ecuador v. Hinche&41 F.3d
1185, 1194-95 (11th Ci2013) (explaining thathe 2010 amendments the rule do not
“suggest the drafters’ intent to confer wegpioduct status on the notes of a testifyir
expert”). At a minimum, to thextent the notes are mere redof the witnesses’ direcf
statements, and do hacorporate Dr. Puente’s agais, opinions or commentary of
those statements, they would seem to erotected from disclosure as “mef
recitation[s] of facts and data.See Davita 128 Fed.Cl. at 591 (distinguishing
unprotected “facts and data” as separate asmtindi from interpretations of data thg
reflect counsel’s mental impressionsdamesult from the expert's and counsel
collaborative efforts to organize, marshaldgresent data). However, in the absence
a bright-line standard, this Court finds, as did the coueangelis that this dispute
touches on “the rule’s fuzzy edge®e&angelis 2016 WL 93862, at *1. Mindful that this
inquiry is highly fact-depedent, the Court will review D Puente’s witass interview
notesin camerabefore issuing a final decision.

Accordingly,

IT 1ISORDERED Petitioner shall submit the witneisgerview notes in dispute tg
the Court, ex parte and under sealifocamerareview, no later thn June 23, 2017.

IT ISFURTHER ORDERED Petitioner shall submit tthe Court, ex parte ang
under seal fom camerareview, any drafts of the supptental report, and any additiong
argument they wish to makabout the question of whethtte witness interview notes
are a “draft report” unet Rule 26(b)(4)(B).
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Dated this 19th day of June, 2017.

%M RS

Honorable éénk// R. Zapata

Senior United States District Judge




