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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Joseph Rudolph Wood, llI, No. CV-98-0053-TUC-JGZ
Petitioner, Death Penalty Case
VS. ORDER

Charles L. Ryan, et al.,

Respondents.

N N DN DN DNDNDNDMNDN P PP
o N O O & WODNPFP O O 0 N

Petitioner Joseph Wood is an Arizogigath row inmate. His execution |i

scheduled for July 23, 2018efore the Court are Petitioner's Motion for Relief frg
Judgment Pursuant to Rule 60(b)(6) and biofior Stay of Execution, which were file
July 17, 2014. (Docs. 11817.) Respondents filed a resgenn opposition, to whicl
Petitioner filed a reply. (Docs. 122, 123.)

Citing Martinez v. Ryan132 S. Ct. 1309 (2012), Petitioner asserts he is en
to relief based on the ineftiveness of his post-contimn counsel, which prevente
this Court from addressing ehfollowing allegations: that the trial court prevent
Petitioner from obtaining neological mitigating evidencethat trial counsel wa
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ineffective for failing to impeach a State’stmess; that appellate counsel had a con
of interest; and that trial counsel perfornadinadequate mitigation investigatioBegé
Doc. 116 at 2, 4-14.) For the reasons sghfbelow, Petitioner's Rule 60(b) motion
denied, as is his motion for a stay of execution.
BACKGROUND

Petitioner shot and killetlis estranged girlfriend, ea Dietz, and her fathe
Eugene Dietz, on Agust 7, 1989. Following a juryiél, Petitioner was convicted (
two counts of first degree murder and twounts of aggravated assault. He V
sentenced to death for eatlurder and for a term of jpnisonment for each aggravat
assault. The Arizona Supreme Court affirmed the convictions and sentences on (
11, 1994.State v. Wood881 P.2d 1158 (1994). The lted States Supreme Coy
denied certiorari on June 19, 199%00d v. Arizona515 U.S. 1147 (1995).

Petitioner filed his first Rule 32 petitiofor post-conviction relief (“PCR”) o
February 11, 1992. The triaburt stayed the pi@on pending the outime of the direct
appeal to the Arizona Supreme Court. &wihg its receipt of the mandate, the tr
court appointed new counskl represent Petitioner. Hdeld a new PCRpetition on
March 1, 1996. The trial court denigde petition on June 6, 1997. The Arizo
Supreme Court denied a petition feview on November 14, 1997.

Petitioner filed a petition for writ of habeaerpus on Februarg, 1998, and ai

amended petition on Novemb@®d, 1998. (Docs. 1, 23.) Qvarch 22, 2006, the Cour

issued an order addressing the proceduadlistof Petitioner'slaims. (Doc. 63.) The
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Court addressed the remaining claims on thetsnand denied habeaslief in an order
and judgment dated October,Z%07. (Docs. 79, 80.) Petitioner appealed to the N
Circuit Court of Appeals.

In August 2012, Petitioner moved thenii Circuit to remand the case to tk
Court. Motion for RemandNood v. Ryan693 F.3d 1104 (No. J4He argued, pursuar
to Martinez that PCR counsel’s ineffective niemance constituted cause for t
default of his ineffective ssistance of counsel claimd. The Court of Appeals denie
remandld. (No. 77.)

On September 10, 2012, thent Circuit affirmed thisCourt’s denial of habea
relief, Wood v. Ryan693 F.3d 1104 (9th Cir. 2012). The United States Supreme (
denied certiorari o®ctober 7, 2013Nood v. Ryanl34 S. Ct. 239 (2013).

Petitioner filed a second PQ#etition on August 2, 2002 he trial court denieg
the petition on November 7, @R. The Supreme Court denidte petition for review or

May 26, 2004.

The State filed a Motion for Warramf Execution on April 22, 2014. The

warrant was granted on May 28, an@extion was set fatuly 23, 2014.

On April 30, 2014, the Court grantedtiEiener’'s motion to substitute the Fede
Public Defender’s Office (“FPD”) as co-counsel. (Doc. 105.)

Petitioner filed a third PCR petition on M&y2014, raising te claims: (1) therg
has been a significant change in the law‘adusal connection,” as it relates to t

consideration of mitigating evidence at ssming, and (2) appellate counsel provig
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ineffective assistance as a riesaf an actual conflict of iterest. The court denied th
petition on July 9, 2014,

On July 14, 2014, Petitioner filed atgien for review in the Arizona Suprem
Court. The court deniedétpetition on Jy 17, 2014,

On July 17, 2014, Petitioner filed thestant motion for reliefrom judgment and
motion for a stay, and this Court set a bnigfschedule. (Docs. 116, 117, 118.)

DISCUSSION

l. Martinez v. Ryan

In Martinez the Court created a narrow exceptio the well-established rule
Coleman v. Thompspb01 U.S. 722, 7311091), that ineffectivassistance of couns
during state post-conviction proceedings carsaove as cause to@ise the procedura
default of an ineffective assistance of counsel claim. UNetinez a petitioner may
establish cause for the procedural defaulaaflaim of ineffective assistance of tri
counsel by demonstrating twihings: (1) “counsel in thenitial-review collateral
proceeding, where the claimhould have been raisethas ineffective under th
standards oftrickland v. Washingtord66 U.S. 668 (1984).and (2) “the underlying
ineffective-assistance-of-trial-counsel claimaisubstantial one, which is to say that
prisoner must demonstrate that the claim has some nmeoiok v. Ryan688 F.3d 598

607 (9th Cir. 2012jquotingMartinez 132 S. Ct. at 1318).
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The Ninth Circuit recentlyextended the holding iMartinez to apply to
procedurally defaulted claims of inefteve assistance of appellate couns¢h Van
Nguyen v. Curry736 F.3d 1287, 12995 (9th Cir. 2013).

Il.  Rule 60(b)(6)

Federal Rule of Civil Procedure 60(bititles the movingparty to relief from
judgment on several grounds, includitige catch-all category “any other reas
justifying relief from the opeten of the judgment.” FedR. Civ. P. 60(b)(6). A motior
under subsection (b)(6) must be brought “with reasonable time,” Fed. R. Civ.

60(c)(1), and requires a showing“ektraordinary circumstancesGonzalez v. Croshy

545 U.S. 524, 535 (2®). “Such circumstances will rarebeccur in the habeas context.

Id.

A. Extraordinary circumstances

Petitioner contends that thBlartinez decision constitutes an extraording
circumstance. When a petitioner seeks padtapent relief based on an interveni
change in the law, the Ninth Circuit hagedited district courts to balance numerq
factors on a case-by-case bastbelps v. Alameida569 F.3d 1120, 1133 (9th Ci
2009);see also Lopez v. Ryad78 F.3d 11311135-37 (9th Cir. 2012). These factq
include whether “the intervémg change in the law . .overruled an otherwise settlg
legal precedent”; whether the petitioner was @ifigin pursuing the issue; whether “t

final judgment being challenged has caused or more of the parties to change

position in reliance on that ggment”; whether there is “d®f between the finality of
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the judgment and the motion for Rule 6Q@) relief’; whether there is a “clog
connection” between the original and intenvgndecisions at issue in the Rule 60
motion; and whether relief from judgment wod upset the “delicate principles
comity governing the interaction betwe@oordinate sovereign judicial system:s
Phelps, 569 F.3d at 1135-40. Miag carefully balanced these factors, the Cqg
concludes that they weigh agdigsanting post-judgment relief.

B. Secondor successiveetitions

For habeas petitioners, Rule 60(b) may Ib® used to avdithe prohibition set

forth in 28 U.S.C. § 244(b) against second or successive petitidnsGonzalezthe
Court explained that a Rule 60(b) motioanstitutes a second or successive hal
petition when it advances a new ground for falig‘attacks the federal court’s previo
resolution of a clainon the merits. 545 U.S. at 532. “On the merits” refers “to

determination that there exist or do mist grounds entitling a petitioner to habe

corpus relief under 28 8.C. 88 2254(a) and (d)Id. at n.4. The Court further

explained that a Rule 60(b) motion doed constitute a second or successive peti

when the petitioner “merely asserts thapravious ruling which precluded a mer

! Section 2244(b)(3) requires prior authatian from the court of appeals beforg

district court may entertain a second occassive petition under § 2244(b)(2). Abs
such authorization, a district court lacks gdliction to consider the merits of a secg
or successive petitiorlJnited States v. Washingto653 F.3d 10571065 (9th Cir.
2011);Cooper v. Calderon274 F.3d 1270, 127@th Cir. 2001).
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determination was in error—for example, a @ifor such reasons &ailure to exhaust
procedural default, or &tute-of-limitations bar.Td.
lll.  Petitioner's Claims

Petitioner seeks relief from this Courjisgdgment finding three of his habe
claims defaulted. (Doc. 116 at 17-18.) He also contends that he is entitled to reli¢
the Court’s denial on the merits of his ahaihat trial counsel peormed an inadequat
mitigation investigation. If.) The Court will briefly odine these claims. A mor
complete discussion can be found in theu@s order on the procedural status
Petitioner’s claims and the Gd’s order denying Petitioneramended petition for wri
of habeas corpus. (Docs. 63, 79.)

A. Failure to fund neurological testing

In Claim VI of his habeas petition, Petitier argued that the trial court violat

his rights when it denied funding for neuretmc brain mapping and thereby preven

the presentation of mitigating evidence of organic brain dysfumc{Doc. 24 at 81+

88.) This Court concluded th&etitioner failed to properly exhaust the claim in sf
court and therefore the claim was procedlyrbarred. (Doc. 63 at 32.) The Nin
Circuit agreedWood 693 F.3d at 1121.

B. Failure to impeachOfficer Anita Sueme

At trial the State argued that the seoges of bullets remaing in Petitioner’s
weapon indicated that the gun had been edcknd uncocked witlut firing. Officer

Sueme was one of ofers at the crime scene. Shkestified that she recoverg
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Petitioner's weapon but never opened the dgm In recounting her story to a crin
writer, however, Sueme purportedly stated sta had picked up the gun, opened
cylinder, and removed some of the bullets.

In the pending 60(b) ntion, Petitioner contends that counsel perforn
ineffectively by failing to impeach Officer 8me with her prior iconsistent statemer
because rebutting evidence that Petitionerdwcked andincocked the guwouldhave
undermined the “grave risk to anotheagravating factor found by the sentenc
court. (Doc. 116 at 10, 22-23r) Claim X(C)(2) of his hales petition, Petitioner raise
a different argument, allegintbat counsel performed inefttively by failing to impeacih
Sueme because the testimony would have “wholly rebutted a key factual compo
the state’s premeditation argant.” (Doc. 24 at 131.)

This Court found habeas Claim X(C)(@rocedurally barred because it was
presented to the state court. (Doc. 63 af B6e Ninth Circuit Court of Appeals agree
Wood 693 F.3d at 1119.

C. Appellate counsel conflict of interest

Petitioner was represented on appbgl Barry Baker Sipe. Following hi
appointment as appellate counsel, Baker Sqeght leave to ithdraw on the groung
that he was joining the Pima County Le@eefender's Office, which had previous
represented the victim, Debra Dietz, in a separate ma8eeDoc. 63 at 39—-40.) A
justice on the Arizona Supreme Court deththe motion and remanded to the t

court to appoint new counseld(at 40.) Prior to the Arizna Supreme Court’s orde
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however, the trial judge hela hearing at which it consded the conflict issueld()
The judge expressed his desire to keep B3kme on the case and proposed to revie

camerathe Legal Defender’s file concerniitg representation of Debra Dietid.j The

judge also stated that heddnot want to keep Baker Sipm the case and “have |i

reversed because of some conflict that | don't séd.) Baker Sipe responded that
had “done a lot” on the appeal, had gmod relationship with Mr. Wood” an
essentially acquiesced to the trial court’'s propoddl) @After the Arizona Suprem
Court’s order had issued, the trial judgppointed the Legal Defender’'s Office
represent Petitioner on direct appe#d.)(Petitioner did not renew his request for {
substitution of counsel on direct appeabr did he raise the issue in his P(
proceedings.

In Claim XI(A) of his habeas petitn, Petitioner allegedhat Baker Sipg

performed ineffectively by failing to withdradue to a conflict of iterest. (Doc. 24 aft

148-50.) He argued that the claim was propexhausted when the Arizona Supre
Court granted the motion to withdraw. Ti@®urt disagreed, holding that the Arizo
Supreme Court “had no cause to considercthen presented in this action”™—i.e., th
appellate counsel performed ineffectively due to the conflict ofaste(Doc. 63 at 40.
The claim was therefore procedily defaulted and barredld( at 40—-41.) The Nintk
Circuit affirmed.Wood 693 F.3d at 1121.
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D. Inadequate mitigation investigation

In Claim X(C)(3) of his habeas t#on, Petitioner alleged that couns
performed ineffectively at séencing by failing to obtain and present an in-de
neurological evaluation oPetitioner and other mitigatiorvidence concerning h
family history of alcoholism and mental Higaissues. (Doc. 24t 136—43.) The Cour
found that the claim had been properly axiad (Doc. 63 at 37) and proceeded
consider it on the merits. The Court concluded that Petitioner was not entitled tc
because he failed to shothat he was prejudiced bgounsel's performance und
Strickland 466 U.S. at 700, and the deferens&ndard of review required by tk

AEDPA. (Doc. 79 at 62.) Sp#ically, the Court found thathe new information offereg

by Petitioner was inconclusive or cumulatieé evidence cowel did present at

sentencing. The Court of Appeals affirm&dood 693 F.3d at 1120.

This Court also denied Petitioner's reguér evidentiarydevelopment in the

form of resources to retaen neuropsychologist and a mitigan specialist. (Doc. 79 3
67—-72.) The Court concluded that Petitiondrisffective assistance claim could
resolved on the recorand that even if the new facd#ieged by Petitioner proved tru
he would not be entitletb habeas reliefld. at 72.) The Court oAppeals found tha
the Court did not abuse its discretioy denying evidentiary developmeftood 693
F.3d at 1122.
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IV. ANALYSIS

A. Defaulted Claims

Petitioner contends, and the Court agrées, pursuant to Re 60(b)(6) he may
seek reconsideration of the claimssti@ourt found procedurally barreS8ee Gonzalez
545 U.S. at 532. These inclutiee claims that the trialoairt failed to provide funding
(hereinafter Claim A); that trial counsekrformed ineffectivel in cross-examining
Officer Sueme (Claim B); and that appellatainsel labored under a conflict of intert
(Claim C).

As previously noted, a motion under satison (b)(6) must be brought “within
reasonable time,” Fed. R. Civ. P. 60(c)(@hd requires a showgnof “extraordinary
circumstances."Gonzalez,545 U.S. at 532, 535. #ner does not satisfy theg
criteria.

Petitioner filed his Rule 6B§(6) motion more than xsiyears after the Court’
order denying habeas relief, more thamw years after the decision Martinez seven
weeks after the warrant forshexecution issued, and justeh business days before |
scheduled execution. The Coust skeptical that this eets the benchmark of filin
“within a reasonable time.See Kingdom v. Lamerqu&92 Fed.Appx. 520, 2010 W
3096376, at *1 (9th Cir. 2010) (finding poiser's 60(b)(6) motion untimely when it wa
filed two years after judgmentiRamsey v. Walker304 Fed.Appx. 827, 829, 2008 W
5351670, at *2 (11th €i2008) (“[Dlistrict court did nbabuse its discretion in denyir|

Ramsey's Rule 60(b) motion dause it was not filed withia reasonable time of th
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court's denial of his § 2254 petition. Notgbhe filed the motion more than six yea
after the denial of his § 2254 petition aneb years after the cases on which he re
were decided.”)Horton v. SheetsNo. 2:07-cv-525, 2012 WB777431, 2 (S. D. Ohit
August 3, 2012) (“A motion filed under Ru 60(b)(6) must be filed within

“reasonable time.” Petitioner, however, waitedre than two years after the Supre
Court issued its decision Holland to file his motion for reconsideration.”). Assumin

however, that the motion is timely, it fails to satisfy the “extlawary circumstances

criterion.
1. Extraordinary circumstances are not present
Petitioner also fails to shv that the decision irfMartinez constitutes ar

extraordinary circumsance entitling him to relief. In rehmg this conclusion the Cou
applies thePhelpsfactors as follows.

a. Change in law

The first factor considers the nature tbe intervening change the law. In
Lopez,another capital case from Arizona in which the petitioner sought relief (
Rule 60(b) based oWlartinez,the court found that the Supreme Court’s creation
narrow exception to otherwise settled lawdnleman“weigh[ed] slightly in favor of
reopening” the petitioner's habeas case. 678 F.3d at 113glikéUthe ‘hardly
extraordinary’ development dhe Supreme Court resolgnan existing circuit split
Gonzalez545 U.S. at 536, the Supreme Court’s developmehltariinez constitutes g

remarkable—if ‘limited,” Martinez 132 S. Ct. at 1319—development in the CoJ
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equitable jurisprudence.fd. Thus, based orhopez this factor weighs slightly ir
Petitioner’s favorBut see Nash v. Hepp40 F.3d 1075, 1078 Y Cir. 2014) (finding
that the change in law representedNdgrtinez “is not an extraontary circumstance
justifying relief under Rule 60(b)(6)"Arthur v. Thomas739 F.3d 611, 633 (11th Ci
2014) (“the changen decisional law created by tiMartinezrule does not constitute g
‘extraordinary circumstance.’ Thus, the distcourt did not abuse its discretion wher
denied Arthur's Rule 60(b)(6) motion.’Adams v. Thaler679 F.3d 312, 219 (5th Ci
2012) (finding Fifth Circuit precedents holdchange in decisional law after entry
judgment does not constiuexceptional circumstaas under Rule 60(b)(6)).
b. Diligence

The secondPhelps factor “considers the petitioner's exercise of diligence

pursuing the issue during the federal habeas proceedibggez 678 F.3d at 1136,

This factor weighs against Petitioner.

Petitioner did not allege ineffectivess of PCR counsel in his habsg
proceedings before this CougegDoc. 32 at 113-19, 1445, 151-52), or on appe
from this Court’s denial of relief, Appellant’'s Opening Brigfood v. Ryan693 F.3d
1104 (No. 26-1). He did not r@ghe issue two years ago, whdartinezwas decided
His motion to remand, filed five months aftelartinez presented only a generaliz
argument thaMartinez was applicable to Petitioneriseffective assistance claimi.
was only in the pending Rule 60(b) motitrat Petitioner offered any argument tf

Martinezapplied to excuse the procedudefault of specific claimgn sum, this is not
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a case, such @helps,where the petitioner “pressed all possible avenues of relief” on
the identical legal position ultimately adogtan a subsequent case as legally correct.
569 F.3d at 113%ee Lopez678 F.3d at 1136.

Petitioner asserts that he was diligdrecause his motion was brought two
months after the FPD was appointed @scounsel, and it vga only after the
appointment that a proper mitigatiémvestigation couw be performed. The Court
rejects the notion that a challge to its procedural rulings must await the results pf a
more-thorough mitigation irestigation performed bynewly-appointed counsel.
Moreover, Claims B and C bear no relatiopsioi the results of that investigation.

c.  Finality

The third factor asks whegr granting relief under Rug0(b) would “‘undo the
past, executed effects of thelgment,’ thereby disturbing ¢hparties’ reliance interest

in the finality of the case.Phelps 569 F.3d at 1137 (quotirRitter v. Smith811 F.2d

1398, 1402 (11th Cir. 1987)). lopez,the court found that the State’s and the victim’s

interest in finality, especiallafter a warrant of execution has been obtained and an

2 In Lopez,the court did not fault the petitionar failing to raise the cause issue

in his original federal habeas proceeding befine district court, noting that the issue
was “squarely foreclosed by binding circaitd Supreme Court precedent.” 678 F.3d at
1136 n.1. The court nonetlesk found a lack of diligendeecause the petitioner failed
to raise the issue in his pebiti for certiorari from the denialf federal habeas relief,
filed in August 2011, which was the “samime frame . . . other petitioners, like
Martinez, were challenginGoleman.” Id.at 1136.

3 Petitioner was examined lay clinical psychologist @aha neuropsychologist on
June 17 and June 25 and, Z014. (Doc. 116 at 14.) Petitioner states that he |will
supplement his motion with the expemsports when they are availablkl.)

14
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execution date set, weighed against grgnpost-judgment relief. 678 F.3d at 1136g
Jones v. Ryan733 F.3d 825, 840 (9t@Gir. 2013) (“This factor weighs strongly agair

Jones.”);see also Calderon v. Thomps&23 U.S. 538, 556 (B8) (discussing finality

in a capital case). Accordinglthis factor weighs heayilagainst reopening Petitioner

habeas case.

d.  Delay

“The fourth factor concerns delay betn the finality of the judgment and t
motion for Rule 60(b)(6) relief.Lopez 678 F.3d at 1136. Thfactor examines whethe
a petitioner seeking to have a new legal rapplied to an otherwise final case
petitioned the court for recongidation “with a degree gsfromptness that respects t
strong public interest itimeliness and finality. Phelps 569 F.3d at 1138 (interng
guotation omitted). In this context coutteve measured finality from the denial
certiorari.

This factor favors neither party. Petitioner filed his 60(b)(6) motion nine mq
after the United States Supreme Court denied certiddan. Jones733 F.3d at 84(
(finding two month gap not a long delay, #we factor “weighs slightly in Jones
favor”). The Court finds no support for Petitioiseargument that delay in this conte
Is measured from the datetbe substitution of co-counsel.

e. Close connection

The fifth factor “is designed to recogmizhat the law is regularly evolving

Phelps 569 F.3d at 1139. The mere fact thiadition, legal rules, and principlg
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inevitably shift and evolve over time “cartnapset all final judgments that ha

predated any specific change in the lald.” Accordingly, the nature of the change

IS

important and courts should examine whethere is a “close connection” between the

original and intervening decisionigsue in a Rul&0(b)(6) motionld.

Martinezheld that the ineffdive assistance of PCR cael could serve as cau
to excuse the procedural default ofineffective assistance of counsel claivartinez
has no connection with Claim A, which do@ot allege ineéictive assistance d
counsel.See, e.g.Hunton v. Sinclair 732 F.3d 1124, 1126-27 (findidMdartinez does
not excuse default @drady claim). Martinezis, however, closely connected with Cla
B, which alleges ineffective assistance @ltcounsel. The Couffinds that Claim C,
which alleges a conflict of interest affecting appellate coungeliformance, is als

connectedMartinez This factor weighs in favor of Petitioner.

f. Comity

m

The last factor concerns the need ¢omity between independently sovereign

state and federal judiciarigBhelps 569 F.3d at 1139. The ith Circuit has determine
that principles of comity are not upset avh an erroneous legal judgment, if |
uncorrected, “would preventehtrue merits of a petitioner’s constitutional claims fr

ever being heard.ld. at 1140. For example, iRhelpsthe district court dismissed th

petition as untimely, thus ecluding any federal habeasview of the petitioner's

claims. The court found that this favoréte grant of post-judgment relief becad
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dismissal of a first habeas petition “dentes petitioner the protections of the Great

Writ entirely.” Id.

Here, the Court’s judgmeitid not preclude review dll of Petitioner's federal

constitutional claims. A number of theachs, including trial counsel's allege

ineffectiveness at sentencing, were addiksse the merits in kb the district and

appellate courts. The comityctar does not favor Petitioner.
a. Conclusion

The Court has evaluated each of the factors set forBhelpsin light of the

d

particular facts of this case. The charigelaw and close connection factors weigh

slightly in Petitioner’s favor. They are rfautweighed by the diligence, finality, ar
comity factors. Accordinglythe Court concludes that witlespect to Claim A, B, an
C, Petitioner's motion to reopen judgmefails to demonstrat the extraordinary
circumstances necessary taugfrrelief under Rule 60(b)(6).

2. Claims B and C are not substantial

In addition to failing to met the “extraordinary circustances” requirement g
60(b)(6), Claims B and C fail undstartineZs own terms, which require a petitioner
“‘demonstrate that the underlying ineffeetigssistance-of-trial-counsel claim is
substantial one, which is &ay that the prisoner must demonstrate that the clain
some merit.” 132 S. Ct. at 1318.

As noted above, Claim B consists of #atient argument than the claim raised

the habeas petition. The presentation of a meagedurally-defaulted claim does not

17

nd

—

has

n




© 00 N O 0oL A W DN P

N NN RNDNNMNNNNRRRRRRR R R R
W N o 0N WNRPO O WNOOOMNMAWNDNPRO

warrant reopening thieabeas proceeding under Rule 6089e Jones/33 F.3d at 836

(explaining that Rule 60(b) is not $&cond chance to assert new claims”).
The Court further finds that neither tbaginal ineffective assistance claim n
the restyled Claim B is substantial as required uiMtetinez First, there was abunda

evidence of premeditatiorbee Wood881 P.2d at 1169. Next, evidence inconsis

or

Nt

[ent

with the theory that Petitioneocked and uncoekl the weapon would not have negated

other substantial evidencepgorting the grave risk of déafactor. In affirming this

factor, the Arizona Supreme Court also reliedttoa presence of others in the confirled

garage where the murders happd, the fact that Petitionpointed the gun at anoth

employee, and the fact thahother employee fought witketitioner for control of the

gun.ld. at 1174-75. Impeaching Gfér Sueme with her pri@tatement would not have

=1

affected this evidence, and would notvéacreated a reasonable probability of a

different result.

In Claim CPetitioner alleges that appellateuosel Baker Sipéabored under 3

conflict of interest because his new empgoyad represented M®ietz in anothel

(od

matter. Analyzed as a claim of ineffective atmnce of appellate counsel, this claim is

not substantial.

To establish a Sixth Amendment vittan based on conflict of interest, the

defendant must show that an actual conflicinbérest adversely affected his lawys

performanceCuyler v. Sullivan446 U.S. 335, 338 (1980yYannhal v. Reed847 F.2d

576, 579 (9th Cir. 1988). Gendya it is more difficult to denonstrate an actual confli¢t

18
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resulting from successive, rather tremultaneous, representatidannhalt,847 F.2d
at 580. Conflicts of interest based on successive representation may arise if the
and former cases are substantially relatef the attorney reveals privilege
communications of the former client, ortife attorney otherwise divides his loyalti
Id. Ultimately, however, an actual conflict ofterest is one “that affected counse
performance—as opposed to a meheoretical division of loyalties.’'Mickens v.
Taylor, 535 U.S. 162, 1712002). The simple “possibilitgpf conflict is insufficient to
impugn a criminal conviction.Cuyler,446 U.S. at 350.

Petitioner's principal defense at triavas that the State failed to proy

premeditation and that Petitioner acted itspmely when he comrited the murders|,

See Wood881 P.2d at 1167 (“Premeditation viae main trial issue. The defense w

lack of motive to Kill either victim ad the act's alleged impulsiveness, wh

currer
d
S,

h

's

as

ch

supposedly precluded theepneditation required for first degree murder.”). Petitioner

asserts that appellate counabandoned that defense because it would have required

him to attack Ms. Dietz by advancing the thethat she and Petitioner were involved
a “covert relationship.” (Doc. 116 at 11.) @arding to the Petition, Baker Sipe inste
pursued a weaker theory that Petitiones wesane at the time of the shootindg.)(
Petitioner's argument does not convinttee Court that appellate counse
performance was affected by his office’s pniepresentation of Ms. Dietz. Whether
not Baker Sipe “abandoned” the trial dede of impulsivity, the Arizona Supren

Court considered the issuadanoted that there was “aegit deal of evidence thi
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unequivocally compels the conclusion tRefendant acted with premeditatiomood

881 P.2d at 1169. The courttdéed the evidence as follows:

Defendant disliked and hadréatened Eugene. Three days
before the Kkilling, Defendantleft threatening phone
messages with Debra showing his intent to harm her.
Defendant called the shop justfore the killings and asked
whether Debra and Eugene wéhere. Although Defendant
regularly carried a gun, onghmorning of the murders he
also had a spare cartridge belith him, contrary to his
normal practice. Defendant aally waited for Eugene to
hang up the telephone befoshooting him. There was no
evidence that Eugene did aid anything to which
Defendant might have impulsively responded. Finally,
Defendant looked for Debra after shooting Eugene, found
her in a separate area, and held her before shooting her,
stating, “I told you | was goingp do it, | have to kill you.”

An appellate argument that Ms. Dietand Petitioner were in a “cove
relationship” would hee had no bearing on the igsof premeditation. Petitioner hg
posited only a “theoreticalivision of loyalties."Mickens 535 U.S. at 171.

B. Ineffective Assistance of CounseClaim is a Second or SuccessiV

Petition

In Claim D, Petitioner seeks relief under Rule B{{6) from this Court’s denial

of his claim that trial cowel performed ineffectively asentencing by failing tq
produce mitigating evidence of organic lralamage. Petitioner arguéhat he is no
attacking the substance of the Court’s merits rulseg Gonzale$H45 U.S. at 532, by

rather challenging the integrity of the prodews, in this case the Court’'s denial

20
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Petitioner's motion for evidentiary develment. (Doc. 116 at 16-18.) Petitione[’s
argument is unpersuasive.

A Rule 60(b) motion constites a second or successhabeas petition when |t
“seeks vindication of” or “advaes” one or more “claimsGonzalezp45 U.S. at 531
see Post v. Bradshaw?22 F.3d 419, 424 (6th Cir. @9). A “claim” is “an asserted
federal basis for relief from a state coujtidgment of conviction,” and “[a] motion can
. . . be said to bring a ‘claim’ if it attaskhe federal court’s previous resolution of a
claim on the merits. Gonzales 545 U.S. at 532. “On & merits” refers “to 3
determination that there exist or do mxiist grounds entitling a petitioner to habeas
corpus relief under 28 8.C. 88 2254(a) and (d)ld. at n.4. A motion does not attack a

merits ruling when the motion “merely assetitat a previous ruling which precluded a

merits determination was in erroid.

With respect to Claim D, Petitioner’'s RW60(b) motion seeks to advance a cla
that this Court previously congiced and dismissed on the mer@se Post422 F.3d at
424. It is therefore a second or succeshiieeas petition. “It makes no difference that
the motion itself does not attack the distriotit’s substantive analysis of those claims
but, instead, purports to raise a defedhimintegrity of the habeas proceedindd.”By
challenging this Court’'s deali of resources, Petitioneredes to vindicate his habeas
claim that counsel performed ineffectively at sentencilng. (explaining that in

characterizing 60(b) motion as second otcassive petition “all that matters is that

Lo il

[petitioner] is “seek[ing] vindiation of” or “advac[ing]” a claim bytaking steps tha
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lead inexorably to a meritsabed attack on the prior di@sal of his habeas petition
(quotingGonzalez545 U.S. at 531-32).
Gonzaleanakes explicit that a Rule 60(b) tram is in effect a successor petitic

if it “seek[s] leave to prest ‘newly discovered evidea' in support of a claim

previously denied.” 545U.S. at 531. Thus, Petitiorie contention that newly;

discovered evidence of hisurtepsychological status will bolster Claim D confirms t
the claim is in substance second or successive petition asserting a merits-b
challenge to the Court’s previous ruling.

Claim D will be denied as an unautlmm@d second or successive petition.
U.S.C. 8§ 2244(b)(3).

CONCLUSION
For the reasons set forth above,
IT IS HEREBY ORDERDP that Petitioner's Motiorfor Relief from Judgmen

Pursuant to Rule 60(b)(& DENIED. (Doc. 116.)

IT IS FURTHER ORDERED that Petitiorie Motion for Stay of Execution i$

DENIED as MOOT. (Doc. 117.)

Dated this 20th day of July, 2014.

United States District Judge
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