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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Barry Lee Jones, No. CV-01-00592-TUC-TMB

Petitioner,
DEATH PENALTY CASE

V.
Charles L. Ryan, et al, ORDER
Regponderts.

In accordance with the Court’s Order,o® 186) the partieshrough undersigned
counsel, jointly propose th#te Court issue an order ofgbection to protect Petitioner’s
limited waiver of the attorney-client prigge, work productand Fifth Amendment

privilege, as set forth in the proposed order below.

Order of Protection

The Court has determinedathan evidentiarjiearing is necessary with respect
whether state PCR counsel was ineffectiveféaling to raise Claim 1D in Petitioner’s
first PCR proceeding. (Doc. 185). Claim 1eges ineffective assistance of trial couns
during the guilt and sentencimipases of Jones’ capital proceedings. At the evident
hearing, this Court will determine whethBetitioner's state court PCR counsel act
deficiently in defaulting the subject claimsaagst trial counsel, and whether there is

reasonable probability the result of the P@Rceedings would wva been different.

Assessing the latter will necessarily entail ¢édesng the merits of the defaulted IAC

claim against trial counsellabournev. Ryan, 745 F.3d 362, 377-78 (9th Cir. 2014).
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The parties agree that Petitioner’s prosecutiohigfclaims of ineffective assistance of

=)

PCR and trial counsel, and the Respondent&rde thereof (1) will necessarily result i

NJ

a limited waiver of the attorney-client piiege and work product protections; and (2

)

may result in a waiver of Petitioner's HitAmendment privilegeThe parties further

agree that an order of protection is necessaprotect the Petitioner’s limited waiver jf
these privileges and constitutional rights in these prongediThe Court enters such an
order for the reasons and in accordance with the scope described below.

Attorney-Client Privilege and Work Producit has long beerthe rule in the

U

federal courts that, where a federal habpastioner raises a claim of ineffectivg
assistance of counsel, he waives the attootient privilege as to all communications
with his allegedly ineffective lawyerBittaker v. Woodford, 331 F.3d 715, 716 (9th Cir
2003) (en banc). While assertion of anfieetive assistance of counsel claim does
constitute a waiver of thettarney-client privilege and wk product protections, that
waiver is limited and this Court is requirea “€nsure that the party given . . . access|to

[attorney-client or work produianaterials] does not discloskese materials, except t

L=

the extent necessary the habeas proceedindd. at 727-78. UndeBittaker, when this
Court permits discovery or diesure of otherwise confidéal or privileged information
for use in federal habeas proceedinge tilse of such privileged or confidential
information must be limitedo those proceedings, andtnosed in any retrial or
resentencing proceeding, sldbone or the other occud. at 726.

Fifth Amendment Privilege. In respetd the prosecution of an ineffectivg

A\)1”4

assistance of counsel claim in fedef@beas proceedingshe Fifth Amendment
constitutional guaranty against self-incrimioa prohibits use oPetitioner’s testimony
elicited in such federal procdi@gs at any later proceedingee Lambright v. Ryan, 698
F.3d 808, 822 (9th Cir. 201Zpetitioner’s testimony in fderal habeas proceeding is
prohibited from being used at resentencing fsng as it could be used to establish

aggravating factors or to undermine hitaim of mitigating factors”). The Fifth
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Amendment also protects Petitioner's statem@mtaental health or medical experts ar
places limitations on the use of sustAtements at a later proceeditth.at 823;Estelle v.
Smith, 451 U.S. 454 (1981and see, Lambright v. Ryan, No. CV-87-235-TUC-CJK at
Dist. Ct. Doc. No. 413 p. 3-4.

Based on the foregoind,T IS HEREBY ORDERED that all attorney-client

privileged communication and work producglated information disclosed in thes

proceedings during disclosure, discovery, dhathearing, and designated confidential |i

accordance with the court-apped procedure described b&loshall only be used in
these proceedings. Documents and othereenid designated a®rdidential attorney-
client or work product, in accordanceithv the court-approved procedure describ
below, may not be disclosed or usedainy other proceedingncluding Petitioner's
retrial or resentencing, should relief be gemhin these proceedings and a retrial of
resentencing ensues.

IT ISFURTHER ORDERED that any testimony whic Petitioner may give in
these proceedings, any statemseRetitioner has or will provide to mental health
medical experts, and the expert findings rdliar based on thostatements, shall only

be used in these proceedings, once sembence is designateas “Confidential” as

determined in accordance ittv the court-approved pcedure described below,

Documents and other evidence designatedagdential under the Fifth Amendment, i
accordance with the court-apped procedure described belamay not be disclosed o
used in any other proceedingeluding Petitioner’s retrial oresentencing, should relie
be granted in these proceedingd arretrial or resentencing ensues.

IT IS FURTHER ORDERED that the ultimate dermination of the
confidentiality of documents dnevidence shall be deterremh and regulated under th
following procedure:

1. Petitioner's Document Disclosuregny documents produced or disclosg

by the Petitioner, which the Petitioner deeprstected by the limited waiver of the
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attorney-client privilege, work product, dhe Fifth Amendmenirivilege, shall be
stamped “Confidential”. Exclusive of angxpert withess reports produced by tf
Petitioner, which are separately addresseadofidentiality and potection in paragraph
6 below, within 20 days afteservice of the confidential documents on the Responde

the Respondents shall eithecapt the confidential designatipor interpose an objectior

to the designation by notifying Petitioner writing of the reason for the objection|

Petitioner shall reply to the Respondentsbjection within 15days of receiving
Respondents’ objection, and if the parties aitkis disagreement, then either party ma
present a timely application for resolution of the confidentiality desputhe Court. Any
documents marked “Confidential” to whiétespondents have made no timely objectid
or any documents to which objection hlasen made, which have been designal
confidential by the Court, shde deemed confidential for all purposes in all phases

these proceedings, including any appeal dlftisr Court’s judgment, and such documen

may not be disclosed or usad any other prageding, including Petitioner’s retrial of

resentencing if such proceedmensue, except that anyrtgamay move to vacate of
modify the protective order shouldethbelieve grourglexist to do so.

2. Respondents’ Document Disclosst  Any documents produced d

disclosed by the Respondentgjich the Petitioner deemsgbected by the limited waiver
of the attorney-client privilegavork product, or the Fiftlhmendment privilege, shall bg
stamped “Confidential” witim 15 days of Petitioner'seceipt of the documents
Exclusive of any expert witness reponpsoduced by the Respondents, which 3
separately addressed for confidentiality gmdtection in paragraph 6 below, within 2
days after Petitioner notifies R@gondents of any daments he deems confidential, th

Respondents shall either accept the confidential designatr interpose an objection t¢

the designation by notifying Petitioner wmriting of the reason for the objection,

Petitioner shall reply to the Respondentsbjection within 15days of receiving

Respondents’ objection, and if the parties aitkis disagreement, then either party ma
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present a timely application for resolution of the confidentiality desputhe Court. Any
documents marked “Confidential” to whiétespondents have made no timely objectid
or any documents to which objection hlasen made, which have been designal
confidential by the Court, shde deemed confidential for all purposes in all phases

these proceedings, including any appeal dlftisr Court’s judgment, and such documen

may not be disclosed or usad any other prageding, including Petitioner’s retrial of

resentencing if such proceedmensue, except that anyrigamay move to vacate of
modify the protective order shouldethbelieve grourglexist to do so.

3. Depositions: Within 3days after the transcripta of the transcript of any|

deposition, any portion ahe deposition which the Petitiandeems protected by the

limited waiver of the attorneglient privilege, work product or the Fifth Amendmer
privilege, shall be identified by designatiaf page and line number as confidentiz
Exclusive of expert witness deposition tie®ny, which is separately addressed f
confidentiality and protection iparagraph 6 below, the mi@s shall interpose their
objections and replies to such desigmas, and seek Court resolution of an
disagreement as outlined in paragraph @vab Any deposition simony identified as
confidential, to which Respondents haweade no timely objection; or any suc
testimony to which objection has been maadeich have been designated confidential |

the Court, shall be deemed confidentiar all purposes in all phases of theg

proceedings, including any appeal after tb@murt’s judgment, and may not be disclose

or used in any other proceeding, includiRgtitioner’s retrial or resentencing if suc
proceedings ensue, extdpat any party may move to aate or modify the protective
order should they beliewggrounds exist to do so.

4. Hearing Related Documents and tiresny: Exclusive of expert witnesy

reports or expert depositionstenony, which are separately addressed for confidentig

and protection in paragraph k&low, prior to tle commencement of the hearing, th
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Court shall resolve any remaining disputeish respect to theonfidentiality of non-
expert related documents deposition testimony.

5. Exclusive of any expert withesstienony which is sepataly addressed for
confidentiality and protection iparagraph 6 below, within 9fays after the transcription
of the transcripts of the concluded evitlary hearing, any ption of the hearing
transcript which the Petitionateems protected by the limitevaiver of the attorney-
client privilege, work product or the FiftAmendment privilege, shall be identified b
designation of page and line number as iclemitial. The partieshall interpose their
objections and replies to such desigmas, and seek Court resolution of an
disagreement as outlined in paragraph fvab Any hearing testimony identified a
confidential to which Respondents havedaano timely objectionpr any testimony to
which objection has been made, which hasnbdesignated confidential by the Court

shall be deemed confidential for all purposealirphases of these proceedings, includi

y

t,

9

any appeal after this Court’s judgment, andy not be disclosed or used in any other

proceeding, including Petitioner’'s retrial oesentencing if suclproceedings ensue
except that any party may move to vacatenadify the protective order should the
believe grounds exist to do so.

6. Petitioner's statements to expedspert witness reports disclosed by th
parties, and testimony \@n by experts in deposition @t the hearing, shall remair
confidential throughout these proceedings, aedetfter to the extent provided for by th
Court. Within 90 days aftethe transcription of the transcripts of the conclud
evidentiary hearing, any porticof the hearing transcript, pl@sition transcripts or expert
reports which the Petitioner desmrotected by the limited wadv of the attorney-client,
work product or Fifth Amendment privilege,ahbe identified bydesignation of page,
and line number where approge, as confidential. The pigs shall interpose their
objections and replies to such desigmas, and seek Court resolution of an

disagreement as outlined in paragraph 1 abAwg. portion of expert reports or expef
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testimony identified as confidential tawhich Respondents t\a made no timely

objection; or any porbin of expert reports or expadstimony to which objection has
been made, which has been designatedfidential by the Court, as well as any

statements made by the Petitioner, shall dented confidential for all purposes in all

phases of these proceedings, including grpgeal after this Court’'s judgment, and ma
not be disclosed or used iany other proceeding, inading Petitioner's retrial or
resentencing if such proceedmensue, except that anyrtgamay move to vacate of

modify the protective order shouldethbelieve grounglexist to do so.

IT ISSO ORDERED.

Dated this 3rd day of February, 2017.

/s/ Timothy M. Burgess
TIMOTHY M. BURGESS
UNITED STATES DISTRICT JUDGE
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