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l. INTRODUCTION

Petitioner Barry Lee Jones (“Petitioner”) istate prisoner under sentence of dear .

In 2001, Petitioner filed a Petition for Writ blabeas Corpus (“Petition”) alleging that h
Is imprisoned and sentenceddeath in violaton of the United States Constitution. Th

Court denied the Petition. This matter is nio&fore the Court on limited remand from th

Ninth Circuit Court of Appeals.SeeDoc. 158.) The Court of Appeals has ordered this

Court to reconsider Petitioner’s claim of ineffige assistance of aasel (“IAC”) in failing
to conduct an adequate investigation atghiét and penalty phases of trial (“Claim 10",

in the light of intervening law, includinglartinez v. Ryan566 U.S. 1 (2012).

Following supplemental briefing (Docs. 74,6175, 180), the Court found that an

evidentiary hearing would beecessary to determine whet Petitioner could establish
cause to excuse the procedural defau€lafim 1D. (Doc. 185.) On October 30, 2017, tf
Court held a seven-day evidentiary hearing on the guilt-pbagi®on of the IAC claim.
Following the hearing, the parties submittedtpoearing briefs and responses. (Docs. 28
291.) After careful consideration of thaatrrecord and the édence and argument
presented in these proceedings, the Caunrtlades that Petitioner has established ca
to excuse the procedural default of his meeious guilt-phase IACIlaim, and grants the
Petition?® Petitioner will be released from custodytess, within 45 dayghe State initiates

new trial proceedings against him.

1 “Doc.” refers to numbered documents imstlCourt’s case file (prior to August
2005) and this Court’s electronicseadocket (beginning August 2005).

2 This Court previously denied on tingerits a narrow subset of Claim 1D—the

allegation of ineffectiveness based solelyamunsel’'s failure taneet with Petitioner a

sufficient number of times to gpare an adequate defense. (0@ at 24.) That subset of

Claim 1D is not at issue ithis limited remand.

3 The Court addresses only tieilt-phase portioof this claim becase, in light of
its disposition, the penalty-phase portion of the claim need not be reviseetlernandez
v. Chappell 878 F.3d 843, 865 n.4 (9th Cir. 2017).
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. FACTUAL AND PROCED URAL BACKGROUND
In April and early May 1994, Petitioner wagharing his trailer with Angela Gray
(“Angela”) and her three children, includingetfour-year-old victimn this case, Rachel
Gray (“Rachel”), and her siblings, 11-yedddrebecca Lux (“Bdg/”) and 14-year-old

Jonathon Lux (“Jonathon”). Petitioner's 11-y@déd daughter Brandie Jones (“Brandie’

also lived in the same trailer. At apprmately 6:15 a.m. on Monday, May 2, 1994,

Petitioner drove Rachel and Angela to Ki@ommunity Hospital in Tucson, Arizona
dropped them off, and left. Rlael was admitted and prono@acdead on arrival. Her caus
of death was determined to hemicide caused by a smalbwel laceration due to blunf
abdominal trauma. Rachel also had a laceratidreofeft scalp behind the ear, injuries {
her labia and vaginand multiple internal andxternal contusions.

Petitioner was arrested ttsstime day and charged withowingly and intentionally:
(1) engaging in an act ofxagal intercourse with Rachel, inolation of A.R.S. § 13-1406
(Count One); (2) causing physiaajury to Rachel by striking her abdominal area causi
a rupture to her small intestine under circuanses likely to produce death or seriol

physical injury, in violatiorof A.R.S. 813-3623(B)(1) (CowTwo); (3) causing physical

injury to Rachel by bruising her face and @ad causing a laceration to her head, |i

violation of A.R.S 8B-3623(C)(1) (Count Three); (4) cang Rachel to be placed in @
situation where her health was endangered ucideumstances likely to produce death {

serious physical injury, in violation of A.B. 8§ 13-3623(B)(1) (Count Four); and felon

murder, in violation of A.RS. § 13-1105 (Count Fivé)Angela was also charged unde

Counts Four and Five of the indictment, bvds tried separately and convicted und
Count Four prior to Petitioner’s trig]ROA 2; Doc. 288, Supp. Ex. 1 Because the jury

determined Angela acted recklessly, rathantimtentionally or kawingly, in failing to

4 Pima County Superior Court Judge Jan@e Carruth presided over Petitioner
trial and sentencing. Pima County Supef@aurt Judge John M. Quigley presided ov
Petitioner’s petition for post-cwiction relief proceedings.

®> The Court takes judicial notice of the verdict and judgment against Angela G

-4 -

)

o

ng

er

D
—

ray.




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

render care she was ineligilfta conviction of felony murdr and therefore acquitted o
Count Five. (Doc. 288, Supp. Ex. 1.)

Petitioner was tried before a jury in Apt995. The gravamen of the prosecution
case against Petitioner was that Rachel wasysoléetitioner’s care on the afternoon g
May 1, 1994 when her injuriesicluding her fatal abdominahjury, were inflicted. The

trial judge instructed the jurors that twotbe child abuse charges—Count Two, allegil

Petitioner struck Rachel in the abdomen wapg her small intestine, and Count Four,

alleging Petitioner endangereddRal by failing to take her to a hospital—and the sex
assault charge—Count One—could be prediedtmies for the feloy murder charge. The
trial judge further instructed the jurors thia¢ child abuse charges could only be predic
felonies if Petitioner committed them intemally or knowingly under circumstances
likely to produce death or serious physical injBge State v. Joneks38 Ariz. 388, 391,
937 P.2d 310, 313 (99). Petitioner was convicted on all chargese Jonesl88 Ariz. at
391, 937 P.2d at 313. The jurors found thath child abuse charges that qualified

predicate felonies were committed undecemstances likely to cause serious physi¢

injury or death and that Petitioner's manttate was intentional or knowing.

During the penalty phase of trialudhe Carruth found the existence of tw
aggravating factors: the murder was especiaihel and the victim was under the age
15. Judge Carruth found no mdigng factors sufficiently substantial to call for lenienc
and sentenced Petitioner to death ferfirst-degree murder conviction.

The Arizona Supreme Court affirmed tbenvictions and seences, finding that
evidence supported the conclusion that virtuallyof Rachel’s injures occurred within a
two-hour period:

. .. Rachel’s sister, Rebecca, ifeetl that Rachel spent the morning
with her and their brother watchingrtons. Rachel “seemed fine” when her
siblings went out to ride their bikeabout 3:00 p.mAdditionally, Rachel
“seemed fine” after the first two times that she returmatth defendant.
Rachel first accompardedefendant to the magk Rebecca saw Rachel
standing at the door when they meted, and she seeméde. The second
time defendant returned with Rachieebecca again saw her standing at the
door, and Rachel appeared to be fid&achel had already suffered genital
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injuries, she would have been inipaThe examiner testified at the
aggravation/mitigation hearing that the genital injuriesiddhave caused
pain at basically all times. The third time that defendant went out with
Rachel, he told Rebecca that he \gamg to his brother’'s house. However,
his brother’s wife testified that defermdanever visited their house on that
day. During defendant’s third tripithi Rachel, two children saw defendant
hitting Rachel while he drove. One thfe children placed the time at 5:00
p.m. Blood spatter in the van likelyas created by defendant hitting Rachel
after she had already suffered a héadry. Additiondly, blood spatter
consistent with Rachel’s blood typeas found on defenddstjeans, along
with traces of blood on defendant'sirshand boots. The next time that
Rebecca saw Rachel, at about 6:30 pRachel was in a lot of pain. Many
of the injuries that Rachel now had neeconsistent with defense against a
sexual assault. Thus, substantial emck was introduced to conclude that
Rachel’s physical assault and sexwssailt all occurred ihin the two-hour
time period during which she was alongh defendant in his van.

The evidence of the time period Bachel’s injuries, the testimony
that defendant was seen hitting her, thet that Rachel was fine before she
went out with defendant the third arand was injured vém she returned,
and the fact that defendant told oth#rat he had taken Rachel to see the
paramedics when he had not, supploet finding that defendant committed
the sexual assault along with, and ag pg the overall physical assault.

Jones 188 Ariz. at 397937 P.2d at 319.
Petitioner filed a petition for post-convichi relief (“PCR”) with the trial court.
After an evidentiary hearinghe PCR petition was deniedits entirety. (ROA-PCR 35)

The Arizona Supreme Court summarily dahPetitioner’s Petition for Review. (PR 7.)

6 “ROA” refers to the 5-volume record @ppeal from trial and sentencing. “APP
refers to the record on apgdrom direct review to thérizona Supreme Court. “ROA-
PCR” refers to the docket numbers frahe one-volume record on appeal from post-
conviction proceedings premar for Petitioner’s petition for review to the Arizonp
Supreme Court (Case No. CR-0125-PC). “PR” refers tahe docket numbers of
documents filed at the Arizon@upreme Court for that figon for review proceeding.

“RT” refers to the reporter’s transcripts from Petitioner’s state court proceedings. Theg sta

court original reporter’s transcripts and ceetff copies of the trial and post-conviction

records were provided to thi@ourt by the Arizona Supreme Court on December 12, 2001.
(Doc. 16.) “EH RT" refers to the reporter’s transcripts from Petitioner’s evidentiary hearing

in his federal habeas proceedings. “EH BK. " refers to & Bates stamped page

number of exhibits aditted during Petitioner’'s evidentiary hearing in his federal habgas

proceedings.
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Petitioner initiated this federal habeasgeeding on Novembér, 2001 (Doc. 1),
and filed an amended petition December 23, 2002, raising @&ims (Doc. 58). In Claim
1D of the petition, he alleged, in pdttat counsel was ineffective for failing to:

(1) adequately investigate potential otsaspects and crucial withesses;
(2) raise legal challenges toeayitness identifications;
(3) adequately challenge blood-spatter testimony; and

(4) hire a forensic pathologist to dlemge the State’s evidence regarding
the nature and timing of the victim’s injuries.

(Id. at 37-66.) The parties briefed the claiff®cs. 69, 79) and motions for evidentiar
development (Docs. 89, 90, 101, 102, 1089, 113). Petitioner asserted PCR counse
ineffectiveness as cause tacage the procedurally defaudt@ortion of Claim 1D. (Doc.
79 at 25, 60—62.) This Court determined, cstest with then-governing Supreme Cou
precedentsee Coleman v. Thomps@01 U.S. 722, 735 n.19®1), that PCR counsel's
purported ineffectiveness did nainstitute cause for the procedural default because “tf
IS no constitutional right to counsel in €& CR proceedings.” @. 115 at 9-11.) The
Court ordered suppleme briefing regardingPetitioner’s allegation that it would be

fundamental miscarriage of jirse not to review the entirety of Claim 1D on the merif
(Id. at 40.) The Court deniedlief on September 29, 2008, reduding that Petitioner had
not satisfied the fundamental snarriage of justice standatal overcome the default of
Claim 1D. (Doc. 141 at 23.)

While Petitioner’'s appeal from this Courtienial of habeas relief was pending, tf
Supreme Court decidedartinez holding that where IAC clens must be raised in arn
initial PCR proceeding under state law, failafecounsel in thaproceeding to raise a
substantial trial IAC claim may pvide cause to excuse the procedural default of the cla
566 U.S. 1, 17 (2012). Bsequently, Petitioner moved the Mir@ircuit to stay his appea
and grant a limited remand in light lfartinez The Ninth Circuit granted the motion an
remanded for reconsideration of Claim 1Datisty that “Claim 1Dis for purposes of
remand substantial.” (Doc. 158) (citiMartinez 566 U.S. 1Trevino v. Thaler569 U.S.
413 (2013);Detrich v. Ryan740 F.3d 1237 (9th Cir. 2013) (en bar@ickens v. Ryan
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740 F.3d 1302 (9th Cir. 2014) (en banc)).

In September 2015, the parties completedplemental briefing in this Court. Foy

purposes of the evidentiary dréeng, the Court bifurcate@laim 1D intoguilt-phase and
penalty-phase subsections, am, October 30, 2017, helan evidentiaryhearing to
determine if Petitioner codlestablish cause, undktartinez to excuse the procedurg
default of the guilt-phase subsection.
1. GOVERNING LAW
Federal review is generally not avaikaldbr a state prisoner’s claims when tho

claims have been denied pursuant toratependent and adequate state procedural 1

e

ule.

Coleman 501 U.S. at 750. In such situatiofecleral habeas review is barred unless the

petitioner can demonstrate caasel prejudice or a fundamentaiscarriage of justiced.
Colemarheld that the ineffctive assistance of counsepiost-conviction proceedings doe
not establish cause for the procedural default of a cldim.

In Martinez however, the Court announced a néwarrow exceptn” to the rule
set out inColeman The Court explained that:

Where, under state law, claims of iregffive assistance of trial counsel must
be raised in an initial-review collaté@roceeding, a procedural default will
not bar a federal habeas court from Imepa substantial claim of ineffective
assistance at trial if, ithe initial-review collatergbroceeding, there was no
counsel or counsel in thptoceeding was ineffective.

566 U.S. at 17see also Trevind69 U.S. at 423.

Accordingly, underMartinez a petitioner may establish cause for the procedt

default of an ineffective assistance cldimhere the state (like Arizona) required thie

petitioner to raise that claim in collaterabpeedings, by demonatmg two things: (1)
‘counsel in the initial-review collateral @eeeding, where the aim should have been

raised, was ineffective under the standardStatkland v. Washingto66 U.S. 668 . .

(1984)’ and (2) ‘the underlying @ffective-assistance-of-triabansel claim is a substantial

one, which is to say that the prisoner mushdestrate that the clai has some merit.”
Cook v. Ryan688 F.3d 598, 60{®th Cir. 2012)quoting Martinez 566 U.S. at 14)see
also Clabourne v. Ryar45 F.3d 362, 377 (9th Cir. 2014)erruled on other grounds by
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McKinney v. Ryay813 F.3d 798, 818 (9thir. 2015) (en bancpickens 740 F.3d at 1319—
20; Detrich, 740 F.3d at 1245. A determinatitimat a petitioner has shown cause a

prejudice sufficient to overcome a procedurdhd# allows a federal court to consider de

novo “the merits of a claim that otherwisvould have been predurally defaulted.”
Atwood v. Ryan870 F.3d 1033, 1060 n.22 (9th Cir. 2017) (quolfegtinez 566 U.S. at

1) (internal quotation marks omitted).

In Clabourne the Ninth Circuit summarized itMartinezanalysis. To demonstrate

cause and prejudice sufficiantexcuse the procedural defiaa petitioner must make twg
showings:

First, to establish “cause,” he mustaddish that his aansel in the state
postconviction proceeding was ffextive under the standards $frickland.
Strickland in turn, requires him to estah that both (a) post-conviction
counsel's performance was defiderand (b) there was a reasonable
probability that, absent the deficient performance, the result of the post-
conviction proceedings wadihave been differen§ee Stricklandd66 U.S.

at 687, 694, 104 S.Ct. 2052. Secpnal establish “prejudice,” he must
establish that his “underlying ineffiage-assistance-of-trial-counsel claim is

a substantial one, which is to say that the prisoner must demonstrate that the
claim has some meritMartinez 132 S.Ct. at 1318.

Clabourne 745 F.3d at 377.
The remand order in this case states ‘it remanded claims are for purposes
remand substantial.” (Doc. 140 a) Because the Ninth Cirduhas already found the

remanded claim substantial, prejudice undartinez has been established. The issue

cause remains—that is, whether post-camwccounsel's performance was ineffective

underStrickland The Court will address cause kgsassing PCR counsel’'s performan

and the strength of the underlying ineffee assistance of trial counsel claiifee

Clabourne 745 F.3d at 377-78. Determining winet there was a reasonable probability

of a different outcome of the PCR proceedifighiecessarily connected to the strength
the argument that trial counselssistance was ineffectivéd. “PCR counsel would not

be ineffective for failure to raise an ineffe@iassistance of counsghim with respect to

nd

of

of




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

trial counsel who was not netitutionally ineffective."Sexton v. Cozne679 F.3d 1150,
1157 (9th Cir. 2012).

Claims of ineffective assistance of coehare governed by the principles set for
in Strickland v. Washingtod66 U.S. 668 (1994 To prevail unde&trickland a petitioner
must show that counsel’s representation fdthlvean objective standard of reasonablene
and that the deficiengyrejudiced the defenskl. at 687—-88.

The inquiry undeS6tricklandis highly deferential, antevery effort [must] be made

to eliminate the distorting effects of hindsigiatyeconstruct the cimenstances of counsel’s

challenged conduct, and to evaluate the aohféfom counsel’s perspective at the time,

466 U.S. at 68%ee also Wong v. Belmont&s8 U.S. 15, 17 (2009) (per curiarBpbby
v. Van Hook558 U.S. 4, 7 (2009) (per curiandox v. Ayers613 F.3d 883, 893 (9th Cir
2010). The Court exercises a strong presumghan“counsel’s conduct falls within the
wide range of reasonable professional aascs; that is, the [petitioner] must overcon
the presumption that, under the circumstantesgchallenged action might be consider
sound trial strategy.Strickland 466 U.S. at 689 (citatiomd internal quotation marks
omitted). “The proper measure of attorrasrformance remainsmsply reasonableness
under prevailing professional normdd. at 688. With respect t8&tricklands second
prong, when a petitioner challenges a convicttbe, court considers “the totality of thg
evidence” before the jy and “the question is wheth#rere is a reasonable probabilit
that, absent the errors, tfeetfinder would have had aasonable doubt respecting guilt
Id. at 695. In other words, contrasting the evide presented to the jury with that whig
could have beempresented, the Court ks whether the omittedvidence would have
created reasonable doubt in the mmidat least one reasonable jurdternandez v.
Chappell 878 F.3d 843, 852 {9 Cir. 2017) (quotindpaniels v. Woodford428 F.3d 1181,
1201 (9th Cir. 2005)Rios v. Rochg299 F.3d 796, 81®th Cir. 2002)).

With respect to the guilt-phase subsectdrhis claim, Petitioner alleges that hi
Sixth Amendment right to effective assistanceainsel was violated by his trial counsel

failure to conduct a sufficient trial investigat and adequately ingggate the police work,
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medical evidence, and timelireetween Rachel's fatal injurgnd her death. Petitione

further alleges that post-conviction counseff@ened deficiently whin the meaning of

Strickland when he failed to investigate and mefsthis substantial IAC claim, thus

excusing the procedural fdelt of the claim undeMartinez Respondents assert that

Petitioner has not shown that PCR counsel wwaffective in failingto raise the claim

because PCR counsel raisedlltiple IAC claims and attapted to obtan additional

resources. Respondents alsguar that Claim 1D fails on ¢hmerits and that Petitionef

therefore cannot establish cause undartinez because he was not prejudiced by PCR

counsel’s performance as there was no “redsenarobability that, absent the deficient

performance, the result of the post-convictmoceedings would have been different]

(Doc. 175 at 14) (quotinGlabourne 745 F.3d at 377).

In section IV below, the Court describide proceedings and the relevant evidence

as discussed at the trial, post-convictioliefeand federal habeas stages of Petitioner’'s

case. In section V, the Court analyzes ¢hfasts in light of the above framework.
IV. RELEVANT FACTS

The following section describes (1) thetiproceedings and evidence presented at

trial, (2) the proceedings #ite post-conviction relief phase, and (3) the evidence prese
during these federal proceedings that Petitioasers was available at the time of his tri
that either suggested the need for furtherstigation by trial counsear could have been
presented at trial.

A. Trial Court Proceedings: The Evidence Presented at Trial

Attorney Sean Brunémwas appointed to represent Petitioner on May 3, 1994,

day after Petitioner’s arrest. Bruner’'s partheslie Bowman, who at that time had been

admitted to the bar for a littkess than a year, also reprated Petitioner as an informg

“second-chair” attorney though she was ndweemally appointed by the trial court. (EH

’ Bruner was admitted to tHear in 1981 and receiveal criminal law specialist
certification in 1990. (B Ex. 9 at 1.) Prior to Petitionertase, Bruner had represented o
death-eligible defendant at triald()
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RT 10/30/17 at 44; EH Ex. 9 at 1.) Adiflener’s court-appointed counsel, it was Bruner
sole responsibility to ensure Jones received competent representation.

At trial, the State sougl prove that (1) only an alfwvas capable of inflicting the

fatal small bowel wound; (2) Rachel’s fatal ings were inflicted in the late afternoon on

May 1, 1994, sometime after 2:00 p.m.eamhPetitioner woke up fathe day; and (3)
Petitioner was the only adult thiadd care of Rachel at thi@he and took her on severa
trips away from the trailer park his van. The prosecutsummarized the 8te’s theory
in closing: “Who is her rapi8tWho is her murderer? The answer to that question is sin
Who was with her all day oru8day, May 1st.” (RT 4/13/95 8R.) In order to support the
intentional or knowing infliction of the chil abuse charge alleged in Count Four, t
prosecutor argued that Petitioner beat Rach@rder to rape her, and when Petition
failed to take her to the hospital, “[s]he diasl a result of that beating because only {
defendant knew how badly she was huid: 4t 104.)

The State bolstered its theory byegenting the testimony of two neighborhod

children who allegedly observdktitioner abusing Rachel las took her on one of threg

trips in his van on the day beéher death. The State algresented testimony that th
laceration on Rachel’s scalp as well as saithe abdominal coosions and abrasions
were consistent with having been inflictedvioeen 2:00 p.m. to 5:30 p.m. on May 1, ar
with being hit with a pry bar found in Petitier's van. Additionally, the State presente
evidence that the blood foumal Petitioner’'s van was Rachel'and, based on bloodstai
analysis, was consistent with an assanlRachel that tooglace in the van.

Bruner acknowledged in opening statements that “[ellagry in this case is going
to center around whdttappened on Sunday, May 1st. Speally, a couple of disputed
hours . . ..” (RT 4/6/95 at 60.) Bruner assd that on May 1, #re was nothing obvioug
about Rachel that would have caused Petitidoethink he needetb take her to the

hospital. He asserted that nobody would teghfat Rachel looked as she appears in |

autopsy photos, suggesting the bruising on hey bothe photos had something to do with

lividity, or the pooling of bloodafter the heart stops beatin¢d.(at 61.) Bruner further
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asserted that the testimonytbé neighborhood children,bklievable, “is strong proof for
the State,” but “they couldn’t possibly have sedrat they claim now months later to hay
seen,” then admitted he couldt explain, exactly, why thatas, suggesting that the jury
should just decide for themselves if a “cougat@all children looking up at that van, whethg
they could have possibly seen what tiheyv claim to have seen . . . It(at 64-65.)

The following is a summary of the testiny and evidence presented by the Statd
Petitioner’s trial that established when Raclek injured, who shwas withwhen the
injuries occurred, and wherestinjuries occurred. The Sggpresented numerous witness
who testified about the medical and physical enite, as well as the events of the da
immediately prior to and following her deatbefense counsel presented no witnesses
challenge the medical timelirfeom injury to death, ang@resented only one witness i
total, Petitioner’s 11-year old daughinmandie, in support of his case.

1. Rachel'sInjuries and Cause and Time of Death

The State presented critical eviderae Petitioner’s trial from witnesses thg

established that most of Rackeahjuries, including the fatahjury, were consistent with

infliction between 2:00 p.m. and 5:30 p.om May 1, 1994. Rachel’s body was examing

by Steven Siefert, an enggmcy room doctor at KinGommunity Hospital; by Sergeant

Sonia Pesquiefaf the Pima County Sheriff's Departmeg“PCSD"), the lead investigatol
of Rachel’s death; and by Dfohn Howard, a forensic patbgist with thePima County
Medical Examiner’s office.

a. Time of Death

Dr. Siefert was the first to examine Rathand testified that she was dead up

e

e at

YS
5 0

—

DN

arrival at the hospital. (RT 4/6/95 at 77.)s8d on temperature and the existence of rigor

mortis, Dr. Siefert estimated that Rachetdlisometime two to the hours before she
arrived at the hospital atB a.m. on May 2, 1994ld at 74, 76—77, 80Jhis fact is not

in dispute.

8 Sergeant Sonia Pesquiera was knownSasia Rankin athe time of the
investigation.
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b. External Bruising and Abrasions

Sergeant Pesquiera examined Rachletdy at the hospital and, based on her

training and experience witlippproximating ages of brumgj based upon their color an
appearance, testified that Rath body was covered with ntusions and abrasions whic
were in varying stages of healing; somaifing appeared new, du as along her eyelid
and some appeared to be in the healiagestsuch as on the bottom of her eyes. (
4/12/95 at 34, 37.) Over defensounsel’s objection, Sergedesquiera opined that thg
Injuries were not accidentald( at 35.)

Dr. Siefert testified that Rachel’'s bodyas covered with bruises and abrasior|

primarily on the front of helbody and across her face andeteead, but also on her back

arms, and legs. (RT 4/6/95 at 81.) He also nkeskthat Rachel had a large bruise on e3
side of her forehead, as wel intense coloration on the eutdge of her right eye an(

discoloration below the eyedd(at 95-96.) Dr. Howard ass®ed the purple coloration of

Rachel’s face as arising from amury that probably occurregine day prior to death, but

also noted some green discalbon which would have begmesent for several days. (R]
4/12/95 at 116.)

Dr. Siefert and Dr. Howardbserved that Rachel had bruising around the left g

of her face and behind her eas, well as bleeding into bo#ar drums, consistent with &

slap or blow to the side of the head.T(R/6/95 at 90-91; RT 4/12/95 at 140-41.) D
Howard noted that Rachel alsostained internal bleeding due to blunt force trauma to
back of her neck, as well adfdse bleeding into the deep layers of her whole scalp.
4/12/95 at 137-38.)

Rachel had four or five small bruises her right forearmral several on her right

hand, as well as six bruises on her left foreanah hand, injuries typically associated with

trying to ward off an impact, known as destve type wounds. (R4/6/95 at 85-87, 88—
89; RT 4/12/95 at 39-40, 150-51.)

Dr. Howard opined that the bruises andaaibns on Rachel’'s hand and arm were

inflicted approximately one day prior toath. (RT 4/12/95 at 113-14.) This include
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swelling in her left middle fingethat indicated injury to boner ligaments; this injury
would have been painful and noticeable withinhanr of its inflicton. (RT 4/6/95 at 89,
104-05; RT 4/12/95 at 114.)

Dr. Howard identified abrasions and combns on Rachel's ght and left thigh,
both knees, and her right leg; he opined they traried in appearané®m less than a day
old to approximately five days old. (RT 4/93 at 113.) He indi¢dad that much of the

—

bruising on Rachel’s front side was consisteith having been inflicted by knuckles bu
he could not identify with any pigcularity what actually wasised to inflict the injuries.
(Id. at 126, 160.)

Rachel had contusions and abrasions erbhek, her buttockgnd on the back of

her left thigh, consistent with being draggacross a rough surface or with fingernail
scrapes.Ifl. at 112; RT 4/6/95 at 41, 93.) Based on the colors of the bruising, and the
presence or absence of scab formation, Dr. Howard opined that these injuries odcurr
within one to two days prior to her death. fer front torso, Rachélad 20 to 30 bruises
large areas of abrasions, and a red bruisa ander her right arm. (RT 4/6/95 at 93—-94;
RT 4/12/95 at 115.) Dr. Howarbined that somef these bruises were recent, occurring
within the prior day to two days, while othevere of a coloration indicating an origin of
several days prior to death. (RT 4/12/95 H5.) There was a linear bruise pattern to the
right of her navel; Dr. Howardpined that this injury was consistent with the pry bar found
underneath the driver's seat of Petitioneramn but could havéeen caused by many
different objects. Ifl. at 78, 128, 160.) Sergeant Pesgaialso testified that the linear
contusions or bruises on Ratls abdomen were consistewith the pry bar found in
Petitioner’s van.Ifl. at 78.)

Dr. Siefert opined that Rachel’s bruisimguld have begun tappear within a few
hours of infliction, and assessed that 95 petof Rachel’s injuries had occurred within
12 to 24 hours before her deaRT 4/6/95 at 121, 128, 103848, 111, 127; RT 4/12/95 af
94.) Dr. Siefert noted that some of the bruisese a few days oldncluding the bruising
beneath Rachel's eyes. (RT6A5 at 103, 105111; RT 4/12/95 at 37.) Dr. Siefert

-15 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

concluded that Rachel had suffered non-accidental trauma, possibly at multiple tim
multiple mechanisms. (RT 4/6/9%% 128-29.) Similarly, DrHoward explained that the
number and multiple locations of the injurigere not consistent with a simple childhog

accident, but rather were consistent witltika having been beatefRT 4/12/95 at 137.)

es |

d

He concluded that all of the external inggihe documented, which he assessed as hayving

been inflicted within one day of death, wemnsistent with having been inflicted betwese
the hours of 2:00 p.m. and 5:30m.on the day prior to her deatid.(at 117.)

On cross-examination, defense counseificmed with Dr. Siefert that 95 percen
of the bruises were formed withthe 12 or 24 hours befooeath, but that this estimat

was dependent on factors—such as the chifitabolism and the amount of force used

inflict the injury—that were unknown to DBiefert. (RT 4/6/95 at 127-28.) Dr. Siefer

agreed that some of the bruises, as wethasscalp injury discussed below, could ha

been caused by Rachel falling out of a véaah. t 129.) Dr. Siefert admitted on re-dire¢

examination that there was “may to really know” based on the appearance of the bru
how long each one took to develop aftiee blunt injury that caused itd( at 134.) Dr.
Siefert concluded that the totality of Rackehjuries indicated that the trauma wg
nonaccidental and perhaps occurred altipie times or by multiple mechanismsd.(at
135.)

C. Scalpinjury

Rachel had a head laceration, above lagfiind her left ear, which was one ing

long and went down to the skull bone. Dr.vithwd assessed it as consistent with havi
been caused by a blunt forcgexi with a relatively straighedge, consistent with the pry
bar found in Petitioner’s van. [R4/12/95 at 121, 123.) Based the injury’s external and
microscopic appearance, he opined that it typal of having been inflicted one to twg
days prior to death but was consistent witicurrence between 2:@0m. and 5:30 p.m. on
May 1. (d.at 116-17.)

d. Vaginallnjury

Sergeant Pesquiera testified that upcan@ration of Rachel’s body, she observe
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discoloration on the outside b&r labia and pooled, brightd blood on the inside. (RT|
4/12/95 at 42.) Dr. Howard determined thatReal had blunt force injuries to her labia

bruising and scrapes, and dfhiach tear to her vaginald. at 134.) Dr. Howard concludec
that the injury to Raa#’s genitalia occurred about oneydarior to her death, consistent

with the time frame of “dozeng$f Rachel’s other injuriesid. at 133, 136), and that thes

D

injuries were non-accidental, painful, andnsistent with penetration or attempted
penetration.|Ifl. at 134—36).

e. Fatal Small Bowel Injury

Dr. Howard determined that Rachel digidblunt abdominal trauma that caused| a
laceration of the small bowel and that heath was a homicide. (RT 4/12/95 at 155.) Dr.
Howard explained that, internally, Rachel Isadtained blunt force injury to her abdominal
organs causing a tear of the small bowel andhng of the tissues around the small bowel
the wall of the large bowelnd the tissues connecting the intestine tolthek of the
abdominal wall. Id. at 141-42.) The rupture of héowel caused inflammation and
irritation of the lining of the abdomindéiksues, a condition called peritonitikl.(at 145.)
When this type of damage is not repairBd, Siefert explained it typically causes death
over a period of hours to dgysr sometimes weeks. (RT6495 at 115). The amount of
force required to rupture a healthy bowel is ggl@nt to a fall from miee than two stories,
an automobile accident at greatigan 35 miles per hour, or aréeful directed blow to the
abdomeni@. at 113-14; RT 4/12/95 461, 153-54); Dr. Siefert did not believe enough
force for such an injury coulde inflicted by a child under the age of six. (RT 4/6/95|at
116.) Rachel would have experienced pathatime of the blunt f@e injury; Dr. Howard
indicated she would then have had continuaoatinal pain while DrSiefert stated that
the pain might decrease initig but would not go away.ld. at 119; RT 4/12/95 at 146.
Over the next several hours, a person withitqatis would lose bowel function, causing
nausea, vomiting, and dehydratigRT 4/6/95 at 119-20; RT #2/95 at 146 Dr. Howard
opined that the “injury is typical of havirgccurred about one dayig@r to death,” in the

same age range as her other injuries, includiegtlp, genital, and external injuries. (RT
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4/12/95 at 148.) Dr. Howard opidéhat the fatal injury couldave occurred in the 24 hour
prior to her death, possibly in the time beem the hours of 2:00 p.m. and 5:30 or 6:
p.m. on May 1.1d. at 148-49.)

Defense counsel cross-examined Dr. Halvand established that Rachel had
broken bones, and that if she had beerh&itd enough with the pry bar, it might hav
resulted in fractures of the skull or rjlsiepending on the amount of force usédl.gt 158—
59.) Dr. Howard agreed that wdthe pry bar was consistemith the injuries, any number
of objects could also have caused the injurikes. {t 159-60.) Based on Dr. Howard’
testimony, defense counsel argued that if tgdopr had been wielded by an adult, it wou
break ribs and fracture skullnd would have done incredilldlamage to a small childd(
at 112.)

Defense counsel asked noegtions of Dr. Howard regding the timing of any of
Rachel’s injuries.

f. BloodstainEvidence

The State also presented testimony andezxe from Sergeant Pesquiera, Arizol

Department of Public Safety Criminalist\&ard Lukasik, and PCSD Detective Clark fo

support the State’s theory tHaachel was assaulted intilener’s van. Blood consistent
with having come from Rache&las found on a Circle K bagn carpeting and the fron:
passenger seat’s upholstery irifR@er’s van, and on blue jeans worn by Petitioner at
time of his arrest. (RT 4/7/9&t 118, 120-21, 126-27; RAI11/95 at 106—7, 109; RT|
4/12/95 at 55-59.) No blood was found the tools collected from Petitioner’s var
including the pry bar and the blue and meipks. (RT 4/11/95 at 100-01; RT 4/12/95
85-87.)

Rachel’'s pajamas and underwear wererakéo evidence, and oral and vagini
swabs were also taken during Rachel’'s auto{f®V.4/12/95 at 43—-47.) Serological testin
revealed no presence of semen or senfinals on the vaginal swabs or on Rachel
pajamas or her underwear. (RT 4/11/95 at1l9Q0-12.) A substancensistent with vomit
was found on Rachel's pajamas and a sleepayy (RT 4/11/95 at®8-99; RT 4/12/95 at
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45-46.)

Sergeant Pesquiera also collected clotliiog Petitioner on théday of his arrest,
testifying that she would expect to find bloodtte clothing of a driver in the car at th
time that Rachel was struck. (4/12/95 at®--75.) There was a trace of blood not furth
identified on the red T-shirt and boots, bot the denim jacket, wo by Petitioner at the
time of his arrest. (RT 4/11/95 at 98)8-09; RT 4/125 at 61-62.)

Sergeant Pesquiera testifikdht fingernail scrapings we taken from Rachel but
there was nothing detected under her ndlRSI[ 4/12/95 at 90-91.) Despite some (
Rachel’s abrasions appearing as if she heghlscratched, Sergeant Pesquiera explai
that Petitioner’s fingernails were not analyzedétermine if any of Rachel’s blood or ski
was present because there was a loiland other thingsinder his nails.I¢. at 90-91.)

Sergeant Pesquiera testified that she ma@san expert in the field of bloodstail
evidence, but “could appreciate what type afrst they were in relationship to where th
victim could have been and the assailant@dave been.” (RT a/12/95 at 28, 63-65.)

Sergeant Pesquiera explained that blood spatteis when an ared injury has static

er

hed

—

e

blood on it and then is struak shaken in some way like a blow or blunt force trauma

causing the blood to spatter out. (RT 4/12/95 at 73.)

Sergeant Pesquiera submitted samplessenferal items that appeared to |
bloodstains taken from multiple locationsRetitioner’s van: from carpet between the tw
front seats and partially betul the passenger seat, from carpet and wood chips log
partially behind and underneath the passenggy §em a cigarette paakge, from a Circle
K bag located behind the driver’'s seat, &mdh the right front passenger seat. (RT 4/12/
at 55-60.) Over defense couhs®bjection, Sergeant Pesquiera testified that a bloods

identified as Item V6 appeared to be “an impression stain or a stain where the blo¢

actually soaked througlnd has been in that position fuite a while to where it soaks

down through the carpeting.Id( at 72.) Sergeant Pesquiliatinguished the impressior
stain on the carpeting from the spatter stbonsd on the van’s passenger seat and anof

portion of the carpet identified as Item V7, winghe testified were consistent with a pers
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already bleeding being struck or skakcausing the blood to spatter old. @t 72—73.)
Because Dr. Siefert had testified that bleeding stops very quickly after dGadto/B5 at
79), the State argued, based on the impression stain, that Rachel’s “head was bleg
she was laying in the back tifat van because she had bbeaten and hit with that pry

bar as part of that sexual assault, andithvghere the sexual assault occurred. . . . on

third trip away from the house(RT 4/13/95 at 97.) The Sthlso argued—based on the

evidence of spatter staifmund on the passenger seat, flobthe van, and the right sleev
of Petitioner’s shirt—that after the assa#@lgtitioner put her in the passenger seat of
car and kept hitting her “trgg to make her shut upid( at 97-100), and the blood coul
not have gotten in the van on the way tohbspital because Rachel was already dead
therefore was not bleeding anymordd. (at 137.) Defense counsel offered no exp
testimony to challenge Sergeant Pesquieo@imions, but rather argued that Serges
Pesquiera was not an experbionod spatter and the Stateutd have presented an expe
if they had wanted told. at 113.)
2. Events of Apil 30—May 2, 1994

The State presented evidence from several witnesses that supported its theqg
Rachel was in the sole care of Petitioner myithe afternoon of Saday, May 1, when
the fatal injuries allgedly were inflicted.

Becky testified that she ddeen living in Petitioner’'sarler for a few months with

ding

the

11°)

he

ry t

her mother, Angela; her siblings, Jonatlam Rachel; and Petitioner’'s daughter, Brandie.

(RT 4/11/95 at 18-19, 60.) fR@ner never hit Becky, and smever saw him hurt Rache
or her brother.I(l. at 65—-66.) There was a week, hoae when Rachel started “being
scared” of Petitioner, and woultbt go to Petitioner when twalled her over or when he
asked her to go with him on a rid#l.(at 25-28.) He did sometimk#& Rachel “[f]or play,”
which sometimes made her crid.(at 43.) Becky testified th&achel seemed fine and at
dinner on Saturday night, April 3@nd was not sick or throwing udd( at 29.) Becky
stated she saw Petitioner leaving with Rac¢h the van three times on May Id.(at 37—
38.)
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Becky testified that on Sunday morning, May 1, Becky, Rachel, and Jonatho
up early, watched cartoons, and ate lunch untiti®eer got up aroun@:30 or 3:00 p.m.
when a friend of his stopped by to see hild. &t 30-33, 62.) Shortly after Petitioner’
friend left, Petitioner gave Bky and her brother permissi to ride their bikesld. at 36.)
After riding their bikes around the trailer cotwr an hour, Becky saw Petitioner leave
his van on the first trip with Rachel, telliidecky he was going to the store for fodd. (
at 37, 64.) He returned an hour and a half later with milk and corn ddgat 63, 69.)
Becky testified that Rachel seemed okayraftes trip, she was nisick or crying. [d. at
70.)

Becky described the first trip when gtiesed by the prosecutor and the second ¢
third trips when cross-exanad by defense counsel. BeckgtiBed that approximately
fifteen to twenty minutesfter returning home from éhstore and putting away thg
groceries, Petitioner left again andsagone for about thirty minutedd( at 70.) Becky
saw Rachel again after this trip, and tedfifieat she seemed “okay” at that timiel. at
70-71.)

When asked by defense counsel about ting thp in the van, Becky testified that

Petitioner took Rachel to his brother’s hous$e. &t 79.) Becky had no idea how long the
were gone, but stated that they were badtreeBecky left for hefriend’s house, around
5:00 or 6:00 p.m.Id. at 71, 79.) The Stat@gued that it was durintpis third trip that
Petitioner assaulted Rachel in the batkhe van. (R™/13/95 at 93-94.)

Becky testified that when she was puttinglhige away beforgoing to her friend’s
house, she saw that Rachel was at hometaidRachel was standing and looked fihe. (
at 41-43.) Around 6:30 p.m., wh Becky returned from her friend’s house, Becky testifi
that Rachel was on the couch; she was palehead was bleeding, she was vomiting, 3
she had bruises on her face, hands, and findérat@4—46, 49-50, 7¢This was the first
time Becky saw her mother awake that d&y. &t 41.) Petitioner left for a time, and whe
he returned, Angela took Rachel outsideevehPetitioner and Angela had an argume
(Id. at 48-49.)

-21 -

N gc

nd

U

y

ed
nd

nt.




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

The State presented evidence that theC8arles family, who lived in a bus at
transient camp, got a visit from Petitior®ymetime on Mayl; Ron St. Charles (“St.
Charles”) thought Petitioner seemed angryl @12/95 at 7-9, 17.) St. Charles testifig
that he did not know if any@nelse was in the van witPetitioner, and that Petitioner dig
not get out of his van.

Michael Fleming (“Michael”), Petitioner’s neighbor at Desert Vista trailer park,
testified that on May 1 he saRachel looking sick betwe&h00 and 5:00 p.m.; she wa
pale with dark circles under her eyes, andisbked wet and like sh@anted to vomit, but
he did not see any blood, bruising, or sceapReT 4/7/95 at 16465168, 171-73.) Michael
Fleming saw his wife, Stephankleming (“Stephanie”), picRachel up and take her bac
to Petitioner’s trailer.Ifl. at 165—-66.)

Petitioner’'s sister-in-law testified th&etitioner, Angela, and the children wer
supposed to attend Petitionensphew’s birthday parton May 1, but tay never showed
up. (RT 4/11/95 at 119-24.)

Norma Lopez (“Norma”) testified that dviay 1 she sent her children—eight-year-

old twins Ray and Laura Lopez—to the ChoMarket on Benson Higiay at 3:00 p.m.
or 4:00 p.m. (RT 4/7/95 at 50.) When threyurned, Ray told Norenhe saw a yellow van
with a man inside hitting a little girlld. at 51.) The children described the man as a wk
man with messy brown hairiding a yellow van and the gids little and nd-haired. Id.

at 51-53.) The twins saw himidng with one hand and hittghthe girl in the face and

chest with the other, and they could see the girl cryildg.af 51.) The next day on the

news Norma heard that a mardhzeen arrested in relationttee death of a little girl.lg.
at 53-54.) When she had the children wat@&rtbws, they identifiethat person as the
man they had seen in the van. (RT 4/74955.) One or two days later, Norma reports
the twins’ identification by calling 911ld. at 56.)

At Petitioner’s trial, Ray tégied that he had gone tbhe Choice Market with Laura
around 5:00 p.m. on a Sunday. (RT 4/7/98-8.) He testified that, on his way home, |

saw a white man with bushy hair in a yallean, driving with one hand while hitting 3
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little, four-year-old white girl hard with his right hand and elbold. &t 9-11, 14.) He
demonstrated how the man hit hethvthe back of his right fistld. at 12—12.) Ray testified
that the man hit the girl three timek.(at 11-13.) He testified heould not see the girl’s
face, but that she was cryingd.(at 13.) When pressed by thesecutor, he agreed he di
not know whether shwas crying or not.l¢l.) He also admitted th&ie had previously told
the police that he saw her with her moatlen and could see that she was cryitdy.dt
13-14.) He did not see the drivefaze, only his hair from behindd( at 25—-26.) He could
not identify Petitioner in court, but was able to identify a picture of Petitioner from the
of his arrest. (RT 4/6/95 at 175; RT 4/7/95 at 18.) Ray was also unable to identify a g
of Petitioner’s van as the yellovan he saw that day becautdid not have windows in
the side. (RT 4/7/95 at 29-3MByuner established, througiioss-examination, that Ray
did not see Petitioner’s face or any facial hanly his hair frombehind, and questioned
whether he could see up irttte van given his heightld| at 25-27.)

Laura testified that she recalled seeinghéte man driving a yellow van on her wa
home with Ray from the Choice Markeld.(at 34—37.) She said she could see a little
of the man’s face, and he was ugly with gufair and was hitting a little, white blonds
girl. (Id. at 36—38.) She testified sltould not see the girlface, but the man was hitting
the girl on the left side of her face with his elbold. @t 36—38.) The prosecutor aske
Laura if she remembered telling the police sbeld see that the girl was crying and st
could see her face; Laura agreed and remembered that she was lkdhyat@8.) Bowman
established, through cross-examinatiomgt thaura only saw them through the frof

window of the van and could spest “a little bit” of the sidgoart of both the man and girl’s

faces. [d. at 43—44.) Laura also admitted that likike girl's face was not higher than the

windows. (d. at 44.) She rememberedeing the man from the van on the news that sé
day. (d. at 40, 45.)

Sara Petrilak, a clerk at the Quik-Mart on Benson Highwagfiéesthat Petitioner
went into the store on May 1, 1994 between 31XB. and 5:00 p.m. (RT 4/7/95 at 14!

144, 159.) She did not know tiR®ner’s name, but recognized him as a regular at the st
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(Id. at 145-46, 149.) The storeedk testified that Petitioner gate and that he was with g
little girl who sat on a ledge outside the stotd. &t 147—48.) On cross-examinatiofr
Petrilak testified that the gidid not seem to be upset, an@ stould have heard the girl if
she was crying, but she was ndd. @t 150-51.)

Joyce Richmond (a.k.a. Rose Royed &tice Knight) (“Richmond”), Petitioner’'s
former girlfriend, testified that she spent Sday night, Apil 30, at a friend’s house with
Petitioner until approximately @0 a.m. (RT 4/11/9%t 135-36.) Petitioner's daughte

Brandie spent the weekend wiichmond from Friday afteschool until Sunday, May 1,

when Brandie returned witRichmond to Petitioner’s tralesometime between 7:00 p.m.

and 8:00 p.m.I¢. at 137-38, 141.) Richmond saw Rekhn the couch with a bleeding
head; she said Rachel did not have bruiseler face or hands. (RT 4/11/95 at 141, 15
53.)

Richmond’s adult son, Terry Richmondl'érry”), was at Petitioner’s trailer with
his mother on the evening of May 1 and saw that there was blood on the pillow
Rachel’s head.ld. at 157.) Terry questiodePetitioner, who told him that he had take
Rachel to the fire departmentd(at 157-58.) Terry testified that he had seen bruises
Rachel’s face, but after he was askdte saw bruises on Rachel’s fabat night he could
not remember whether he hattl. (at 163.) Subsequently, afteeviewing a transcript he
was shown, he recalled telling defense coudaghg an earlier interview that he did nc
see any bruises or marks on Rachl. &t 164.) Terry further gtified he had witnessed
Angela previously strike Racheh the side of her headd(at 160.) He was not sure whe
that had occurred, but stated it wasbably the week before May 1d(at 161.) After
reviewing the transcript frorhis interview with defense cmsel, Terry admitted it might
have occurred the night beforéd.(at 161-63.)

At trial, the State contended that Petier lied about havingd&hel's head wound
examined at the fire stath by a paramedic. (RT 4/6/3 45-46.) Petitioner’'s counse

\
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countered that Petitioner never sh@lwent to the fire statidout rather said that a Ruralld
n

Metro EMT who happened to be at the QMRrt had examined Rachel's head wou
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(Id. at 71-72.) Captain Scott Ferguson, withRiueal Metro Fire Depament, testified that
there are four people, including himself, duty during each 24-howhift at the station
located close to Petitioner’s trailer and at@half block awayrom the Quik-Mart. Id. at
187, 191.) If a crew member leaves the statago the Quik-Mart, all four personnel have
to go and they have to take the engifee.4t 191, 196-97.) If thegncounter an emergency
while they are out, they havwe notify dispatch so they arplaced out of service for
purposes of receivingnother emergency call, artdvould be logged as wellld. at 197;
RT 4/12/95 at 68—69.) Captdterguson testified there weme indications on the call log,
and he had no indepdent recollection of treating létle girl on May 1 for a head
laceration. (RT 4/11/95 at 199-200.) Captdterguson explained that it would be
inappropriate to ever look at a child’s héaceration and just sertlde child home because
a spinal injury is alwaysuspected in conjunotn with a head injury.lg4. at 201; 4/12/95
at 70.) Petrilak testified that a lot of Ruheétro personnel regularly came into the Quik-
Mart, but she did not notice an EMT treatihg little girl outsidehe store and believeg
she would have been awardhft had occurred. (RTAB5 at 148-49, 154, 158-59).
Becky woke early in the morning dlay 2 and found Raeh in the bedroom
doorway; she put her back lred. Becky next wke to her mother yelling, and Petitiong
took Angela and Rachel to the hospithl. &t 52-54.) Petitioner canfiack and took Becky
and Brandie to the St. Chasleamp around 7:30 a.md(at 55-56, 143; RT 4/12/95 af

=

10-11.) St. Charles testified that Petitionesvextremely upset, distraught, and crying.
(4/12/95 at 22.) St. Charles’s wife Rosemegported Petitioner was unsteady on his feet
and she and her husband put him to bed, evhlke heard him “moaning and saying | gm
very sorry Rachel, I love you.” (RT 4/11/95 at 180-81.) &hmitted on cross-examination
that Petitioner was also cryingittv tears coming down his faceld( at 182.) Law

enforcement located Petitionertiaé St. Charles camp after 8:@0n. on May 2, 1994, and
transported him to the Sheriff's Departme{RT 4/6/95 at 167,49, 172.) On the way
there, Petitioner was upset, said there waseslbing wrong with his little girl, and asked

if they would take him to see held(at 173.)
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Petitioner presented evidence from only wstaeess: Petitioner’'s daughter Brandig
(RT 4/13/95 at 6.) Brandie tesatl that she saw a boy, ab@ix years old, hit Rachel in
the stomach with a metal bald.(at 8.) She denied ever hagitold law enforcement thaf
she saw Rachel fall out of tkan on May 1, or that afterwds she saw her dad run Rach
over to the paramedics, stating first that slas home but did not séehappen, then later
saying she was at Richmond’s hewend could not have seen Id.(at 13, 21-23.) The
State impeached her testimongointing out numerous aonsistencies between hg
testimony at trial, interviews she gave v enforcement, and her testimony at
deposition; Brandie also admittdying to detectives and fimse counsel. (RT 4/13/95 3
11-28.)

B. Post-Conviction Relief Proceedings

On September 22, 1999, following ansuncessful appeal, the Arizona Suprer

Court appointed James Hazelépresent Petitioner in hisas¢ PCR proceedings. (EH EX.

126.) The Arizona Supreme Cowvaived the requirements, guant to A.R.S. § 13-4041
and Rule 6.8(c) of the Arizona Rules ofi@inal Procedure, for the appointment g
experienced appellate counsel impital post-conviction proceedingdd( The Arizona
Supreme Court also ordered counsel to “diregtiests for the appoinént of investigators
and experts to the superior court pursdam.R.S. § 13-4013(Band § 13-4041(J).d.)
Despite the order directing counsel tokeaequests for investigators pursuant
A.R.S. § 13-4013(B), Hazel moved for the appmi@nt of an investigator pursuant to Ru
706(a) of the Arizona Rules of Eviden¢EH Ex. 130.) The PCR court denied the motig
without prejudice, stating that the motion faitedecite any specific reason to support tl

need for such appoinent at the present time, or inded#tht counsel had even reviewe

the record. (EH Ex. 131.) Hazel filed a motion for reconsidaraigain pursuant to Rule

706(a) of the Arizona Rules &lvidence, stating that an intgmtor was needed to attemg
to prove others may have cadgke fatal injuries to the etim, including the mother and
teenage brother, and to locate additionaV mefense evidence. KEEx. 132.) The PCR

court denied the motion for reconsiderati@gain stating that nothing in the motion

- 26 -

-

—t+

pf

to
e

DN

d

—+




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

established why the appointment of an stigator was reasonably necessary (EH E

133)—a statutory requirement for the coufunded appointment of investigatoisge
A.R.S. § 13-4013(B).
Hazel filed Petitioner's PCR petition dsupporting memorandum on March 2

2000. (EH Ex. 134.) Hazel argu#tht Petitioner was entitled to a jury trial on the issue

aggravating factors. Hazel also argued Brainher was ineffective for failing to: (1) move

for a mistrial when jurorviewed Petitioner in shackles dug the trial, (2) interview
Angela, (3) follow up wth the court on his ntoon for appointment od second attorney to
assist him, and (4) meet with Petitioner aisight number of times in order to discuss t}
case and trial preparationd)

The PCR court held an ieentiary hearing on Petitiorie ineffective assistance
claim, at which Petitioner testified on his owahalf and Bruner téfied as a witness for
the State. (RT 9/18/00.) The PCR court derilezl petition and, after being elected Gi

County Attorney, a position for which he heeimpaigned during the course of representi

Petitioner, Hazel withdrew from represdida and attorney Michael Villareal was

substituted as counsel. (EH Exs. 137-B8A PCR 31, 33, 4) Newly-appointed
counsel’s motion for rehearing was deni@RIOA PCR 46—-47.) On October 30, 2001, tf
Arizona Supreme Court summarily denieetitioner’s petition for review. (PR 7.)

C. Federal Habeas Proceedings

During the evidentiary heialg in these proceedings, the Court heard testimony fr
Sean Bruner and Leslie Bovam, Petitioner’s trial counselames Hazel, Petitioner’s PCH
counsel; Sonia Pesquiera, tlead investigative detectivé)r. Philip Keen, Dr. Janice
Ophoven, and Dr. John Howardll forensic pathologistsDr. Mary Pat McKay, an
emergency medicine and trauma specialist; Bauén, an expert acollision and accident
reconstruction; Dr. Patricklannon, an expermn biomechanicsral functional human
anatomy; Dr. Philip Edm, an expert in psychology andvestigative interviews; Stuart

James, a crime scene and bloodstain pa#teatyst; and attorney Dan Cooper, a stand;
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of care expel.The Court also admitted numerous exhibits proffered by the parties. (O
268-69.)
1. EvidenceSuggestinghe Need for Further Investigation
In this section the Court reviews theidance presented during these proceedir
about which trial and PCR couthséher were aware as a résaf their own investigations,
or should have been aware because it wascwd in the PCSD investigatory reports, th
would have suggested the ndedboth trial counsel and PCR counsel to conduct furt
investigation into the medical timelinklood evidence, and eyewitness testimony.

a. Timing of Rachel’s Injuries

Sergeant Pesquiera decided early on @ itivestigation that Rachel's injuries
occurred on Sunday, May 1. (EH RT 11/B/at 64—-65.) Dr. Howard, however, had n
addressed the timing of Rachel’s injurieshis autopsy report, and Sergeant Pesqui
never asked him to share with her his firgh on the timing of Rachel’s injuriesd(at
65—-66.) Sergeant Pesquiera dat document any inquiry to a medical professional ab
the timing of Rachel’s injuries and Dr. Howaeported to her only #t the injuries were
caused by a blunt trauma and that it was a homicidea{ 68—70.) Sergeant Pesquie
agreed with counsel duringdtevidentiary hearing in thepeoceedings that, at the timg

she was conducting her investigation, she hadeason to believe that Rachel’s injurig

could have happened more thamlay before her deatid(at 71-73.) If she had more

precise medical information that showed the injuries cbalke happened several day
earlier, as Dr. Howard’s 2004 Declamti (EH Ex. 45) suggested, she would ha
expanded her investigation.HERT 11/6/17 at 73—74.)

Statements made by Dr. Howard in pretrial interview and in testimony during
Angela’s trial suggested a larger windowtwhe during which Rachel’s injuries migh

have been inflicted, including potentially April 30.

® The parties stipulated to the expeztf Dr. Ophoven, Dr. McKay, Dr. Hannon
Mr. Gruen, Dr. Esplin, and Mr. JameSegDoc. 243 at 5-6.)
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0] ExternalBruising
During his pretrial interviewgonducted before eithem@ela’s or Petitioner’s trial,
Dr. Howard stated that there were no testslabie@ to determine the exact age of bruise
but he could provide approximation$d.(at 4, 11-12.) Dr. Howard described the gre
bruising as having occurred sealedays before death, andethurple bruising as possibly
occurring the same day up to faurfive days before deatid( at 4.) Trial counsel failed
to impeach Dr. Howard witlthese statements regardinge thmprecise nature of Dr.
Howard’s attempt to date Rachel’s bruises.
(i)  Scalplnjury
During his pretrial intenew, Dr. Howard said thahe had microscopically
examined tissue samples and daieed the injuryto Rachel’s scalp was “[p]robably twqg
days old . . . .” (EH Ex. 46 at 665.) BElgeere during the interwe, Dr. Howard made
reference to the age of the scaljig as being 7&ours or older.Ifl. at 650, 657.) During
Petitioner’s trial, counsel didot impeach Dr. Howard witthese earlier statements an
testimony regarding the scalp injury.
@) Vaginal Injury

In his pretrial interview, Dr. Howardaed that, based on microscopic examinati

of the cells, the vaginal injurlgad most likely occurred one two days before death; he

was not asked during this inteew to clarify if one day mear24 hours. (EH Ex. 46 at
668—69.) Dr. Howard testified &ngela’s trial that the mimal age of the vaginal injury
was 12 hours prior to death, but was mgpedal of around 24 hours. (EH Ex. 48a at 347!

73.) During Petitioner’s trial, counsel failed ¢ballenge Dr. Howard’s testimony on the

timing of the genital injury, and did not impeadh Howard with these earlier statemen

and testimony finding the injury more typical of occurrence prior to the afternoon of M
(iv) Fatal SmallBowellnjury

During his pretrial interview, Dr. Howangas not asked if he could date the smi

bowel injury but did say it could take hoursdalay to develop severe symptoms of t

associated peritonitis, and then an unspectii@thber of hours after that to die. (EH E
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46 at 681-82.) Bowman, the léaperienced attorney invad in this case, attended
Angela’s trial in preparation for Petitionertsal, and obtained amwrder to have Dr.
Howard’s testimony from Angela’s trial tramgied on the grounds that his testimony |n
Angela’s trial was crucial to Petitioner’s defen$EH RT 10/30/17 &6-57; EHEX. 27.)
During Angela’s trial, Dr. Howal testified that the internahjury was “most consistent”
with 24 hours prior to deat(EH Ex. 48a at 101.) Dr. Howe placed the minimum amount
of time between injury and death at “manyseveral hours. Perhap® hours,” and agreed
that Rachel’s injury could have occurfedm 12 hours to 36 hosiprior to death.Iq. at
101.) At Petitioner’s trial, defense counseldd to challenge ompeach Dr. Howard’s
testimony with his earlier testimony findingetimjury “most consigent” with occurrence
on April 30, and did not atterho show that under Dr. kiard’s 12-hour time frame, the
injury would have had to be inflicted by 8:4:00 p.m., at a timehen Rachel showed n¢
signs of having just been beaten and raped.

On July 14, 1994, on defense counsetstion, Judge Carruth authorized up to
$1,000 for a defense expert to review RAshautopsy report or to conduct a second
autopsy, if necessary. (EH RT 10/30/2Cdt774; EH Ex. 24D at 23; ROA 46.) Bruner
explained to Judge Carruth that he did netessarily want to have a second autopsy
performed, but in the past hadepeable to get the slides rated and then have the repqgrt
and slides reviewed by somelyoelse, and he wanted trddne. (RT 7/14/94 at 3.) Trial
counsel’s file contained a scientific articlévasing of the necessityf having the tissues
examined in order to dateghnjuries. (EH RTL0/30/17 at 98—9%H Ex. 35.) Bowman
testified in these proceedings that, basedhe@npretrial interviewwith Dr. Howard, she
knew a defense expert would have to examindisbae slides in ordeo date the injuries.
(EH RT 10/30/17 at 99-100.)

On July 20, 1994, Bowman sentrdasic pathologist Dr. Keen a letter
acknowledging Dr. Keen's agement to review Rachelautopsy report, and posin
several questions for Dr. Keen to considédren reviewing the autopsy report, includirTg

whether Rachel’s injuries coube dated and the amount ofde necessary to inflict them
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(EH Ex. 58 at 4799-800.) Bowman confirmed in the letterhaiKeen had explained that
his review of the autopsy “may involve obt&aig access to photographs, slides and other
physical evidence”; Bowman also confircthéhat such access could “be arranged |as
necessary.” (EH Ex. 58t 4799.) Dr. Keen explained these proceedings that he could

not determine the timing of Raels injuries, other than a geric interpretation of “it's

recent,” just from the autopsy report; ratherréguired access to slides to make a reliap
determination in terms of hours or daysH(RT 10/31/17 at 71, 73; EH Ex. 57 at 4101.)

e

Dr. Keen explained he had no recollectiorewér reviewing any photographs, slides, pr
other physical evidence at that timksl. There was no record that he had ever receiyed
such evidence; if he had, it would havesbeecorded in two ptes: the county sending
the evidence (Pima County)ncthe county receiving the ielence (Maricopa County).
(Id. at 71-72.) The record would probably also containlleadp for expenses such as
copying. (d. at 72.)

Approximately one month later, on Augds, 1994, defense counsel and Dr. Ke
spoke by telephone. (EH RT 10/30/201778+80; EH Ex. 12.) Neittr defense counse
nor Dr. Keen can recall what was discussethduhat call. (EH RT 10/30/2017 at 80; El
RT 10/31/17 at 74.) Four dajeter, on August 22, 1994, Rachel’'s body was released for

11
>

e

burial with the consent of defense coureal without a second sy being performed.
(EH Ex. 36; EH RT 10/30/2014t 81.) Dr. Keen did not tefy at Petitioner’s trial.
(v)  PhysicalEvidence
PCSD Detective Clark obtained and execat@darrant to search Petitioner’s traile

on May 2. (EH Ex. 1 at 1673.) Detectivarrier assisted him in the seardd.)(The record

=

contains no report that anyone, neither lafom®ment nor defense counsel, attempted to
identify and locate the clothingorn by Petitioner or Racheh May 1, the day Petitionel
is alleged to have beaten and sexually assaulted RasheEKl RT 11/06/17 at 87—-89.
Sergeant Pesquiera could notmeanber any sexual assaadise where there was not ja
documented effort to identify drocate the victim’s clothingand could not rule out thg

possibility that the clothingRachel and Petitioner were wiey that day might have hac

-31-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

exculpatory value.ld. at 88—89, 92.) Sergeant Pesqaielid not ask Angela to helg
identify the clothes Petitioner ancdéhel were wearing on May 1d(at 89-90.)
b. Events of April 30—May 2, 1994

At the time of her death, Rachel had béeimg in Petitioner'ssmall trailer at the

Desert Vista trailer park in Tucson, Arizonangela and her children had moved inf
Petitioner’s trailer approximatefgur weeks before Rachelday 2 death. (EH RT 11/7/17
at 45; EH Ex. 1 at 472; EH Ex. Y@t 248, 255.)

Sergeant Pesquiera interviewed Isobel Tafeesident in the trailer park, on Ma
19. (EH Ex. 81 at 5142.) Tafe told Sergeargdegera that she saw Rachel around 2:00

3:00 p.m. on Saturday, April 30, and that Radbeked sick and had a pale grayish colar;

she was with her sister but svaot being supervised by anyuétd(EH Ex. 8lat 5142-43.)
Sergeant Pesquiera prepared a report stataigitife had seen Rasdlon Saturday, April
30. (EH Ex. 1 at 1852.)

During her testimony at the evidentiary hegr Sergeant Pesquiera confirmed th
it had always been her undersiang that Becky had consistéy reported, in pretrial
interviews as well as her testimony at Angetaal, that Petitioneand Rachel only went
on two trips in the van on Sunday, May 1, bef@exhel appeared sicfeH RT 11/6/17 at
57-59.) Her investigation also suggested théti&eer took a third tripvith Rachel to the
Quik-Mart after Angela woke up, around 6:307000 p.m., after Raeh appeared sick at
the Flemings’s residencdd( at 35—-36, 57.) When Rachel retad from thighird trip, she
had a bag of ice on her healdl. @t 37)

Becky was first interviewed by DeteativFerrier on May 2, 1994. (EH Ex. 1 ¢
1111.) Becky stated that Petitioner first left with Rachel to gbdcstore in the afternoon

10 Exhibit 16 is an investigative reportthared by Petitioner'srial investigator

George Barnett, a retired Tucson Polic#ficer with 21 years of law enforcement

experience and 5 years of ipgmdent investigative experesn (EH RT 10/31/17 at 17;
EH Ex. 15 at 4369.) Deffise counsel retained Barnett to sissiith the trial investigation.
Barnett was deceasedtlge time of the Cours evidentiary hearing in this matter, but file
two declarations during the course of #ndésderal habeas proceedings. (EH Ex. 14—
19.)
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around 1:00 or 2:00 p.m.; “the secqguidce was to his friend’s houseld(at 1116.) After
the second trip, Becky saw Racheahiing and looking out the door.Id. at 1117.) When
Becky left to go to her friend’s house &il5 p.m., Rachel was watching television and
looked “ok,” but when shreturned, she saw Rachghg on the couch.q.)
Detective Downing interviewed Becky dviay 9. (EH Exs. 39 (transcript), 43
(videotape).) Becky stated that Petitioner wakeat 2:33 p.m. on &day, when his friend
stopped by the trailer. (EH EX9 at 1133.) Becky was oudsi riding her bike when
Petitioner told her he was taking Rachel withnlio his friend’s house and left with her ip
the yellow van.Id. at 1131-33.) Petitioner ret@th about 30 minutes latetd(at 1134.)
Becky said Petitioner left again with Rachelling Becky he was gog to the store.ld.
at 1134.) Rachel did not appear hurt wkha left on that trip with Petitionetd( at 1134.)
After that, when Becky put her bike awaydo to her friend’s house, she saw Rachel
standing in the living room, watching telewni Becky did not knowf Rachel was hurt,
but when Becky left, Rachel wasstling on the porch waving to held.(at 1130, 1135-
36.) When Becky retusd, Rachel was lying on the coushd Angela had placed a wash
cloth on her headld. at 1137.)

During Angela’strial, Becky testified that after Petitioner’s friend visited the trall

1%
—_

around 2:30 or 3:0p.m., Petitioner told Becky he wasigg to the store and left in the
van with Rachel. (EH Ex. 41 é6449-50.) After the tripo the store, Becky testified that
Petitioner left again with Rachel, telling Bgche was going to kifriend’s house.lq. at
6451-52.) When Petitioner gotddka Becky asked permission ¢o to her friend’s house.
(Id. at 6453.) When Becky returned aroun806p.m., Rachel wasilyg on the couch; she
looked sick and her head was bleediihg). §t 6454-55.) On cross-@xination at Angela’s
trial, Becky was asked if she was “sure thefy, they went and came back two separate
times?” Becky responded “Yes.ld( at 6493.) Petitioner’s trial counsel did not impeach
Becky with any of these statements from Antgelaal or from her pretrial interview.
Contrary to the State’s theatlyat the assault occurred dgia third trip in the van,

witnesses to Rachel’s third twath Petitioner indicated thisitil trip occurred after Rache
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appeared sick. Detective Thoomsinterviewed Angela shortly after Rachel was brought

the hospital. (EH Ex. 1 at 414.) Angela statledt she slept all day on May 1, and whe

she woke up Rachel was taking a nap; Pet#r explained to Angela that Rachel w3
playing with some little boys arghe had fallen out of the vand(at 416, 418.) Angela
left to make a phone calhd to check on Brandield, at 416.) When she got back to th
trailer, Petitioner was returning in the vald. He explained that when Rachel woke U
there was blood all over her head so he tookdthe paramedics who rinsed her head (¢
and told him there waso need to stitch itld. at 416.) Rachel told Angela she did n(
want any dinner becausertstomach was upsetd( at 419.) Angela noticed some bruise
on her chest and Rachel explained thia¢ fittle boy pushed her out of the vand.}

Stephanie Fleming, Petition® neighbor, recounted ¢hevents she recalled fron

Sunday, May 1 in an interwewith Sergeant PesquierieH Ex. 72 at 333.) Stephani¢

remembered seeing Rachel playarmgher bike around 3:30 p.nd(at 334-35.) She went
to Petitioner’s trailer at that time because Aad®ad previously askieher if she wanted
to babysit. [d. at 335.) Stephanie saw Petitioner ia kitchen and Angela was wide awak
and told Stephanie she no longer needed her to babgsiat (335—36.) Stephanie sa\
Rachel outside riding her bike atathtime, and she did not look sickd.) Around 5:15

p.m., Rachel went into Stephanie’s cam@tephanie noticed sheas soaking wet, but
didn’t have any bumpsn her head, and no blood, but Wiging to get sick” though she
never threw up.ld. at 337—-38.) Her face was a greerustor, and she had black under hg
eyes. [d. at 338.) She was not wearing a shirt, Stephanie saw no bruises or scratch
on her, except on her armil.(at 339, 341.) Stephanie pickkdr up to take her home an
when they ran into Rg&oner on his way to check on hdRachel went willingly to him.
(Id. at 341-42.) After that, Petitioner, Raclagld Angela drove away in the vand( at

343-44.) Stephanie did not see the van returhdid see it leave again around 7:30 p.m.

and it was gone until close to 9:30 p.hal. @t 346—47.)
Petitioner was first interviewed Monday mog shortly aftethe was brought in

from the St. Charles camp. (EH Ex. 73 at §3&titioner stated that he saw Rachel W
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with two little boys her same agvhen she fell out of his van on Sunday afternddnag
691-92, 695.) He said that hevgaRachel half of a Tylenol or aspirin and she went b4
out to play; he pushed her on her bike wti# started playing with the boys agaid. &t
691, 696.) Petitioner told the affers that after Rachel hadlén out of his van, he and
Rachel went to visit St. Charles and theth Choice Market to get dinner; Rachel we
into the market and hged carry the milk.Ifl. at 729, 735, 741-42.)

Petitioner said that, sometime after 500@1., neighbors Stephie and Julian Duran
waved for Petitioner to come over and tbich Rachel was getting sick. (EH Ex. 73 :
702.) Petitioner stated he putrlt®wn for a nap and it was aftidat when he first noticed
her head start to bleedd(at 691, 696.) Around 5:30 p.jmhe took Rachel to the Quik:
Mart to get some ice for head. (EH Ex. 73 at 703—-06, 71819.) He did not stop at the
Rural Metro Fire Department fire station adédter told Angela and bers, but stated that
he did encounter an EMT at the Quik-Mart whoked at the cut, shined a light in her eye
commented that they wereeacting equal,” and advisedt®ener to “keep the ice pack
on it and it'll be okay.” [d. at 704-06, 718, 774.) Petitioner thought the EMT was on
way to or from work bcause there was no emergency vehicle thereat(719.) Petitioner
stated he did not take Rachel to the Ritatro Fire Departmeriiecause he saw a polic
vehicle there and he did not have a driver’s licengea 704, 774.) During Petitioner’s
pretrial statement, he never stated thatifehwas examined by Rural Metro EMT, but
maintained that he saw a man in a brahmted EMT uniform wb was not driving an
official vehicle. (EH Ex. 73at 705-06, 749.) When Petitianeeturned to the trailer,
Angela, who used to be in nursing, saieédd wounds bleed a littldt so no big deal.”
(EH Ex. 73 at 704.) Petitioner tottie officers that he anéingela were up with Rache
much of Sunday night, and that Rachel vaaihlrow up anytime she drank something. (B
Ex. 73 at 705, 723.)

Detective Ruelas took a statement fronriRd, the Quik-Mart clerk, who verified
that Petitioner was in the store getting ice iplastic bag, but did not bring his child i

with him, and cou not opine on Petitioneractions outside or if she saw him talking wit
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anyone, stating that she “didn’t watch himyeore . . . once outside the store | don't p
attention to them, especially when | havetomers in the store.” (EH Ex. 1 at 1877; E
Ex. 66 at 5072.) Because Petrilak had testifiettrial that she badved she would have
been aware of an EMT treating a little golitside the store, but did not notice th
happening, trial counsel could have imgest this statement with her statement
Detective Ruelas that she did not pay attertioolmim after he left the store. Despite the
prior statements, trial counsel did nothingrtgpeach Petrilak’s statement that she wou
have noticed Rural Metro personnel arrivingamm official vehicle, or would notice any
Rural Metro personnel looking at talking to the little girlTrial counsel did confirm the
time of day Petrilak might expect Rural Mtpersonnel to be there, and obtaing
information from Petrilak that Rural Metrovedys parked in frontvhere they could be
seen.

Sergeant Pesquiera acknowledged durthg evidentiary hearings in thes
proceedings that, despite verifying that Peti&ir went to the Quik-lsit and to his friend
Ron’s house, and that he did not go te fRural Metro Fire Department, there is 1
“indication anywhere in the sh#is department record” thaanyone attempted to verify
and document that Petitioner mieinto the Choice Market aund 4:00 or 4:30 in the
afternoon and that Rachel was fineha time. (EH RT 11/6/17 at 99-1GEke alsdEH EXx.
66.)

Sergeant Pesquiera interviewed Rachmither Angela on May 2 and again wit
Detective O’Connor on May 3 aftRachel’s autopsy. (EH E%.at 414—-26, 472-517, 518-
616.) Angela said that sheeplt all day on Mayl and did notwvake up until 6:30 p.mId.
at 416, 418.) Angela saidtaf she woke up and saw Racbé¢lead was bleeding, Rache
told her that a little boy had pusd her out of the vand( at 419, 475.) Petitioner also tol(
her that Rachel had fallen out of the erlier while playing with some little boysd( at
418.) Angela stated that at 7:00 or 7:3@tthvening, after sheeturned from making a
phone call, Petitioner was justuening in his van and told héhat when Rachel woke uf

from a nap her head was bleedihg;took her to the fire stat where they rinsed her hea
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out and informed Petitioner she was not in need of stitclieat(416.)

Angela reported that she asked Rach&h& had gone to see the firemen, and Anggela
reported that Rachel said she had seen a litteoh. (EH Ex. 1 at 58 530.) Angela also
stated during this interview that she and Retgr discussed taking Rachel to the hospital

on the night of May 1 but that she was “scart#dit if she did so “they might take he

=

away” because of the cut on her heaml the bruises on her stomadd. &t 557.) She
stated that she did not see bruiseRanhel’'s face until Monday mornindd(at 419, 476,
592.) Sergeant Pesquirea noted that Angeks“not emotionally upset, and showed very

little emotion about her arrest or her childeath” in the May 3 interviewld. 66 at 5216.)

D
o

Angela told officers she put Rachel irdbeith her that night because Rachel want
to sleep between Angela and PetitioneH (Ex. 1 at 477.) Radt, however, was not
present in Angela’s bed when Angelake up at approximately 6:00 a.nhd.(at 478.)
Angela found Rachel in Racheb®d and could not wake her ufd.(at 478.) Petitioner
transported Angela and Rachel to the hosjitdnis van while Angela held Rachel and
performed CPR.I4. at 482—-84, 548-49.) Angela reldtthat once Petitioner dropped her
off at the hospital he wase return home to attend to the other childréah. &t 418, 483,
549.) Angela was not sure, but thought Ratiér was going to return to the hospital,
possibly bringing the other children withniior maybe after taking them to schodd. @t
483, 549.) Angela said that iRmner had never hit the kidsld( at 425, 576.) Angela
advised Sergeant Pesquiera that Petitioner hatégied her and was the “first guy that|s
made (her) feel safe.1d. at 491.)

Richmond was interviewed on May 2 andgist 30, 1994. Sheeported that she
was with Petitioner most of the night on Sday, April 30, into the early morning of
Sunday, May 1. She was at Petitionerailar on Sunday evemj May 1, sometime
between 7:00 p.m. and 8:00 p,iwhere she saw Rachel lyiqgietly on a pillow with her
head bleeding. (EH Ex. 1 at 1302-03.) Petittoaed Angela told hethat some kids
playing in Petitioner’s van had puei Rachel out of the vand( at 1303—-04.) Petitioner

told Richmond that he had taken Rachel top@ws@medics at the fire station, and they said
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she would be alrightld. at 1304.)

Richmondalso statedthat on Monday morning, Petitioner, upset and hysterig
arrived at her house with Brandie an@cRy. (EH Ex. 1 at 1306—-08, 1311, 1327
Richmond and Petitioner took the girls to friend Ron St. Charles, and then Petition
told Richmond to take Petitioris van to go to the hospittd check on Raai and Angela
because Petitioner did not wdaotgo to the hospitalld. at 1309-11.) Petitioner left in &
truck with St. Charles, anRichmond was stopped by pdiofficers on the way to the
hospital. (d. at 1307-08.) Petitioner was locatedta St. Charles camp and transports
to the Sheriff's Department.

From May 17 through May 28ergeant Pesquiera contiet other interviews of
people who resided in or were at the trgiark on May 1, 1994EH Ex. 66 at 5218-23.)
About two weeks later, a Pin@ounty Sheriff's photographer was dispatched to the Chg
Market to photograph the pang lot. (EH Ex. 65a a#t756—-63.) Other than taking
photographs, no additionaMestigation was conducted bye Sheriff's Department.

On the morning of May 3, 1994, Norrhapez reported to PCSD Detective Brud
Clark that her children observed a person vaa striking a child(EH Ex. 66 at 5083.)
Norma told police that her eight-year-oldite walked to Choice Market at about 4:0
p.m. for soda. (EH Ex. 76 4050-51.) She reported that whée children reirned home
from Choice Market ten minutes later, they widging to tell her” that they had seen
man who “looks like Alonzdf] in a yellow van . . . punching a little girl.td. at 1052.)
The children stated he “wasiving with one hand. . . . swd@ng like he was drunk” and
was hitting the girl in the @st with his elbow and hittg her face with her fistld.) The
children also reported they cowdde and hear the girl cryingd(at 1052-53.) Norma then
told Detective Clark that when she saw Petiéir on the news thelfowing day, she “knew
right away” that the same guy the kids savtha van was “the same guy that was on t
news.” (d. at 1052.)

11 Alonzo was a friend of thiamily. (EH Ex. 76 at 1051.)
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The Lopez children, Ray and Laura, wereerviewed in theimother’'s presence
that afternoon by Detective Clar(EH Exs. 77, 79.) There nee several instances during

the interview that Detective Clacorrected what he perceivaxbe incorrect answers, an

provided Ray with the correanswer, or suggested the corraoswer in the question he

posed. For example, when Ray stated he wethe store in the afternoon after schoc

Detective Clark followed up witthese leading questions:

Det. Clark: ... What, dgou go to school on Sundays?

Ray: No.

Det. Clark: ... [W]hatid you do for the first padf the day? You did, you
didn’t go to school, wdit’d you do just playing?

Ray: Yes

Det. Clark: ... It was light out right?

Ray: Uh huh(yes)yeah.

Det. Clerk: And it was kinaf blue skies and sunny?

Ray: Yeah.

(EH Ex. 77 at 1057.)

Detective Clark also asked how far aviag Choice Market is, “just a block awa
or ten blocks away?” (EH EX.7 at 1058.) When Ray resm®d that it was ten blocks
away Detective Clark said: “No, no, no, no. Okag gotta, we gotta be real serious abg
this, okay? . .. So ofar do you really thik it is from here?”Id. at 1058.) Ray respondeq
with the other choice given by [stive Clark: a “[b]lock away.”I{l.) Detective Clark
continued asking leading questionsl. @t 1058-59.) Ray told Dective Clark that when
he went to the Choice Market around 5:0@.on May 1, he saw a man with long, mess
up, curly hair, wearing a blue shirt and aélnd white baseball cap hitting a little gi
while driving a yellow van with one handd(at 1060-61, 1063.) Ray thought the van w
swerving because the man was hitting the dull. 4t 1063.) Because Ray had stated
could see the man’s hands, Detective Clarledt&d Ray that “he was pretty close the
you could see his hands?d( Ray agreed he wadd() Detective Clark asked if the
distance was comparable to tistance between him and a “baptball”’ that was in the

room. (d.) Ray agreed.d.) When Ray said that he couldt estimate the man’s age, h
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mother, who had previously viewed Petitiorma the news, suggested that the man v
around “Uncle David’s” age, or aroud@-35 years old, and Ray agredd. &t 1060—61.)
Ray told Detective Clark that he saw the rhating the girl with his fist and elbow—twice
in the face and once in thestach with his fist, and ithe mouth with his elbowld. at
1064.) Later Ray said he saw the man hit tileogice with his elbow in the girl’'s stomacl
and hit her face five times with his fiskd(at 1065.) When confronted with his inconsiste
responses, Ray said he could picture exactly where the man hit the girl with his elbo
(Id. at 1066.) Although Ray said lseuld not hear aithing because thean windows were
closed, when Detective Clarkkesl if the girl looked happgr sad or crying or yelling,
Ray said the girl was “kohof yelling” and crying.If. at 1064.) Clark then asked anothg
leading question confirming th&tay could not heaanything but could see that she wz:
yelling. (d. at 1064.) When Ray said he could set her bleeding, Detective Clark firs
responded “. . . you probably jusidn’t notice that . . .” tan acknowledged that maybe
did not happen, but he was not “trgito put words in [Ray’s] mouth.’ld. at 1067.)
Laura was interviewed after her broth8he told Detective @tk that when she
went to the Choice Market with her brothmtween 3:00 p.m. and0@ p.m. on May 1,
she saw a man with long, brown, messed ugy tir driving a yellow van with one hang
while hitting a little blonde girl with the elbowf his other arm. (EH Ex. 79 at 1012-16
Laura was asked how far away she was from thentgen she saw it, further than or clos
to the football in the roomid. at 1115.) Laura responded without equivocation that it \
further than the football, and wadl“the way to the fence . . . .Id. at 1015.) Both Norma

and Detective Clark talked hatto agreeing it wathe same distance as the football, but

when Detective Clark followed up by asking ihvas a little further oa little closer, Laura

again, consistent with her first response,estat was “a little further.” Detective Clark

seemingly unhappy witthe response, suggested maghe was just unsure about he

answer: “A little further, okay. And that's okay,you're not sure . . it's certainly okay
for you to say | don’t know or I'm not sure.fd( at 1015.)

Laura told Detective Clark that the gitid nothing in resporsto getting hit; she
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was not talking and Laura did not hear her say anything.Ei 79 at 1017.) Detective
Clark then posed the questit@ould you see if the little ginvas laughing or crying?” (EH
Ex. 79 at 1017-18.) Laura responded thme that the girl was cryingd. at 1018.) When

Laura stated she knew the givhs crying because her faceswad and there were tears

Detective Clark disagreed with her: “I'mot sure you could see tears . .Id. @t 1018.)
When Laura protested that she “saw her,tddgve Clark responded: “Maybe you jus
you know like when you cry, you know there’s tearsd’)(

Later in the interview, Detective Cladnd Norma talked Laarinto changing her

initial negative response to an uncartand then a mtive response:

Det. Clark: ... did you watch any television?

Laura: Yeah, but cartoons.

Det. Clark: OkayDid you watch the news?

Laura: No.

Det. Clark: Okay, did you thk your brother watched the news?

Laura: No.

Det. Clark: You don’t, you don’t know?

Laura: No.

Det. Clark: You don’t know, okay. Momh, let me just ask yp did they both
watchthenews?

Norma: They both watched the nesd we, yeah we watched the news.
Remembel, | told youto come and watch the news?

Laura: Yeah.

(EH Ex. 79 at 1024-25.)

Defense counsel was on notice of the paleggorts and interviews of Ray, Laurg
and Norma Lopez. (EH RT 10/30/17 at 125; EH 10/31/17 at 147.) Defense counsel f
both Petitioner and Angela, and a Pima County Sherriff <®ffivestigator, interviewed
Ray and Laura in each other’s presence, arttldmpresence of their mother, on Janug
20, 1995 at the Lopez home. (EH Exs. 78, Bauing this pretrial iterview, Ray admitted
to defense counsel that he did not havéendependent memory @hany of the events of
May 1, 1994, his answers inglinterview derived from his reem) of the transcript of his
interview with DetectiveClark months earlier.Id. at 1075-76.) Contradicting his

statement to Detective Clarkathhe had witnessed the inade®n the way home from the

-41 -

D

—

ry




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Market (EH Ex. 77 at 1059), Ray stated during his defense interview that on hitow
the market he saw a man in a van hitting a Igtte (EH Ex.78 at 1077.) He described th
van as a scratched, old, solid yellpan without any windows on the sidé{EH Ex. 78
at 1078-79.) Aerial photographs taken by BRCSD show an older model solid yellow va
without any windows along the side pamehtching the descrigth given by Ray Lopez,
in the Choice Market paitkg lot. (EH Ex. 94.)

During the pretrial interview, Ray degzed the man as a white man with blag
curly hair, which he agreed was as curhaas‘afro” (EH Ex. 78 af.080-81), but did not
describe the man as wearing a baseball ceipHE 77 at 1061). Ratestified the man hit
the girl in the stomach and on her face withhand, and she cried when she got hit, thod
he also said he did nactually see her cryld. at 1082—-84.) Ray stated he did not kno
how many times the man hit the gilld.(at 1082—-83.)

Laura also spoke with defense counsel,dnly after first listening to her brother’s
interview and his answers. (HEK. 80 at 1029.) Like her bto¢r, Laura remembered tha
the van was solid yellow without any windows along the sidésa{1034.) Laura claimed
to be able to see the driver of the van all Wway down to the waistf his pants, but she
was unable to recall what the driver wore or what he looked ltkeat(1037.) Again, like
her brother, Laura describéide man as having curly hdiilike a black guy’s.” (d. at
1038.) She saw the man hit the girl haith his elbow, twice in the faceld{ at 1041.)
Laura told counsel that she grdaw the back of the driver's head and she saw only st
of the girl's face from the side, but she cotdd that the girl was crying because “[h]€

face was red” and her “eyes were waterjd: at 1038—-39, 1041lpitially, Laura stated

that she was sure the man sl on the news was the mam saw in the van, but after

further questioning by defense counsel as tetivr she was sure, or just “thought it cou
be,” she responded that it “caube.” (EH Ex. 80 at 1045-46.)

At the end of the intervie, Bowman had Ray and Lautake the interviewers out

12 petitioner’s van had side wings. (EH Ex. 65a at 4874—75.)
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to the Choice Market parkingtlto identify where tey were standing when they observg
the van traveling through the didt. (RH Ex. 78 at 1099-11068eeRT 4/7/95 at 41.)

Counsel conducted no further investigatuntil the eve of trial when Petitioner's

investigator, George Barnett, was directedaice photographs and measurements of
van. (EH Ex. 17, Ex. 18.) Bartiegook photographs of the front and side of the windshi
of Petitioner’s van, as well dgeight measurements of tdaver and passenger side dog
windows, attempting to cast doubt on Ray &laura’s ability to see. (EH Ex. 18 at 267
83). Defense counsel noticed Baitras a witness at trial who would be expected to tes
as to the various measurements taken frottiéteer's van. (EH Ex. 26.) Barnett prepare
a summary of the results of the investiga on March 31, 1995nd defense counse

received the results a day befoPetitioner’s trial beganSéeEH Ex. 17 (facsimile

transmittal indicating reposent April 4, 1995)But seeEH RT 10/30/17 at 120 (repor

received April 8, 1995); EH EA.7 (cover page signature limlicating report sent April
8, 1995).) Ultimately, Barnett didot testify at Petitioner’s trial.
C. Evidenceof Othe Potential Suspects
)] Angela Gray

In an interview conductedith defense counsel i@ctober 1994, Angela’s aunt

Donna Marini, who had been taking care otBeand Jonathon since Angela’s arres

stated that she believed the two children hashlebused by Angela because of what tlile
b

children said about being slammed up agatihstwall and thrown down the stairs
Angela. (EH Ex. 32 at 1271.) She was amerally concerned abt the possibility of
sexual abuse, but not from Petitioriehad previouslypeen reported to héy other family
members that visiting the house in the past treywalked in to see Becky sleeping “wit
a bunch of drunk men” at the house andrisi like that that went on all the timeld (at
1272-73.)

Petitioner’s daughter Brandie told officesise had seen Angdhit both Becky and
Jonathon in the time they were living intBener’s trailer. (EH Ex. 1 at 886-87, 890-91
She also saw Angela hit Rachel, hardwegh to leave a hamatint on Rachel.l¢l. at 891.)
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Becky confirmed that Angelspanked Rachel hard enough to leave a hand print on
and that before they moved in with Petitiomemngela would kick Becky when she got int
trouble. (EH Ex. 40 at 1165, 1171.)

On May 3, 1994, Terry Richmond callé€CSD and told Detective Clark that h

thought that Angela was tlane “hitting on the kids.” (EHEx. 66 at 4946.) He reported

seeing Angela spank the kids, “sometimesextess, and had also seen Angela sm
Rachel in the face for not ohg what Angela said. (EH EX6 at 4946—47.) Petitioner’s

neighbors also reported that Angela scrednat the children threatening them with

physical harm while Petitiomeacted appropriately around children. (EH Ex. 16 at 24
50.)
(i)  OtherChildrenin theTrailer Park

In Becky’s statement to Detective Ferr@r May 2, she indicated that when sk
returned from visiting her friend’s house, RakWas lying on the couch and she saw blo
on the pillow. (EH Ex. 38 &é112, 1118.) Becky heard Rachell their mother that a boy,
had pushed her out of the van and hit her withetal bar in the stomach. (EH Ex. 38
1111-12, 1115, 112PJulian Duran and Dawn Kopp wegie Stephanie Fleming'’s traile
around 5:00 p.m. on Sund&jay 1. Kopp told Sergeant Bguiera that Stephanie’s so
Patrick had supposedly told Stephanie thatdtieer son Ryan hit Rachel in the stoma
with a stick and that is wheshe went to the bathroom atreééd to throw up. (EH Ex. 66
at 5161.) When Stephanie was interviewste acknowledged thaer two-year-old son
Ryan, still in diapers, was “mean” sometimasd had struck son the older children
before, but not enough to cause a $ewr injury. (EH Ex. 72 at 340.)

Brandie was interviewed on May 2 anghaeted that a boy had hit Rachel in th
stomach with a metal bar, and she thougatdhme boy, maybe one of Stephanie’s ki
had pushed Rachel out of thewvéEH Ex. 1 at 796, 811.)

Petitioner told officers that, on Sunday whensaw Rachel fall out of the van, sh
told him one of the boys ghed her out of the va(EH Ex. 73 at 691, 695.)
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(i)  Becky

Angela reported that Begkcould be overly rough witfRachel, saying once shg

pushed her in front of a maw car, and another time Angedas told that Rachel hac

fallen from a clothesline aft@ecky had put her up ther@gEH Ex 1 at 494-495, 536.)
(iv)  Jonathon

Bowman acknowledged in these hegs that evidence acquired during th

investigation suggested that there may Haeen sexual problems between Rachel and

brother Jonathon, that Jonathon had been molesting other children, that Rachel wa

of Jonathon when he was iretbedroom where Rachel slephd that Jonathon had to be

moved out of the girls’ bedroom into separaleeping quarters due to sexual behav
directed toward Brandie. (EH RT 10/30/17186—-09; EH Ex. 1 at 890, 892-95; EH E)
30.)

Sergeant Pesquiera could not recall if shene of her invagators conducted a
forensic interview about any improper tbiregg happening among the children in th
trailer. (EH RT 11/6/17 at 77.) Sergeant Resrtp admitted that there was no reason 9
could think of why she would haveled out such an investigatiorid(at 78—79.)

) Zoly

Prior to moving in with Petitioner, aboaitmonth before Rachelteath, Angela and
her children lived witther former boyfriend, “Zoly,” foseveral years. (EH RT 11/7/17 &
45-46; EH Ex. 1 at 426, 472489.) Zoly was physicallgbusive toward Angela, ang

remained in frequent contact withe children, mosecently for Rachel’s birthday on April

7.(EH Ex 1. at 426, 472—-73,94890, 576.) An entry in defeagounsel’s trial notes states:

“Zol[y] - problems w/ Johnny & Rachel sexualtypast.” (EH RT 10/30/17 at 105—-06; EH
Ex. 30.) Angela provided Zoly's full name, a&ll as his address to Sergeant Pesqui
(id. at 512), but there is no documented repaat law enforcementt@mpted to locate or
interview Zoly. (EH Ex66; RT 11/7/17 at 54 yhough he was a “person of interest,” I
was never considered a possible suspeck. IR/7/17 at 54-55.) Sergeant Pesquie

testified at the evidentiary hearing that thexauld have been a note in the investigati
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record if she had flowed up with Zoly.
2. Evidencé& hatCouldHave Been Presented at Trial
In this next section the Court review tavidence presented during these fedeg
habeas proceedings that Petitioner assartreasonable inviggation would have
uncovered.

a. MedicalEvidence

0] Fatal Small Bowel Injury

During the recent evidentiahearing before this Courtihhe Court heard testimony

from Dr. Janice Ophoven, Dr. Mary Pat Mgkand Dr. Keen, amongther experts. The
Court also heard testimony from Dr. Howaf@H RT 11/7/17 at 8-133.) Dr. Ophoven,
Dr. McKay, and Dr. Keen all agree that itnst possible that the injy to Rachel's small
bowel occurred on the afternoof May 1, 1994. (EH RT 184/17 at 82, 95, 107; EH RT

11/1/17 at 37-38; EH RT 1147 (a.m.) at 9.) Both Dr. @hoven and Dr. McKay, experts

retained by Petitioner, concluded that the injury to Rachel’'s small bowel occurred af
48 hours (and probably many mdreurs) before her death. (EH RT 11/1/17 at 29, 35—
EH RT 11/2/17 (a.m.) &0; EH Ex. 113 at 6634-3EH Ex. 106 at 4275-76.)

Dr. Ophoven explained that the fatal ijjuo Rachel’'s duoehum occurred in the
retroperitoneal space, whichjisst behind, but separated fnp the abdominal cavity or
peritoneum. (EH RT 11/1/17 at 11-13; EH ER7 (sealed) at 6678—79.) The inflammato
response to an injury in this area igtially restricted to tke tissue area of the
retroperitoneum. (EH RT 11/1/17 at 14.) Retmitpaeal injuries do not manifest in the
same kind of symptoms as imjury inside the peritoneunsuch as appendicitis, where th
inflammation spreads quite rapidignd symptoms develop quicklyld( at 11-15.)
Individuals may experiencestiomfort—a bellyache, nausea,a change in appetite—bu
would not necessarily look kkthey were suffering from an impending catastrodbdeat
15.) As a result, the delay between injunddahe time of onset of symptoms—Iet alor
diagnosis of injury—in injurieso the duodenum like Rachel’s is often three or four

more days. Ifl.; Ex. 105 at 4272-73.) Individuals mononly do not know they have @
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serious injury for several days until theraisatastrophic decompensation with the onget
of peritonitis and, simultaneousishock. (EH RT 11/1/17 at 15.)

Dr. Ophoven conducted a pediatric foremmthology review of the autopsy records
and supporting documentation, includingofggraphs and tissue slides taken duripg
Rachel’s autopsy. (EH RT 111117 at 10; EH Ex103 at 4243.) Baseah her review of
gross autopsy photos showgirthe extent of inflammain in Rachel's abdomen, Dr
Ophoven concluded that the development ofdeigree of peritonitis had taken at least 48
hours. (EH RT 11/1/17 at 27-28H Ex. 107 (sealed) at 66.J®r. Ophoven’s analysis of
the microscopic slides also showed evidence of an inflanmypnagsponse that would havg
taken days to devep. (EH RT 11/1/17 at 32, 35—-3BH Ex. 105 at 4272; EH Ex. 107
(sealed) at 6680.)

Addressing the evidence that there werewitnesses who saw Rachel being beaten

U

by Petitioner on the afternoon ifay 1, Dr. Ophoven rejecteatie idea that any additiona
blows to her abdomen on that afternooould have caused Rachel's death as the
inflammatory process would have stdrtenuch earlier, she had already developed
peritonitis, and was already on her way to dying at that t{ifld RT 11/1/17 at 88.) Dr.
Ophoven testified that Isobel Tafe’s stateimiat Rachel looked sick and “grayish” o

)

Saturday was a syrtgm “specific to this sorbf [disease] process.ld, at 78.) Dr.

=R

Ophoven testified that based ber review of the physicalidence, including samples o

tissue and chemical analysis from Rachel taktehe time of autopsy, “the key findings i

—

this case of abdominal trauna many days duration we not made clear” during
Petitioner's trial. (EH RT 11/1/17 at 338; EH Ex. 106 at4276.) Theevidence
demonstrates that “the fatal injuries to Reld@ray could not possiphave been inflicted
on the day prior to her démfs suggested by the state at [Petitioner’s] tri&dl) Or.
Ophoven concluded that the “veracity of teigdence is as scientlly precise as any
forensic determination available in medical sciendel.) (

Dr. Mary Pat McKay, a board-ceigfli emergency medicine practitiong

=

specializing in trauma care witdditional experience teachiagd researching in the field
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of injury care and trauma, testified regarding her personal experience treating duq
injuries like Rachel’'s as well as an extemslierature review shendertook focused on
pediatric injuries involvingduodenal rupture, perforatiofaceration, treatment, anc
outcomes. (EH RT 11/2/17 (a.m.) at 5-6,E Ex. 113.) In her review, Dr. McKay
identified “more than 200 cases of inteatinnjury in children over many decades
including at least 160 cases of duodenal petifmmavith the timeline described from injury
through diagnosis to treatment and outconiéH Ex. 113 at 6634—27.) In her review g
the literature, Dr. McKay did not find a singleported case in whica duodenal injury
resulted in death withid8 hours after the known time iofjury. (EH RT11/2/17 (a.m.) at
9,15)

Dr. McKay suspected Racheigury was non-accidentdue to the delay in seeking
treatment, but could not rut an accidental injurgased on the evidencéd.(at 10.) In
her experience, she has saekmdenal injuries caused liycycle handlebars and eve
rough play such as wrestlingd(at 11.) In one case, Dr. May treated a 17-year-old whc
suffered a duodenal tear dueatknee to the solar plexus whileestling with a friend. Dr.

McKay explained that the patient presentedh® emergency room “perfectly healthy

with some abdominal paind( at 11.) The patient actuallyflehe emergency room before

he was diagnosed with a ruptun his retroperitoneum, and ate a submarine sandwich
lunch before returning for sgery the following day.I{d. at 11-12, 19.) Dr. McKay
described the teen’s delayedginosis as consistent withrhiexperience and the medica
literature, explaining that thenflammatory response in ¢ge types of injuries is 38
“smoldering process.’ld. at 12.) The correct diagnosiad medical treatment are ofte
not undertaken for several days; Dr. McKaljtsrature review uncovered cases where t
correct diagnosis was not reached for up to seven ddyat (L2.)

Dr. McKay explained that the lacemti to Rachel's duodenum would initially
cause inflammation within the retroieneal space, but not infectiond( at 12—-13.)
Eventually, if left untreatethe inflammation spreads and infection sets in, resulting

overwhelming sepsis and deatlu. @t 13; Ex. 113 at 6634.29.) The progression from
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initial injury to increased inflammation and icf®n, and eventually death, takes a “ve
long period of time.” Id. at 17; Ex. 113 at 6624.29.) her literature review, Dr. McKay
found cases in which individuals suffered duaéacerations like Rzhel’'s and survived,
even though they did notceive treatment for four to seven dayd. &t 15.)

Dr. McKay concluded that “Rachel’s dumthl injury occurredho sooner than 36
hours prior to death and likely occurred mucHiea There is absolulg zero evidence to
suggest it could have occurred in lesat4 hours.” (EH Ex. 113 at 6634.3&g als&EH
RT 11/2/17 (a.m.) at 20.)

Dr. Ophoven and Dr. McKay agreed thhere is nothing in Rachel’'s medicd
records that would suggest timatr inflammatory responseftioe injury would deviate from
the standard case. (EH RT 11/1/17 at $9/2/17 (a.m.) at 19-20.) Dr. Keen likewis
testified that his best estimate is that Rdshabdominal injury occurred approximatel
two days prior to her death, but at a minimnot less than a daywld have passed betwee
time of injury and death. (EH RT0/31/17 at 77, 107, 114-15.)

Dr. Howard testified that tissue slidesRachel’'s duodenum showed “no sign (
healing” and concluded the injury was “acuteyld be a few hoursypical of a day or the
same day as death.” (EH RT 11/7/17 at 85.kf@ss-examination, Dr. Howard maintaing

that the injury was typical of being at léasfew hours to 24 or more hours old. (EH R

11/7/17 at 105.) Dr. Howard agreed, howeveat the testified in Angela’s trial that the

abdominal injury was most contst with infliction 24 hourdefore death but could be a
few as 12 hours oldld. at 106.) Dr. Howard testified that now his opinion was that

injury was most consistent with “being sevdralrs to 24 hours” old, but also could hay
occurred in as little as 61 mitas prior to death. (EH RT 1447 at 107-08.) Dr. Howard
also agreed that he did nostiéy at Petitioner’s trial that #hinjury was most consisten
with 24 hours, but that it was “typical of\nag occurred about one ylarior to death” and

agreed that he never disclogedhe jury that the injury weamost consistent with having
occurred prior to May 1. (EH RT1/7/17 at 109-10.) Dr. Howagexkplained that if he had

been asked the right questions at Petitioner’s tralyould have testifeetruthfully that in
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his judgment the injury wasiost consistent with havingccurred prior to May 1, but
admitted that he did not make thiisding clear to Petitioner’s juryld. at 110.)

Dr. Howard also admitted that a descoptof Rachel looking sick and gray in colg
prior to May 1 could be compatible withethnjury occurring befor¢hat date. (EH RT
11/7/17 at 112-13.)

(i)  Vaginal Injury

Dr. Ophoven conducted a microscopic exahon of the physical evidence of

Rachel’s vaginal injury obtaidkeduring autopsy. Prior to h2010 report, she requested
special “trichrome” stain be applied to theogenital tissues which vealed evidence of
“a mature vital reaction” indicated by low celbntent material as a result of the bog
making new tissue to heal; “regeneration’tloe replacement of giace epithelial cells;
and “neovascularization” or meblood vessel growth that cars when tissel is healing
and growing. (EH RT 11/1/17 at 41-42; BA. 106 at 4275.) Basaghon her review of

these slides, Dr. Ophoven concluded that Ralcaéla vaginal injury that was weeks olq

and possibly predated the time periodwhich Rachel lived with Petitioner. (EH RT

11/1/17 at 42-43.)

Dr. Keen also reviewed the photo micrographs of Rachel's vaginal injury
identified connective tissue ithe trichrome staining, which indicated that the vagin
injury was multiple days, possibly weeks, odohd was older thatine abdominal injury.
(EH RT 10/31/17 at 92-94, 108.)

Both Dr. Ophovenand Dr. Keen agreed that the evidence of some fresher blog
Rachel’s vaginal area indicated a newer injurycombination withthe older injury, but
did not necessatrily indicate recent intenti@exual trauma. Ratheéhe more recent injury
could result from irritation of an older injunpoor hygiene, itching or scratching, g
reopening of an older wound during the death procB8ssEH RT 10/31/17 at 94-95, 109
EH RT 11/1/17 at3-45, 48, 78-79, 84.)

Dr. Howard concluded in his 2004 declaora that the “injuries to Rachel’s vaginal

area showed characteristics consistent Wwiabrs to perhaps days elapsing between
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time of her abdominal injury and her vagimgury.” (EH Ex. 45 a379.) However, during
direct examination at the ewdtiary hearing, Dr. Howartestified that, based upon hi
review of tissue samples, the vaginal injury was “an acute injury,” consistent with &
hours to a day, and showed none of the charatits consistent witlan injury at least a
week old. (EH RT 11/7/17 at 76-77.)

On cross-examination, Dr. M@ard admitted that he tes&fl at Angela’s trial that
Rachel’s vaginal injury was more typical 84 hours old, and that this would put th
injuries outside of the 2:00.m. to 5:00 p.m. window on Sunday, May 1, the timefrar
during which Petitioner allegedly assaulted RacHhdl.dt 100-01.) Dr. Howard furthef

"2

| few

e

ne

testified that his current opinion is that the vaginal injury is “typical of an injury that

predates the afternoon of Sunday, May 1d’ @t 102.) Dr. Howard admitted that hi
testimony at Petitioner’s trialoclld have left the jury witlthe misimpression that the
vaginal injury was most consistent withliofion between 2:00 ang:00 on the afternoon
of Sunday, May 1, while his findings wereaththe injury was n&t consistent with
infliction on Satuday, April 30. (d. at 103.) Dr. Howardgreed that evetmhough he held

to the belief that the jury was more typical of having oarred the day prior to May 1, he

told Petitioner’s jury that thenjury was consistent with éhafternoon of May 1, becaus

“It was a correct response to the question @sked he could “only answer in court th
guestions [he was] askedlt(at 103-04.)
(i)  Bruising

Regarding the dating of bruises, Dr. Opdio explained that “[ijnterpreting the ag

S

D

14

D

D

(4]

of bruises from physical appearance and color is recognized by the forensic commupity

be very inexact [i.e., inaccued, and should not be doidEH Ex. 105 at 4273.) Dr.

Howard explained that “the timgnof bruises, . . . like othanjuries, is not precise,” and

agreed that you could not datdruise, for instance, to 12urs versus 48 hours. (EH RT

11/7/17 at 112.) Dr. Howard eged, that, had the attorney&as him at Petitioner’s trial,
he would have told them that you cannot realtidguish or date bruises to a specific da

(Id.) He further agreed that he could notidiguish between a bruise inflicted on April 2
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from a bruise inflicted on May 1ld.)

Dr. Ophoven testified that some of therksaon Rachel’s bodwlong with some of
the wounds that were actively bleeding, cdudte been caused by metabolic changes
the cellular level that occuvhen the body is not gettirepough oxygen and glucose. (E
RT 11/1/17 at 46-47.) Dr. Ophoven testifida@t, while many of the marks on Rachel
body were consistent with trauma, many of iiierks appear to her to be more consisté
with blotchy discolorations of the skiassociated with diss@nated intravascular

coagulation (“DIC”), which is a cellular press the body experiences when in shdck.

at 47-49; 52-53.) This process, which occuthiwa fairly short tine after shock, perhaps

as little as two or three minutegnders the body unabledtmt, and destabilizes the clot
that have already formed, potentially caigsbleeding from all oni€es—from old wounds,
the mouth and nose, the Gl tract, and ugirieact—and also can cause marks to appeal
the exterior of the bodyld. at 47—-49.) Dr. McKay also tifsed that Rachel could have
suffered from DIC during sepsis. (EH RT 14/2 (a.m.) at 22—-23Dr. Ophoven observed

that photos from autopsy did inshow evidence of bruising tteeding on the underside

of the tissue, which supports her theory thame of the marks may have appeared 3
result of DIC during the death process andasothe result of anfiicted injury. (EH RT
11/1/17 at 49-50.) Dr. Ophoven concluded thhile not all the evidence of bruising o
Rachel’s body was as a resoftDIC, the autopsy photos legitimately suggest that all
marks may not be the result of abusive traumdaa¢ 53.) Contrary to Dr. Siefert’s opinior
that bleeding ceases very shortly after death, both Dr. OphoverraidKay agreed that
it is possible for wounds to cbinue to bleed or ooze forgeriod of time after deathld(
at 54; EH RT 11/2/17 (a.m.) &4-25, 29.) Dr. Howard, however, disagreed with tf
assessment of tleutopsy photos.
Dr. Ophoven further stated that it is pbésithat many of th bruises observed or
Rachel’s body at the time of her death cowde been caused by falls or other injuri
Rachel sustained while attetimg to walk or otherwise nve around while suffering from

the final stages of sepsis and peritonitis. @€H11/1/17 at 55-57.)iIDHoward also agreed
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Rachel could have sustained a bruise if fglleon a table that was just outside of hg

bedroom. (EH RT 11/7/17 at 115.) Dr. Ophowerd Dr. McKay testified that a circular

mark on Rachel’s chest was consistent with having been caused by skin slippage du

electrical monitor being attached and themaged from Rachel's body after death. (E

RT 11/1/17 at 53-54; EH RT 17 (a.m.) at 23—-24.) Dr. Ma@ard also agreed that the

round mark on Rachel'shest could have been caussdmedical equipment such as
monitor pad. (EH RT 11/7/17 at 71.)
(iv)  Scalp Injury

Both Rachel and Petitioner had independently reportetttesses that Rachel ha
fallen from Petitioner's van on the afternooh Sunday, May 1Dr. Ophoven and Dr.
Hannon opined thdhe scalp injury is consistent wighfall from a van involving the heac
striking a hard surface. (EH E206 at 4275; Ex. 119 at 399®r. Howard also agreed
that the scalp injury is consistent witlfisdl onto a flat surfacEH Ex. 45 at 4380.)

Dr. Howard testified in these proceedirthat, after reviewig biopsies of tissue
samples from the scalp, he concluded tina&t scalp injury wa “acute”—showing no
evidence of healing—and occudréhours or a day prior to déh.” (EH RT 11/7/17 at 75—
76.) On cross-examination, Dr. Howard adndittihat in his pretrial interview, aftel
reviewing the tissue slides frothe scalp injury, he statatiat the scalp injury was
“probably two days old.”Ifl. at 94-96.) He further admittethat in his July 20, 2017
deposition, after reviewing the slides twice lvefthe deposition, he testified that the sca
injury was, more pradibly than not, at least two days olidl. @t 96-97.)

Dr. Ophoven reviewed gross photographthefscalp injury and believed they wel

consistent with Dr. Howard’s opinion givest his pretrial interview, based on his

microscopic review of the scalp tissue at tirae, that the injury was “probably two day
old....” (EH RT 11/1/145-46.) Dr. Ophoven explained that when DIC occurs dur
irreversible shock, the bodgses its ability to dt, and an old woundould begin 0ozing
or bleeding againlq. at 47-48.)

Finally, both Dr. Hannon and Dr. Ophovemcluded that Rachel’s scalp injury wg
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not caused by the pry bar. (BT 11/1/17 at 57-58; EH RT1/2/17 (a.m.) at 55-56; EH
Ex. 106 at 4275; EHEX. 119 at 3993-94.) IDHannon and Dr. Ophoven also concluds
that the pry bar found in the van was not ugedause the fatal injury to Rachel’s bows
(EH RT 11/1/17 at 57-58; ERT 11/2/17 (a.m.) at 52-5&H Ex. 119 at 3992-93.) Dr,
Ophoven and Dr. Hannon agree that it is posghmt Rachel’s fatal abdominal injury coul
have been inflicted by artwér child. (EH RT 11/1/17 &8-59, 82—83EH RT 11/2/17
(a.m.) at 55.) In Dr. Hannon’s opinion, theldhwould have to béfairly large” (EH RT
11/2/17 (a.m.) at 55), and in Dr. Ophoven’smgn, the child would hze to do something
more than simply hit her in the stomach with a {EH RT 11/1/17 at 82—-83.)

b. BloodstairEvidence

Petitioner offered the expert testimony $fuart James, an experienced blog

—D
) o

[®X

hd

pattern analyst. James described three catgofibloodstain patterns: (1) passive stains

that require little energy to prade, such as dripping bloo(R) spatter stains that take

more energy to create and result in the blemarce being broken upto smaller droplets;

and (3) altered stains—stains caused by actisties as clotting or drying that affect the

appearance of passive or spatter stains. (EHR3J/17 (a.m.) at 1EH Ex. 121a.) Spatter
stains can be further categorized as: (1) ‘astspatter” caused bgechanisms such as

beating or a gunshot; (2) “secondary spattatised by blood drippg which results in

satellite spatters around the drip; and (3) jgcted spatter” causday mechanisms such
as being “cast-off” of a surface through cengal force, for example blood flying off of
a swinging hand or bloody hair that is flipped. (EH RT 11/3/17 (a.m.) at 12, 14-15, 22
Ex. 121a.) James testified tha¢ ghrinciples used in his bloads analysis were available
in 1994, at the time of Petitioner’s tiédEH RT 11/3/17 (an.) at 6-9, 40.)

James testified that bloodstains on the cawp#te van appeared to be the result
the passive dripping of bloo(EH RT 11/3/17 (a.m.) at 17-1BH Ex. 121 at 4072.) Jame
concluded that the stains indicated RaeVvest actively bleeding and moving around whi
in the van and may have made contact hth carpet at some point in time. (EH R
11/3/17 (a.m.) at 19-20; EH EX21 at 4072.) James furthestified that the bloodstains
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on the front passenger seat had the appear of a projected bloodstain patter
specifically a cast-off pattern consistemith, for example, bloody hair swinging ang
causing blood to project onto the surface & $seat. (EH RT 11/371(a.m.) at 20-22.)
James testified that the bloodetahe observed in the van ansistent with Rachel being
carried or moved within the van whigde was bleeding from an open wound. &t 22—
23.)

James concluded that the bloodstainthewvan were not typal of those produced

during a beating because there was onlynglsilaceration on Rachel’'s head. A sing|e

laceration often just produces blood flowdarot impact spatter, because there is no blg
already exposed that would spattehen struck by an objectld( at 25.) Upon further
guestioning by the Court, James concededhisatonclusion that the blood projection wa
from Rachel being carried inghvan, and not from impactaer, was based on the lac
of physical evidence such as bruising thaght indicate Rachel was struck after th
laceration occurredld. at 25—-26.) James admitted that lmgkonly at the bloodstain he
could not distinguish whether it was as a lesfi Rachel being struck or a result g
Rachel’s hair swinging because of the movement of the icGrat(27.) James did explair
that if Rachel had been struck, either by oearhor lateral blows, h&ould expect to see
a cast-off pattern in the underlining of tlef or on the dashboard and nearby surfac
(Id. at 27—28.) James noted that there was ndioreaf these type of cast-off stains by th
investigator who inspected the van, though James did not know if these other surface
ever inspected and believed that there wetarsufficient number of photographs take
(Id. at 28-29.)

James further explained that the traceblobd on the clothing that Petitioner wa
wearing on May 2 (i.e., the red t-shirt, jearand work boots) indicated contact ar
proximity to a source of wet blood and arstfficient to conclude anything about whethg
or not a beating took place in the van. (R 11/3/17 (a.m.) aB3-35.) James furthel
testified that these stains cdulave occurred as the resullififng or otherwise attending

to Rachel while she was bleedinfyl.(at 35.)
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C. Reliability of Eyewitness Tt@aony/Accident Reconstruction

Paul Gruen, Petitioner’s adant reconstruction experprcluded in his report that
Ray and Laura ‘“@uld not have seeinside the van, nor obsey@ny of the activities to
which they testified, based on their angleslo$ervation, visual obstructions, speed of t
van, and the duration of the event.” (EH E£0 at 3929.) Gruen reached this conclusi
based on his approximation of several vdaalused to reconstruct the scene and
viewing ability of the children.

Gruen established the approximate |lawatf the Lopez children when they sa
the van based on Ray’s indication on a phatpQgrduring trial of where he and his sist{
were when they saw the van. (EH RT 11/14129-100; EH Ex. 66Trial Exhibit 199).)
Gruen estimated the van drabeough the parking lot atgpeed between 15 to 20 milg

per hour based on what he believed wasasonable speed after personally driving i

vehicle through the lot and observing othersadrive through. (EH RT 11/1/17 at 105
06.) Gruen photographed thervhy positioning his camera at the height of the childrg
which he determined tbe 49 inches based on Ray’s school recoids.at 107, 140.)
Gruen determined the heigbt the top of Rachel's head the passenger van based (¢
reference material establishitige sitting height of childrenid. at 108.)

Gruen summarized the factors contributiogthe basis for his opinion that th
children could not have se&hat they reported:

e The children were too short in staguand thus, their viewing angle of
the event was too acute to have aately observed gnactivity inside
thevan. ...

e Alower viewing angle also makes th&n’s interior appear dark, similar
to window tint. . . .

e The van’s relative angle to the chiah was constantly changing. The
initial view would haveonly been through thednt windshield. As the
van traveled across the lot, view thstions would hae been created
by the driver's side A pillar, and flections on the windshield and
side window glass.

e The van was traveling between 15 and 20 miles per hour as it crossed
the lot. The calculated distance adservation was between 70 and 80
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feet, depending on when the childseattention was drawn to the van.
This speed range would have only affed the children a 2 to 4 second
window of opportunity tcsee inside the van, had it even been possible
to see inside the van.

e Petitioner's body dimensions woulibt have allowed him to reach
across the van’s interior compartmémperform any kind of assault and
still maintain control of the van.

(EH Ex. 110 at 3933%eeEH RT 11/1/17at 127-28.)

On cross-examination, Gruen admitted thatdid not have the best information

about important data in this case used tademt the line of sight analysis, including whe
the children were standing, thelistance to the van, the speed of the van, and the dist
and direction the van travele(EH RT 11/1/17 a137-47, 151.) Gruen admitted that th
measurement he used for orsiable—how long the children had to observe the var
contradicted eyewitness statemenid. &t 153.) Gruen also testifidhat his analysis did
not account for any potential swerg of the van, as desbed by the Lopez children anc
as noted as an ongoing problemth the van by Joyce Richmoma her interview with the
police. (d. at 148-51.)

Gruen testified that ki ultimate opinion would not change if many of th
variables—the placement of theildnen, the speed of the vathe height of the children,
and whether Rachel was sitting or standingerevaltered because, based on his analy
it was too dark inside the van to see theairelbowing the passenger in the seat frg
further distances away given the darkness of the winddwat(106, 113-14, 123.) Gruer
explained that the interior ahe van would appear darker a shorter individual lq. at
128.) Gruen also opined that the fact thatwan may have been swigrg a little bit would
not make that much differencéd(at 148-51.)

Gruen admitted on cross-exaation that, disregardintpe lighting conditions, and
based only on the line of sight, the Lope#drlen could see both the passenger and
driver as shown in the computanimation demonstrated during the evidentiary heari
(Id. at 163—-64.) Gruen explaingdgpwever, that the children would not have been ablg

see the driver hitting the face chest of the childld. at 177.) Gruen never measured t}
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tint on the van windows, and was not abledafirm that there was any factory tint on the
window, but believed there wasome factory tinting on &kast the side windowld. at
165-66.)

Patrick Hannon, Petitionertsomechanics analyst, cdoded that Laura and Ray’y

observations were not accuratnd the physical actions &%etitioner described by the

children while he was driving the yellow vare extremely improbable from a functiona
anatomy/biomechanics perspective. (EH Ex.4113094; EH RT 11/2/A(a.m.) at 50.) For
his opinion, Hannon relied on some of thgpximations produced by Gruen. (EH EX.
119 at 3988.) For example, Hannon relied upfenspeed of the van (“15 to 20 miles per
hour”) and the time of obseran (“two to four seconds”gstimations and calculations
performed by Gruen, which, d@sscussed above, are contdd by witness recollections
in the record.Ifl. at 3989.)

Hannon noted that reflected light cast and the general lighting environment
prevented a clear unambiguous oliagon by the Lopez childrenld, at 3988-89.)
Hannon opined that the chiteh would havdiad the ability to observe Petitioner’s upper
torso, head, and neck as well as six inchd®amhel's head, a colusion supported by the
photographs Hannon took showing that theriateof the van was visible to an outsidg
observer. (EH RT 11/2/17 .@a.) at 40; EH Ex. 119 a4001-11, 4014-23.) Hannon
explained that several other factors such asavestuity at 70 or 86eet, perspective error,
glare, lack of illumination inside the van, agll as physical obstrtions such as the “A
pillar” in the van door anéPetitioner himself, would makié “questionable” whether the
children could “see with any kind of suretyaonviction.” (EH RT 11/2/17 (a.m.) at 39
41))

Hannon also simulated, through pbgraphs, the positioRetitioner would have
been in while leaning @r to strike or elbow Rachel frothe driver’s seat. (EH Ex. 119 at
3996, 4025-28.) Petitioner wouldveabeen able thit the passenger with his elbow, but
the steering wheel would mowp or down while he was doirsgp, producing a change in

direction, or a “swerve.” (H RT 11/2/17 (a.m.) at 73—74This is precisely what Ray
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Lopez observed—he told$imother that the van was swervesgif the driver were drunk.

(EH RT 11/1/17 at 148.) Joyce Richmond gteinted out that she had difficulty keeping

the van from swerving while she was drivingpitpmpting an observer to report her as
drunk driver. (EH Ex. 1 at 1311.)
Regarding Rachel’s injuries, Hannonnctuded that Rachel did not suffer an
injuries consistent with the actions thae thopez children destéred. (EH RT 11/2/17
(a.m.) at 50.) Although there was evidentiising, Hannon believed that an elbow ¢
backhand fist to Rachel’'s face wddlave fractured her nasal bonés. &t 50-51.) Hannon
also opined that the i abdominal injury was not causbky the pry bar, explaining thaf
if Rachel had been hit by ehpry bar with enougforce to cause thebdominal injury it
would also have caused a very d&egeration, which was not presend. @t 52-53.)
Petitioner also presented evidence from Bsplin, a forensic psychologist with
experience in the area of chidtness reliability. (EHRT 11/2/17 (p.m.) at 4—6.) Dr. Esplin

testified that by the mid-1990s there wascaentific consensuszgarding the genera

principles of investigative interviews that wld substantially reduce the risk of obtainir]‘g
n

unreliable information from chilavitnesses; he conducted trainings, presented scie
papers, and testified in cases on the subjetttarearly 1990s. (ERT 11/2/17 (p.m.) at
7-9.)

Dr. Esplin reviewed the Lopez childrempeetrial statements and trial testimony ar
concluded that the information the Lopeiladten provided was unreliable due to pos
event contamination and the usfanterview procedures thdtd not involve scientifically
sound methods. (EH RT 111Z (p.m.) at 14-15; EH EX115 at 3828.) Dr. Esplin
explained that post-contamiman occurred when the childremere exposed to televisior
coverage and were interviewed in the preseof each other and their mother. (EH R
11/2/17 (p.m.) at 15, 23-29) Dr. Esplin het explained that the reliability of the
children’s interviews was copromised through excesslyeleading and suggestive
interviews containing forced-choice questiofisH RT 11/2/ 17 (pn.) at 15-18, 29.) Dr.
Esplin opined that # children’s statements were incmtsnt over time. (EH RT 11/2/17
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(p.m.) at 18.)

Dr. Esplin nonetheless believed that thopez children saw swething happen in
the van “that had some emotional significahdéoreover, Dr. Esplin agreed that sever
aspects of the Lopez children’s testimony wete@able and consisté: they saw a yellow
van in the Choice Market parking lot, the van was moving, theyobgtts and movement
in the van, and they saw the vareswe. (EH RT 11/2/Z (p.m.) at 38.)

V. ANALYSIS

A. Ineffective Assistance of Trid Counsel: Deficient Performance

1. Medical Evidence

“Deference to counsel iswed only to strategic decisions made after ‘thorou
investigation of law and factslexant to plausible options.Fernandez878 F.3d at 850
(quoting Strickland 466 U.S. at 690). Counsel's stgitedecisions made after less thg
complete investigation may s$tbe reasonable “to the extethiat reasonable professiona
judgments support the limitations on investigatioll” at 691. “An attorney need no
pursue an investigation that would be fruitlessich less one that mighe harmful to the
defense.”Harrington v. Richter 562 U.S. 86, 108 (2011¥ytrickland “does not enact
Newton'’s third law for the presentation ofi@®nce, requiring for every prosecution expe
an equal and opposite expert from the deferReliter 562 U.S at 111.

The Court recognizes th#te American Bar Assodian (“ABA”) standards are
guidelines only, and no set of rules for colisssonduct can take into account “the varie
of circumstances faced by defense counséh@range of legitimate decisions regardir
how best to represeatcriminal defendant.3trickland 466 U.S. at 688—-89. The Suprenmn
Court has, however, consistentglied upon relevant ABA Guideles in effect at the time
of trial when reviewing attorney conduct and examining reasonableBSess. e.g.,
Rompilla v. Beard 545 U.S. 374, 38742005) (referencing AB Guidelines when
considering ineffective asdance of counsel claimyyiggins v. Smith539 U.S. 510, 524
(2003) (referring to ABA Guidelies as “well-defined normsdnd “standards to which we

long have referred as ‘guides to dateing what is reasonable™ (quotirgjrickland 466
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U.S. at 688))Williams 529 U.S. at 396 (citing ABA Guideles to find “that trial counsel
did not fulfill their obligation to conduct &orough investigation of the defendant
background”). Under prevailing norms of ptiae as reflected in the American Ba
Association standards, it was unreasomafdr counsel to not conduct a promy
investigation of the circumstances of theseand explore all avenues leading to fa
relevant to the merits of thease, and to secure the assistaof experts where necessa

or appropriateSeeABA Standards for Criminal Jus&d’rosecution Function and Defeng

Function, Third Edition (1993), Section 4-4.1; ABA Guidebknfor the Performance of

Counsel in Death Penalty Cagd.989), Section 11.4.1.

A court errs if it relies on the ABA Guatines without conseration for whether
they reflect the prevailing professidmaactice at the time of triabee Van Hoqlb58 U.S.
at 7 (finding appellate court erred by relgion ABA guidelines announced 18 years aff
petitioner’s trial). In this case, however, Betier established thogh Cooper’s testimony
that, at the time of Petitioner’s trial, tetandards cited above frothe ABA Guidelines
were well-established under prevailingofassional norms, both at the Pima Coun
Defender’'s Office and by the private seati@fense bar in Pima County. In Petitioner
case, under prevailing professional norms, déetral focus of the defense should ha

been an investigatn into when Racheluffered her injuries.

More importantly, the scope of trial coelis investigation was also unreasonable

in light of what counsel actually knew orahd have known. Whileounsel need not be
prepared for “any contingency” and may notfaelted for a reasondbmiscalculation or
lack of foresightsee Richter562 U.S. at 110 (quotations omitted), the State’s plar
introduce medical evidence to place Petitiomlene with Rachel ding the time she was
injured was not just a remote possibility. vidaan acknowledged during these proceedin
that it would have been reasonable to apét@ that the State would present mediq
evidence dating Rachel’s injes to the afternoon of May. (EH RT 10/30/17 at 86.)
Bruner testified that heid expect that at some point during the trial the State would pre

medical evidence tying Rachel’s injuries to those cowpblelisputed hours. (EH RT
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10/31/17 at 123-24).

Aside from counsel’s admissions duritlgese proceedings, there were several
significant red flags that shouldhve objectively and reasongblerted counsel to the neefd
to investigate the medical ieeence regarding the timing é&tachel’s injuries. Defenseg
counsel should have been aware of theeXaheory of the case, at a minimum, Qy
reviewing the grand jury proceedings fraviay 13, 1994. The cleamplications of
Sergeant Pesquiera’s testimony during thandrjury proceedings was that Rachgl
appeared to be fine until she took a trighwPetitioner, alone, to the store on the afternoon
of May 1, where she was seen being beatghe van by the Loetwins. (EH Ex. 62.)
That Bruner in fact recogrerl the importance of the S¢& evidence tying Rachel’'s
injuries to the relevant time period is esrd from Bruner’s openingtatement to the jury
acknowledging that the events during “a couple of dispubeds” on the afternoon of May

1 would be central to the case. (RT 4/6/95@&) Knowing the critical importance of thg

U

timeline, defense counsel actedreasonably in failing toonduct his own investigation
with respect to the dating of the injuriesdain failing to challenge any of the Statels
evidence that suggested that all of Rachel'sieg.were consistentith being inflicted on
the afternoon of Sunday, May 1, when Relalias alone with Petitioner in his van.
Additionally, the evidence implicating t#e@ner was largely circumstantial, ang
Petitioner maintained his claim of innocertiekeoughout the proceéengs, giving no reason
for counsel “to believe that pursuing certamnvestigations would be fruitless or even
harmful . . . ."Strickland 466 U.S. at 691 (“The reasoiaess of counsel’s actions may

be determined or substantiaihfluenced by the defendantsvn statements or actions.”)

Trial counsel also had evidence in his file—primarily from Becky’'s statements—that

Rachel showed no signs afphysical beating and rape during the afternoon of May 1.
Later, when Rachel was found sick at thenkihgs’s house at arod®:15 p.m. on Sunday

evening, she was observedjo to Petitioner willingly:3 (EH Ex. 72 at 34.) This evidence

13 The record does not supp&espondents’ argument that Rachel was hiding from
Petitioner and clung so tightly to Stephanie gteg had to be “given” to Petitioner and d|d
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should have suggested to ceahthat perhaps Rachel had heen beaten or assaulted [
Petitioner that afternoon.
Rachel also appeared ill to Isobel Tadeneighbor, on Saturdapril 30. Rachel

was out in the trailer parkithout apparent adult supervision and she looked “sick” &

had a pale grayish pallor. Counsel knew thath®l was observed to have a similar pallor

on Sunday afternoon after shesmhiscovered sick at the Flamyis’s camper. This evidenct
points to the possibility that Rachel wasealdy suffering from peritonitis on April 30
suggesting the need to intgate the timing of Rachel’s injuries more closely.

Dr. Howard made statements during fpretrial interview dating Rachel’s scall
injury to April 30 orearlier, and he suggested the waginjury and small bowel injury
might have been inflicted prior to Ma%. This evidence from the State’s expe
significantly bolstered the need for a defeimsestigation of the medical timeline betweg
injuries and death.

The possibility that othhe harmed Rachel also mported the necessity of
investigating the medical tiniee from injuries to death Evidence that others may hay
caused Rachel’s injuries further substantidtedneed to investigathe medical evidence
and its association with the ting of Rachel’s injuries. Foexample, trial counsel hag
evidence suggesting Jonathon may have Imeelesting other children and Rachel w3
afraid of him. Defense coun&elrial notes suggested triabunsel had reason to believ
that Angela’s former boyfriend “Zoly” may hawad problems with &hel sexually in the
past. (EH RT 10/30/17 at 105-06, EH Ex..)38Il of this eviderme heightened the

not “willingly” go back to him.Though Stephanie dlidescribe Rachel as clinging to he

and not wanting to let go, sauch so that she chokedrhevhen Petitioner arrived ang
Stephanie “handed Rachelron, she went . . . willingly.” (EH Ex. 72 at 342.)

14The Court does not find that counsel waeffective for failing to investigate othel
potential suspects; rather, law enforcement’s failure to dosined withevidence that
Rachel may have been harmed by othersrituted to the need for defense counsel
investigate the timing of Rachelinjuries more closely. lappears from # record that
Sergeant Pesquiera did not conduct a thoraogéstigation because she thought Jon
was the perpetrator.
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plausibility that Rachel might have exmmced sexual trauma before living wit
Petitioner, or at least before May 1, and, ¢fi@re, that the medical timeline between tf
vaginal injury and death needtmbe fully investigated.

Additionally, trial counsel acquired evidss demonstrating th&ngela had been
physically abusive to her chilen. After moving into Petitions trailer, Angela had struck
Rachel so hard that the next day a handpvieis seen on Rachel, and Angela was a
observed striking Rachel in the head. Angd$é®m was reported to inflict blows on Becky’
stomach, and throw her children down staingl slam them against walls. Petitioner
neighbors also reported that Angela screarmaedhe children, tteatening them with
physical harm, while Petitioner acted appropriately aramidren. (EH Ex. 16 at 249-
50.) All of this evidence strongly suggested thAagela could have caused one or more
Rachel’s injuries, including her small bowejury, and therefor@an investigation was
needed in order to determineR&chel’s injuries could be t to sometime prior to that
Sunday afternoon. Even if counsel werenvinced that the Lmez children in fact
witnessed some sort of beating that tockcplin the van, the Elence suggesting tha
others could have inflicted the fatal injurydasexual assault furthered counsel's need
further investigate the timeline.

Beyond this, defense cogel knew from Angela that Becky was possibly abus
toward her sister and hamh one occasion hung Rachetjh above the ground from 4
clothesline, an activity thabald have resulted in injury.

All of these circumstances would havelicated to any reasonable attorney thal
medical investigation into the ting of Rachel’s injuries wasecessary, but cosel in this
case failed to conduct a reasomaiplvestigation. The Court thefore finds that the failure
to conduct such an investigan with the assistance ofraedical expert was objectively
unreasonable under prevailipgofessional norms. This fimaly, while notdependent on
Petitioner's standard of care testimony, fusther substantiated by the testimony ¢
Petitioner’s expert Dan Cooper regarding pinevailing professionalorms at the time of

Petitioner’s trial.
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The Court finds that defise counsel's brief consuitan with Dr. Keen did not
satisfy counsel’'s duty to investigate the tagniof Rachel’s injuries. Although Bowman

initially posed a question to Dr. Keen as toetffer Rachel’s injuries could be dated, the

evidence demonstrates that counsel failechawe Dr. Keen pursue the injury-datin
investigation to its completion and that thiguee was due to inattention and neglect, nEt
reasoned strategic judgment. The Court finds its conclusion in this respect is suppotted
substantial evidence.
Dr. Keen needed to beplied with autopsy tissue slides and photographs in ofder
to reliably assess the agetbé injuries. Defense counsel svaware of this but failed tg
take steps to have the necessary medisastigation complete®runer and Bowman'’s
respective testimony that they “thought” oofled” they would haveupplied the autopsy

tissue slides does not reach the critical qoastit was not Dr. Keen’s responsibility tq

A4

conduct a thorough investigatiaagther, it was counsel’s q@snsibility to ensure Dr. Keen
conducted one. Counsel knew the slidesewreeded to make a reliable timeline

assessment but failed to enstiney were provided to DKeen. Thus, due to counsel’s

U7

failure to follow through with tis critical line of inquiry,Dr. Keen never examined thg

AY”4

evidence needed to reliably dd&Rachel’s injuries. If he hadf; is reasonably likely this
critical defense evidence would have beetavered and presented to the jury. The Court
finds counsel’s failure to have Dr. Keenagxine the necessaryidence was objectively
unreasonable, the product oéttention and neglect, and measoned strategic judgment.

Respondents’ suggestion that defense counsel concludeddssigation because

|®X

Dr. Keen reviewed the autopsgport with the time of injurguestions in mind and agree

D

with the medical conclusions Bir. Howard is not supported ltlye evidence. First, defens
counsel’s testimony does not support thisrolahlthough Bruner agreed that if Dr. Keep
had reached this conclusiomibuld probably have ended theedical investigation and he
would not have kept shoppirfgr an expert until he found one that disagreed with Dr.
Howard, neither Bruner nor Bowman hadiadependent recollectn of discussing the
case with Dr. Keen. (& RT 10/31/17 at 26, 33, 127,8450.) Bowman caceded that it
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Is possible that Dr. Keen might have reachi@d conclusion, but stated that it is als
possible that counsel simply “droppee thall and didn’t follow up properly.id. at 34.)

Second, there is no evidence Dr. Keen waer provided evidere of Dr. Howard’s

opinions with respect to tlianing of Rachel’s injuries—B Howard’s opinions regarding
the injury were not stated ithe autopsy report, but ratheere provided to counsel in
pretrial interviews and in testimony from Angel&®l. There is n@vidence that counse
communicated in any way withbr. Keen after Dr. Howard timeline opinions became

evident to counseThird, Dr. Keen’s testimony in thegproceedings establishes that, if |

had been provided evidence of Dr. Howardjsinions with respect to the timing of

Rachel’s injuries and with the necessaryderce to evaluate these findings—name
tissue slides and autopsy photographs—Reen would have disagreed with thog
opinions, taking into consideration the pegses available to evaluate tissue slid
microscopically in 1994. (EH RT 10/31/17 $8-97.) Finally, théack of documentation

in the Pima County MedicaExaminer's office indicatig the transmission of tissug

samples and autopsy photographipports this conclusion. Ti@ourt finds that there is ng
evidence supporting Respdents’ contention that Dr. Keelvised defense counsel ths
he agreed with Dr. Howd that Rachel’s injuries coulae reliably dated to the afternoo
of May 1. Although the Court ‘legsume[s]” that counsel “made all significant decisions
the exercise of reasonable professional juddrhéme record withrespect to Dr. Keen
rebuts the presumption of competenCellen v. Pinholster563 U.S. 170, 189 (2011
(quotingStrickland 466 U.S. at 690).
2. BloodstainEvidence

Because the evidence knowo trial counsel rendered it plausible, as discus
above, that Rachel was not assaultedrapdd by Petitioner on Maly during the alleged
third trip in the van, it wassiasonably necessary to investigageimplications of the blood
evidence presented at Petitiondrial suggesting the rape anssault of Rachel took placd
in the van. The Court finds thi@ial counsel’s failure to in\gtigate the blood evidence wa

objectively unreasonable undeepailing professional norms.
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Counsel knew before trial that there vgasng to be evidence presented with resps
to the interpretation of blab evidence, but failed to oeult with any bloodstain
interpretation expert. Becky taeported that Petitioner and gela took Rachel into the
bathroom to do CPR, and then they rusRadhel to the hospital on the morning of Mg
2. (EH Ex. 40 at 1234.) Thus, there was redsdpelieve that the trace amounts of blog
on Petitioner’s clothing might have been siynppansferred from BRchel’s bleeding head
while Petitioner was attempting to administad or transport Rachel to the hospits
Similarly, counsel were on notice that the 8ratain of blood on the carpet of the van w4
located adjacent to the passenger seat, whatheRwas being held in her mother’s arn
on the way to the hospital on May 2. There veson to expect that the carpet stain mig
be the result of blood dripping from Rackdtead during the tripo the hospital on May
2, and not a stain left from Rachel’'s heachdyin the back of the van after her head w

bleeding as a result of being beaten anditiwtng the sexual assaudts the prosecution

argued at trial. (EH RT 4/13/95 at 95-96.) fdaver, trial counsel were on notice that thiat

there was no attempt to either identify araeer the clothing worby Petitioner or Rachel

on Sunday, May 1. The Stategaed, based on the evidencespétter stains found on thg

passenger seat, floor of the van, and the migdve of Petitioner’s shirt, that after thie

assault, Petitioner put her in the passengerdieidie car and kept hitting her “trying tq
make her shut up.’ld. at 97-100.)

Defense counsel knew that theog®cution was going to present bloodstg
interpretation evidence, but cowh$ailed to conduct any ingendent investigation of the
blood evidence. The only reasoounsel could think of for natoing so was that he hac
never consulted with such an expert previously.

The Court finds based on all of therdgoing that trial counsel’'s failure tg
investigate the blood evidence was objectively unreasonable under the prev
professional norms.

3. Reliability of EyewitnessTestimony/Accident Reconstruction

The Court finds that triatounsel’s investigation into the reliability of the Lope
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children’s eyewitness accounts was not objetyivunreasonable. Bruner believed (1)
was not physically possible fordlthildren to have witnessed athihey described, (2) tha
the children’s statements were unreliable ardildeen influenced by their mother, and (
that the statements should hdween suppressed. With thesacerns in mind, the Cour
nonetheless finds that defense counselduoted a reasonable investigation into t
statements of the Lopez children.

As Bowman stated at e¢hevidentiary hearing, theefense “did conduct an
investigation into the Lopezhildren’s account.” (EH RT 181/17 at 23.) Bowman drove
to the Lopez home and interviewed Ray, laeaand Norma about their observations. Lal
and Ray were questioned in depth aboutrtbbservations and their statements in t
police reports. At the end of those intews Bowman asked Ray @haura to go outside
and demonstrate where they Me@n standing in the Choice Market parking lot when th

made their observations. After the interviews, defense counsel directed Barnett t

it

ra

ey
D tal

photographs and measuremenit®etitioner’s van in an attempt to discredit the accounts

of Ray and Laura.

Ultimately, defense counsel madereasonable decision, based on reasong
investigatory efforts, not to psue further investigations. Coaal believed that, even if the
Lopez children could not haveen all they claimed to havihat they at least had see
some memorable event that laftasting impression on the chih, a belief that was left
intact following a reasonable investigation i@ children’s accounts of the incident &
well as Petitioner’'s admission that he drdw®ugh the Choice Mast parking lot on May
1 with Rachel in his yellow van. Furthermoneither the Lopez chitén nor their mother
knew Petitioner or Rachel, ancdetle is no discernible motitian, aside from the impact
the event made on them, ftre Lopez children to reportehincident to their mother.
Counsel reasonably chose tafltenge the children’s accourdasd ability to see into the

van through cross-examination.

ble

n

LS

Defense counsel also determined that Lopez accounts could not be impeachged

by the defense investigator and@hpparently decided not tdid2etitioner to testify, even
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after preparing his script for trial. Coungglew that it was Petitioner’'s word against the

14

testimony of the Lopez familyand Petitioner had admittedathhe was at the Choice
Market that afternoot. (EH Ex. 66 at 533(06357.) Moreover, had Petitioner testified, he
may have been impeached witis prior felony conviction(EH Ex. 1 at 2302-03.) Thus
the Court finds that Petitioner has not overcdaheepresumption thabunsel did not call
Barnett or Petitioner to testify “for tacticaéasons rather than through sheer neglect.”
Cullen v. Pinholster563 U.S. 170, 191 (2011) (quotisgyickland 466 U.S. at 690).

In sum, trial counsel rendered adequateformance by: (1) reviewing the polic

[1°)

interviews of Norma, Ray, and Laura Lopé€2) interviewing the thre before trial; (3)
recreating the event in the Choice Marketrking lot with the Lopez children; (4

investigating Petitioner’s van thi the investigator, takingneasurements and photograpl

—

S
in an attempt to disprove the observationthefLopez children; (5) cross-examining Raly,
Laura, and Norma at trial about their accaum@ind (6) preparing Petitioner to testify in
specific rebuttal to Ray and Laura’s eyewstm@accounts. (EH Exs. 76-80; RT 4/7/95 |at
18-28, 41-46, 57-62; EH RID/30/17 at 125; EH RT 10/31/8f 147; EH RT 11/1/17 at
157.)
4. Funding

The Court rejects any sugd®n by Respondents thatal counsel’s deficient
pretrial investigation be excused on theugrds that funding for investigators and experts
was lacking or inadequate. Arizona recognaesatutory and due process right to funding
for experts and investigatoSee State v. Apelt (Michagl)/6 Ariz. 349, 36566, 861 P.2d
634, 650-51 (1993) (citin§tate v. Knappll4 Ariz. 531, 540-41562 P.2d 704, 713-14

(1977)). There is no evidence that theltgaurt denied any of Petitioner's funding

—

=

requests, or that it would have if a propequest had been made. Bruner and Bowman

15 There is also evidence that wassented in these greedings suggesting
Petitioner saw two children in the Choice Meairlparking lot on Mg 1 in the afternoon
(seeEH RT 11/1/17 at 142—-4FH Ex. 212), though it is natlear to the Court if this
evidence was available to defense counselrbdftal. Accordingly, the Court does nqt
take this fact into account in determinwwbether counsel’s performance was deficient.
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acknowledged that they believed additionaddung for experts would have been granted
on a showing of reasonable ne@éH RT 10/31/17 at 16 (“I think if we wanted something

and thought it was important, we could havael something about it through the Court.’

id. at 145 (“[Y]ou'd have to go hat in handttee judge to get angdditional funding for

experts . . . . But up to a certain point ymever had real trouble getting experts. | don’t

think Judge Carruth wodlhave denied us fundy if . . . it was reasonable.”)) Petitioner’

[92)

standard of care expert Dan Cooper agraddiwal counsel's assessment. (EH RT 11/3/17
(p.m.) at 21-25.)
5. Trial Strategy
The Court considers, as its starting premtisat counsel’s failure to investigate the
medical timeline “might be considered sdunal strategy” under these circumstanSee
Pinholster 563 U.S. 170,91 (2011) (quotingtrickland 466 U.S. at 689). After a careful
review of the state-court record and teeidence presented in these federal habeas
proceedings, however, the Court finds that t@unsel’'s investigative failure was due to
inattention and neglect, and not the resulteafsoned strategic judgment. Bruner’s trigl

strategy was to challenge the prosecutioevgdence. Aside fromhaving his private

~—+

investigator conduct a handfof interviews, Bruner did natonduct any other independer
investigation to advance that strateg@ounsel cannot justify a failure to investigate
simply by invoking strategy. . . . Und8trickland counsel’s investigation must determine
strategy, not the other way aroundlVeeden v. Johnsp854 F.3d 1063, 1070 (9th Cir
2017). Petitioner's counsel failed “to makeasenable investigations or to make |a
reasonable decision that makes patécinvestigations unnecessaryVigging 539 U.S.
at 521-22 (citingstrickland 466 U.S. at 690-91.)

There is no evidence thabunsel made a strategic d@on not to conduct further
investigation of the injury timeline. The only explanatiomBer has offered for his limited
investigation is from his 2008eclaration where he states he possibly just assumed
Petitioner was guilty based on the State’sswmn of the case. fE Ex. 9 at 4391.)

Additionally, Bruner’s actions dimg the trial suggest that thigas no strategic choice, but
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rather an oversight. Bruner &gd during the evidentiary hearing in th@soceedings that
he missed an important issue with respedh&timing of Rachel’snjuries and should
have done more to determine the timéngdries. (EH RT10/31/17 at 131.)

Finally, to the extent he recognized theed to investigatéhe injury timeline,

counsel unreasonably abandoned his efforts sndBruner retained a forensic expert, Or.

Keen, and Bruner’s partner Bowman cotleposed a number of significant questior
about the timing and nature of Rachel’s mgs. Had counsel followed through on th
investigation before abandoning further inquinis decisions may ka been reasonable
As noted above, however, the record intksathat counsel did not make a strateg
decision to forego answersttoese questions, but simmpandoned efforts to do so.
Even without the aid of experts, howevé is difficult to establish ineffective
assistance when counsadtively and capably advocates for a defendant and condu
skillful cross-examination that draws attemtito weaknesses in the conclusions of {
State’s expertsRichter 562 U.S. at 111. Thus, counseltims case could have made
reasonable strategic decision to rely on Boward’s prior statemés and testimony to
challenge the State’s theory thle injuries were inflicteduring the afternoon of May 1,
See id.(“In many instances cross-&xination will be sufficiento expose defects in arn
expert’'s presentation.”). But the possibilitlgat counsel made eeasonable strategid
decision to forego investigation of the injutimeline—choosing instead to vigorousl

challenge the State’s evidence througbssrexamination—is dispelled by counsel

=

S

JIC

CLS

a

~

S

complete failure to cross-examine the Statataegses on this issue. It is undisputed thiat,

at Petitioner’s trial, Bruner never challenged disputed the dical injury timeline

evidence. Bruner failetb impeach Dr. Howard with hisarlier statements and testimon
finding Rachel’s injuries “mdsconsistent” with infliction gor to May 1. Bruner admitted
this failure was due to inattention and tfaet that he simplydid not recognize the
importance of the dating of thajuries. (EH RT 10/31/17 dt32—33.) Bruner also failed ta
cross-examine Becky with her foprior statements after sh#ared testimony at trial, for

the first time, that Petitioner todkachel on a third trip in thean, affordinghe prosecution
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an opportunity to argue th&etitioner committed the offenses on May 1 during this third
trip in the van.

The Court finds that in this instanceyatation of the strategy of challenging the
State’s evidence does not alter the Court’s finglithgt trial counsel’s investigative failures
were objectively unreasonable under prevaipngfessional norms. An investigation intp
the medical timeline and blodd#s evidence would not beaconsistent with Bruner’s
strategy to challenge the Statevidence. Bruner admittedtimese proceedings that such
an investigation would have beemststent with his chosen strategy.

Judging the reasonableness of counsel's adratuthe facts of this case, viewed as
of the time of counsel's conducee Strickland466 U.S. at 690, the Court finds that
counsel’s decision to forego inguiinto the medical evidengegarding the time of injury
was objectively unreasonable in light of the astly of evidence pointing to the need {o
investigate the medical timeline betwdachel’s injuries and her death.

B. Ineffective Assistance offrial Counsel: Prejudice

1. Timing of Rachel’s Injuries
Prejudice is shown by evides of a “reasonable probisity that, but for counsel’s
unprofessional errors, the result of the proasgd/ould have beedifferent. A reasonable
probability is a probability dticient to undermine comdence in the outcomeSitrickland
466 U.S. at 694. If the Caudetermines that the new idence presented in thes

D

proceedings would have createasonable doubt in the mindarie juror, this Court must
grant relief.See Hernande878 F.3d at 852. When euaking whether counsel’s errof
prejudiced the outcome of the triaGtticklanddoes not permit theoart to reimagine the
entire trial.”Hardy v. Chappe]l849 F.3d 803, 823 (9th CR017.) The prosecution’s cas

must be left undisturbetd.

D

Contrasting the evidence presented al with the evidence i could have been

presented at trial by reasonablyective counsel, the Court finds that counsel’s failure(to

conduct his own investigation with respect to the dating of the injuries and to challeng

any of the State’s evidence whisuggested that all of Raclseinjuries were consistent
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with infliction on the afteroon of Sunday, May 1—when Blzel was alone with Petitione
in his van—resulted in prejudice to Petiier. The new evidenceresented in these
proceedings undermines considerably the confidenceeirotiticome of the trial court
proceedings. Had counsel conducted an adeduoaestigation othe medical, physical,
and eyewitness testimony, lteuld have presented an extrely different evidentiary
picture than that shown to the jury at Petigr’s trial. Namely, trial counsel could hav
cast doubt on whether Rachel’s injuries wagtually inflicted on tk afternoon of May 1,
when she was in Petitioner’'s cafdnstead, counsel admitted the jury during closing
argument that “maybe [Petitionatid take her out and murdeer,” but that the State hag
not shown any motive for him to Y done so. (RT 4/13/95 at 130.)

Although Dr. Howard testified on direct@xination that all of Rachel’s injuries
including her scalp laceration, her abdominglmy, the vaginal injuryand the majority of
the bruises on her body, apps@diiacute and consistent witffliction on the afternoon of
Sunday, May 1, 1994 (EH RTL1/7/17 at 89-90), the Cdufinds this testimony not
credible. As he admitted on cross-exaation, Dr. Howard may “potentially” have
“different answers” depending on how aegtion is worded. (EHRT 11/7/17 at 91.) Dr.
Howard admitted that, if he tdoeen asked the rightiestions by the lawyers for Petitione
he certainly would have testifigruthfully that the injury wesmost consistent with having

occurred prior to May 1. DiHdoward’s inconsistent answers are plain in the differi

testimony he provided on direct exantina, on cross-examination, and during

16 Respondents suggest tlthe evidence presented in these proceedings was
result of the unlimited time and resource$etitioner’s federal haas counsel, and that
at the time of Petitioner’s tiligPetitioner would not have hatmilar resources available
The Court finds, however, that had counsel $ynipllowed up withthe medical timeline
investigation by sending the autopsy slide®toKeen, as was clearly contemplated a
for which there would have likely been dahile funds, there is a reasonable probabil
that one juror would have found Dr. Keen’smipn that Rachel’'s jaries could not be
reliably dated to May 1 convincing and wd have had a reasonable doubt as
Petitioner's guilt. This conchion would only be strengthed if counsel had also
conducted an effectiveross-examination of Dr. Howardtw only the materials availablg
to defense counsel before trial.
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examination by the Court dugrthe evidentiary hearing. €Court finds that counsel’s
failure to impeach Dr. Howard with his incortsist statements lethe jury unaware that
Dr. Howard'’s “truthful” opinion was that Raehs small bowel, scalp and vaginal injurie
were “most consistent” or “typical” with hawy occurred prior to Ma¥. (EH RT 11/7/17
at 111-12.) If trial counsel had impeachbd Howard's testimony with his earlief
inconsistent statements, as was done at themealy hearing, the Cotfinds that the jury
would likely have found Dr. Howard’dsestimony not credible or persuasivBee
Hernandez878 F.3d at 858 (the proper inquiry o court when considering prejudice
how the court believes the juwould have assesd the credibility othe witnessesEarp
v. Davis 881 F.3d 1135, 1145 (9th Cir. 2018) {dd court, as fact-finder in habea
proceedings, is tasked with weighing and making factualrfgelas to the credibility of
witnesses) (citing\nderson v. City of Bessemer City, NA70 U.S. 564, 575 (1985)). Du¢
to the inconsistent and impreciseture of Dr. Howard’'s statementsee, e.g.EH RT
11/7/17 at 105 (“[The abdominal injury is]reanly typical of bemng at least a few hours
old. It could be also typical afhat it looks like at 24 or more.”see also id. at06—-08,
121-23; 128-29), the Court gives little weighthie testimony in thesproceedings that
Rachel’s abdominal injuries weoensistent with having beeanflicted within hours of or
on the same day as death. (EH R771117 at 88—-89, 105, 107, 128.)

Similarly, the Court concludes that thatsiments made by Dr. Howard with respe
to Rachel's vaginal injury at Petitionertsial and on directexamination during the
evidentiary hearing are entitled litile weight, as they areoatradicted by statements h
made in his pretrial interview, during Angela'gl, in his 2004 declaration, and on cros
examination at the recent hearing. Theu@€ concludes that a jury would find mor
credible the testimony of Dr. Ophoven and Reen—that Rachel suffered from a vagin
injury that was one or more weeks old.

Additionally, in light of his inconsisterstatements, the Court does not find credik
Dr. Howard’s recent testimony thiadased upon his more recentiesv of the slides, he has

concluded that Rachel’s scalp injury is moygical of having occurred within hours to
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day, rather than two daysefore Rachel's deathSéeEH RT 11/7/17 at 95, 120-21.)
Finally, Dr. Ophoven explained in heteclaration that “[ijt has been wel

”

established that visual deterration of the age of any bruise is scientifically unreliable

and that the only reliable method of assessin@gfgeof a bruising injury is to take tissue
samples and test them, which Dr. Howarde@dito do. (EHEX. 106 at 4277.) Dr. Howard
admitted in his recent testimony that theraosreliable method to precisely date bruises,
and that in this case he couldt distinguish between a bruisdlicted on April 29 or May
1. (EH RT 11/7/17 at 112.) At trial, Dr. Howhand Dr. Seifert suggested to the jury that
many of Rachel’'s bruises could be linkedthe afternoon of May 1. However, this
evidence, which went unchallenged at trialntuout to be scientifically unsupportable and
untrue.

Dr. Ophoven could have provided evidemzehe jury that “fnterpreting the age
of bruises from physical appearance and asloecognized by the forensic community 1o
be very inexact [i.e., inaccusd, and should not be don€EH Ex. 105 at 4273.) The Court
concludes that had trial counsel presentedesnd that the visual dating of bruises |is
unreliable, it would have calledto question Dr. Siefert’'s cohusion that the bruising that
he established had beenlicted within one day of delat which included 95% of the
bruises, were consistent with having bedlated between the hours of 2:00 p.m. and 5:80
p.m. on the day prior to Rachel's deathyedl as Dr. Howard’s suggestion that many of
Rachel’s bruises occurred within otzetwo days prior to her death.

Had trial counsel provideevidence to evaluate thetpatial cause and timing of
Rachel’s injuries to one or more medical expat the time of Petdner’s trial, such an
expert would have been able to testify that injuries were not consistent with having
been inflicted on the afternoon of Sunddjay 1—thus negatinghe very grounds on
which the State relied to proteat Petitioner inflicted the fdtamall bowel injury, vaginal
injury, and scalp injury.Seee.g, EH RT 10/31/17 at 96-97; ERIT 11/1/17 at 37-38, 59;
EH RT 11/2/17 (a.m.) at 2@ee alsdRT 4/13/95 at 92 (“Who iker rapist? Who is her

murderer? The answer to that questiosimple. Who was witther all day on Sunday,
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May 1st.”).) Moreover, the evidence from tleeent hearing casts reasonable doubt on

State’s allegation at trial that the pry baumd in Petitioner’s van vgahe implement that

the

caused Rachel’s injuries. The Court conchtutleat, had trial counsel presented medical

testimony from an expert such as Dr. Opho@mKeen, or Dr. McKay to rebut the State’
medical evidence at trial, thery would have found such Eence credible and relevan

to its determination of guilt. Moreover, fifial counsel had impeached Dr. Howard

testimony with his earlier inconsistent statemgeasswas done at the evidentiary hearing,

the Court finds that the jury would likelynfil Dr. Howard’s tegthony unpersuasive, and
less credible than testimony offereygl Petitioner’'s medical withess&ee HernandeB878
F.3d at 858.

—~ O

Finally, the evidentiary hearing in thisase has demonstrated that the police

investigation was colored byrash to judgment and a lack due diligence and thorough
professional investigation; effisee counsel would have brought this to the jury’s attentic

casting further doubt on theshgth of the State’s case.

The Court finds that counsel's de@at investigation pervaded the entife

evidentiary picture presented at trial, resgjtin a “breakdown irthe adversary process$

that renders the result [of Petitioner’s trial] unreliabtgtfickland 466 U.S. at 687see

also Hardy 849 F.3d at 824 (finding thatal counsel’s failure tanvestigate “altered the
entire evidentiary picture”). ThCourt has considered thatality of the evidence—the
evidence before the jury at trial and thedewce admitted in these proceedings—and fir]

that there is a reasonable probability that, abseunsel’s failure tinvestigate and offer

evidence regarding the timelimé Rachel’'s injuries, atelst one reasonable juror would

have had a reasonable doab to Petitioner’s guilSee Strickland466 U.S. at 695.
2. BloodstainEvidence
Petitioner asserts that his convictiomgre sustained irpart based on the
interpretation of blood evidence, citingettArizona Supreme Court's statement th
“[b]lood spatter in the van lidy was created by [Petitioner] hitting Rachel after she |

already suffered a head injurylbnes 188 Ariz. at 397, 937 Bd at 319. Petitioner now
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argues that he has presented evidence tmbmsrates that there are credible innoce

explanations for the blood found on Petitideeclothing and in the van. The Coui
considers the claim that Petitioner sufferedymtigie from counsel’s failure to investigat
the bloodstain evidence, anchdss that, even if trial counsel's deficiency regarding t
failure to investigate the blosthin evidence alone would not be sufficiently prejudici
the cumulative effect of counselteficiencies in this regarthgether with the errors ang
prejudice addressed aboveydermines the Court’s confidem in the jury’s verdictSee

Silva v. Woodford279 F.3d 825, 834 {8 Cir. 2002) (fClumulative prejudice from trial
counsel’s deficiencies may amaua sufficient grounds for arfding of ineffectiveness of

counsel.”)

Petitioner’s expert reported that the bldadss on the carpet of the van, including

Item V6, described as an “impression stany” Sergeant Pesquierappeared to be the
result of passive dripping ofdxbd, indicating that Rachel ‘ay have made contact with
the carpet with a bloody @ at some point in tien” (EH Ex. 121 at 407%ee als&EH RT

11/3/17 (a.m.) at 19-20.) Thus, while Petitidgeexpert might have established th;
Sergeant Pesquiera mischaracterized thigdstain, his testimony vatd not have refuted
the prosecution’s assertion that Rachel’s theas bleeding as she was laying in the b3

of that van because she had béeaten and hit witlhat pry bar as part of that sexus

ck

i\

assault.” 6eeRT 4/13/95 at 97.) Furtiheore, while James concluded that both bloodstajins

on the carpet (Items V6 and V7) appeared tthbaesult of the passive dripping of bloog
rather than blood spatter, James opined thét didthe carpet stainedicated that Rachel
“was actively bleeding anahoving aroundvhile in the van.” (EHEx. 121 at 4072; EH RT

11/3/17 (a.m.) at 19-20 (em@mm added).) Because James adréhat Rachel must have

been bleeding and “moving around” in thenydis testimony wouldhave conclusively
refuted any argument by Petitioner that the bilead present in the vamply as a result
of Petitioner and Angela’s effts to obtain medical carerf®achel on Monday morning
while her head was still bleeding from the lacerati®eeDoc. 288 at 62.)

Furthermore, James admitted that heldamot determine whether the bloodstaif
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on the passenger seat were impact spattarrasult of Rachel being struck after blog

collected in her hair from the lacerationwere, instead, a projected, “cast-off” bloodstalin

pattern as a result of her hair simply swingoegause of the movemeof the van. James
conceded that his conclusion that the bléaids on the passenger seat were not imp
spatter was based on his assumptrefuted by the record this case, that there was n
other physical evidence, suchthe presence of bruising, that Rachel had been struck ;
the laceration occurred.
The State’s theory of the case, howeved, bt rest solely, or even primarily, of
the bloodstain evidence presented at tAalthis Court has empbiaed several times, the
State’s main theory of the @asvas that Rachel was soletyPetitioner’'s care when he
fatal injuries were inflicted. In reviewgnthe evidence on appeal, the Arizona Supre
Court noted several factors that it relied ongaching its conclusion that the physical af
sexual assault of Rachel ocd within a two-hour time perd during which Rachel was
alone with Petitioner in the varbee Jonesl88 Ariz. at 397, 98 P.2d at 319. The
likelihood that the bloodstaingere evidence of Petitioner &ting Rachel in the van after
she had already suffered a head injury wasaomeng several other mogabstantial factors
which James’s testimony would rwdive altered: (1) Becky ti#fged that Rachel spent the
morning with her and their brother watchingtoans and “seemed fine” when her sibling
went out to ride their bikes, at about 3:00p.(2) Rachel “seemede” after the first two
times that she returned wiBetitioner, (3) if Rachel had already suffered genital injuri
she would have beenain, (4) the third time that Petitioneent out with Rachel, he told
Becky that he was going to Hisother’s house but &ibrother’s wife testified that Petitione
never visited their house on that day, (5)inly Petitioner’s third trip with Rachel, two
children saw Petitioner at 5:@¢0m., hitting Rachel while heérove, (6) the next time thaf
Becky saw Rachel, at about 6:B0n., Rachel was in a lof pain, and (7), many of the
injuries that Rachel now had were consisteith defense against a sexual assadlt.
James’s testimony would not haakered any of these findings; at best it might have g

doubt on what the children magve actually seen, but woulidt have called into questior
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the relevant fact that Petitioner was alon&wRachel in his vamuring the critical two-
hour period when her fatal injuries were inflicted.

In sum, a bloodstain expexould not havdreen able toule out thgossibility that
Rachel was struck while in the@n or refute the prosecutioritseory of the case. At best

such testimony would have pesged an alternative explaratifor the presence of som

117

of the bloodstains in the vahut Petitioner has offered nmfiocent explanation” for the
bloodstains on the carpet behind the passeregeirsthe van. Accomgly, the Court finds
that there is no reasonable probabilityaodlifferent outcome had Petitioner presented a
bloodstain expert at trial, ais, light of the evidence preseditat trial, it alone would not
sufficiently raise a reasonable doubt w@s Petitioner’s guilt. However, considered
cumulatively with trial counsed'failure to investigate the mieal timeline, the Court finds
that the evidence of possibldternative and innocent explanations for some of the
bloodstains in the van would strengthen, satre, the Court’s finding of prejudice based
on the failure to investigatthe medical timeline alone.

3. Reliability of EyewitnessTestimony/Accident Reconstruction

Even if defense counsel's investigatiof the Lopez children’s statements was
deficient, Petitioner has not established tihavas prejudicial. There is no reasonable
probability that a moréhorough investigatio of the Lopez childms statements would
have resulted in a different outcome.

Neither Petitioner’s accident reconstructgimor his biomechanics expert provided
reliable evidence that theitdren could not have seétetitioner striking Rachel. As Gruen
admitted during these habeas proceedihgsline of sight angkis was dependent on
multiple variables which were either unknover were inconsistent with the known
evidence. To the extentshiconclusion depended on “ewzhanging lightconditions,”
Gruen failed to substantiate thireeory with evidece or analysis. (EH RT1/1/17 at 164.)
At most, Petitioner's experts might have besbie to establish that it was physically
improbable that the children could have oledrsome of the specific details about whi¢ch

they testified, or that the children’s testingomas unreliable, in some part, as a result|of
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post-event contamination or suggestive goasmg. But both Gruen and Hannon agret
that the children would haveeen able to see Petitiorsard Rachel in the van.

Dr. Esplin’s testimony—concluding that major aspects of the Lopez childr
statements were reliable and independenttyoborated, as well as his own opinion th
the children saw something ‘@motional significance”—did nadisprove Ray and Laura’s
account ofseeing Petitioner violently assaulting dRal. Dr. Esplinconceded that
significant portions of the Lopez childrertastimony were reliablehe Lopez children
could see into the yelNovan driven by Petitioner, and thelviously saw some “important
salient” event. His testimony doaset support Petitioner’s claithat his trial counsel were
ineffective in failing to call such forensic child psychologist.

Moreover, if Petitioner’s trial counsel hptesented the evidenfrem each of these
experts, it may have actually been detrimenthld@ase. Each expevbuld have damaged
Petitioner's defense by agreeing that porti@fisthe Lopez children’s account wer
credible.

Finally, had trial counsel more aggresdy challenged th reliability of the
testimony of the Lopez children, counselgii have opened the door for the State
present the rebuttal evidentteat Petitioner had previoushyt his own children with his
elbow, similar to the Lopez childrentdescription. (Ex. 1, at 916-3Qee e.g., State v
Woratzeck 134 Ariz. 452, 454, 65P.2d 865, 867 (1982) logections to admission of
testimony may be waived when defendant opgoar to further inquiry on a topic by
introducing that topic while examining a witnesSjate v. Minceyl30 Ariz. 389, 405, 636
P.2d 637, 653 (1981) (“We agredth the state that appellanpened the door to this line
of questioning during his opening statement . . . .”). Defense counsel had al
successfully defeated the State’s motioradonit this evidence atial. (ROA 102, 117,
124).

4, Conclusion
Had Petitioner's counsel adequately inigeged and presented medical and otH

expert testimony to rebut the State’s thethrgit Petitioner beat and sexually assault
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Rachel on the afternoon of Md, 1994, there is a reasduha probability that the jury
would not have unanimously convicted Petitioakany of the counts with which he wa
charged. Count One (intentionally or knowm@ngaging in an act of sexual intercours
with Rachel, in violation oA.R.S. § 13-1406), Count Tav(intentionally or knowingly
causing physical injury to Raehby striking her abdominal area causing a rupture to
small intestine, under circumstances likelyptoduce death or serious physical injury,
violation of A.R.S. 813-362®)(1)), and Count Three (inteanally or knowingly causing
physical injury to Rachel byruising her face and ear and dagsa laceration to her head
in violation of A.R.S813-3623) all depend upon the pisenthat Petitioner physically ang
sexually assaulted Rachel on Wh 1994, when shwas in his custody. The Court find
that, had defense counsel performed adequdtedye is a reasonable probability that
least one juror woulthave had a reasonable doubt asvkether Petitioner was cause ¢
Rachel’s injuries.

Respondents assert, however, that Petitizneot entitled to habeas relief becau
his conviction for child abuse on Count Fdimtentionally or knowingly endangering
Rachel by failing to take her to a hospitalyiolation of A.R.S8 13-3623(B)((1)), which
does not depend on the timirg the fatal injury or theidentity of the assailant,
independently supports his felony murder cohen on Count Five. Respondents furthg
argue that, as a matter of law, the factuallagdl findings with resgct to the convictions
on these two counts are presumed tocbaect. Finally, Respondents contend th
Petitioner's own experts in thepeoceedings agree that Petitioner’s failure to take Rag

to the hospital either caused contributed to her death.

17 Respondents also argue that Petitionephesented no evidenteat counsel was
deficient in failing to investigate and challenGount Four, asserting counsel aggressive
but unsuccessfully, challenged that count by aigto the jury and the Arizona courts th:
Petitioner did not have the requisite “care™oustody” of Rachel under Arizona’s chilo
abuse statute, A.R.S. 8§ 13-3623(B). The €disagrees with this assessment. Petitiof
has maintained throbgut these habeas proceedings t@insel failed to adequately
investigate the medical evidence and the wwdiimeline of Rachel’s injuries as {¢
Petitioner’s convictions as a whole. Havingeallly found that counsel was deficient in th
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The Court agrees with Respondents tifi jurors were properly instructed t

O

consider all lesser-included offenses, as wekllasental states, dnto return a verdict
“uninfluenced by your decision as to the athkarges.” (EH RT 3/09/18 at 29.) The trial
court instructed the jurorsdhthe sexual assault chargedount One and the charges of
child abuse under circumstances likely to cadessgth or serious physical injury in Counts
Two and Four could serve as predicate feloteesupport the felonynurder charge in

Count Fivet® The trial court instructethe jurors that the childbuse charges could only

T~

be considered predicate felonies if they \{lere committed intenti@ally or knowingly,
and (2) if the circumstances were likely dause death or serious physical injury. (RT
4/13/95 at 148-49.) The jufgund Petitioner guilty of Courftive of the Indictment only
after finding, with respects to Counts Two and Four, that the ciraescommitted under
circumstances likely to produce death samrious physical injury and that Petitioner
committed these crimes witlh knowing and intentional meaitstate. (ROA 139.) The
Court disagrees with Respondents’ assertimwever, that “there was no theory by the
prosecutor, that [all these counts] were someblo essentially intertwined that they are
interrelated and relied upon each other.” (EH 3/09/18 at 29-30:Jhe Court finds that

Petitioner’'s conviction on Count Four, for failute take Rachel to the hospital, wds

intertwined with the allegations that Petitioner had inflicted the injuries to Rachel discuisse

in Counts One, Twand Three on May 1.
In evaluating prejudice und&trickland the Court “may not invent arguments the
prosecution could have made” at triMleeden854 F.3d at 1972 (quotirdardy, 832 F.3d
at 1141). In contrast to Resp@mds’ assertions now, at trifle State argueskplicitly that
the conviction on Count Four deped on the timing of the fdtmjury and the identity of

the assailant by asserting thattRel was the victim of a crienof sexual assault, and that

regard, the question for the Court, which iswers in the affirmati®, is whether this
deficiency resulted in prejuzk to Petitioner’s convictions.

18 The State withdrew its allegation of preritation with regardo Count Five prior
to submission of the count to the jury; thasly the felony murder count was presented|to
the jury.
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“when that sexual assault was committed” she became the victim of other crimes, inc
Count Four (RT 4/13/95 at 82). The State exy@diat trial that “Rachel died because s
was beaten in order to be rap&the died as a result of thaeating both because thé
internal injuries killed her ad because only the [Petitionddhew how badlghe was hurt,
only the [Petitioner] had the means of takitigat baby to the hodal, but for obvious
reasons he could not, drso he let her dié (Id. at 104-05) (emphasis added). The Stz
acknowledged in closing argument during triattlof all the other witnesses who testifig
at trial that they saw Rachgick in the late afternoon evening of May 1, only Petitioner
knew why and how badlghe was hurt, and “to cover logvn responsibility for what he
had done” failed to take her to the hospifaPetitioner was not respeible for the assault,
under the State’s own theory he would be less likely to have had reason to prevent

from being taken to the hospital.

udir
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Moreover, to the extent Respdents assert that the arguments or theories of counsel

are not evidence, and the jurysyaroperly instructed to consider each offense separaf
the evidence at trial th&etitioner committed the offensadwingly and intentionally was
minimal. If Petitioner was not the perpetratibrhe did not cause the injuries, there wa
little evidence presented at triaiat would suggest he was mut notice of the severity of
the injuries, and thus couldrfa the requisite intentionahd knowing mental state. Whilg
there is evidence that Petitiarveas concerned about gettingdRel care because he woul
be perceived as the perpetrator of chalduse, a reasonable juror could find he w
concerned about law enforcenh@making such an assumption because she had been i

care, regardless of whether he had inflicted her injuries.

While Petitioner's own experts in tleeproceedings do agree that Petitionef

failure to take Racheb the hospital either caed or contributed to her death, the expe
testimony does not show thattflener had the requisite mental state of “intentionally a
knowingly” to support a conviction of the class 2 felony child abuse charge, a fe

murder predicate, as opposed to a lesser cludritpe class 3 felony, recklessly, or class
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felony, negligentlySeeA.R.S. § 13-3623(B)(1)-(3.

At a minimum, in light of the evidencegsented at trial and in these proceedin(
the Court finds that there is a reasonable pritibathat the juy would not hae found that
Petitioner acted with a knowing mtentional mental state (Dount Four if the defense ha
put on evidence questioning the medical timedind suggesting that lweas not the actual
perpetrator of the assault. For the reasstased above, the Court finds a reasona
probability that, had amsel not performed dfleiently, Petitioner’s juy would not have
convicted him of any of the predicate dsies and thus concludes that Petitioner I
demonstrated prejudice with resp to the capital charge.

C. Ineffective Assistance of P Counsel: Deficient Performance

The Ninth Circuit has attady determined that Petitioner’'s claim of ineffecti
assistance of trial counsel (Clal) is a “substantial’ claimthus satisfying the prejudice

prong of MartineZs cause and prejudice inquingee Clabourne745 F.3d at 377.

Petitioner must show that PGRRunsel’'s performance was ffective under the standards

of Stricklandto determine if the procedural defaof Claim 1D (Guilt-Phase) can be

excused.Clabourne 745 F.3d at 377 (citations omitted§trickland in turn, requires
Petitioner to establish that post-convictiousel’'s performance was deficient and the
was a reasonable probability thabsent the deficient perfoamce, the result of the post
conviction proceedings wadilhave been differenClabourne 745 F.3d at 377 (citations
omitted).

To demonstrate PCR counsel's perforoemvas deficient, Petitioner must sho

19 Although Respondents nowipbto Dr. Ophoven’s opinion that “it would have

been evident tanyone with Rachel thahe was in need of immediate medical attentio
in support of their argument that Petitionenmat show prejudice ih respect to Count

Four,seeDoc. 289 at 13, the prosecution atltaegued that Petitioner acted “intentionally

and knowingly” in failingto obtain medical care based thie theory thahe had inflicted

and therefore knew the extent of Racheljaries. The prosecution did not independently

contend that Petitioner had the requisitentabstate based onlyn his observation of
Rachel's physical appearance on May 1d #me Court “may not invent arguments th

prosecution could have made if it had knowrthisory of the case would be disproved.

Hardy, 832 F.3d at 1141.
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that counsel’s failure to rasthe underlying IAC claim did adfall[ ] within the wide
range of reasonable professional assistanod’”
the circumstances, the challenged actiomghhibe considered sad trial strategy.”
Strickland 466 U.S. at 689 (citation and interrgalotation marks omitted). The Coul
concludes that Petitioner has rebutted theysnggion of reasonabless, and establisheq
that PCR counsel’s failure to investigate anelsent a trial counse\C claim on the same
grounds presented in thisgoeeding constitutes deficientrfimance under the standar
of Strickland

Although he lacked thexperience to satisfy Arizona’s requirements for tl
appointment of capital post-caistion counsel under A.R.S.18-4041 and Rule 6.8(c) of
the Arizona Rules of Criminal Procedutbe Arizona Supreme Court appointed Jam
Hazel to represent Petitioner in his st@€R proceedings. While Hazel's lack ¢
gualifications to represent Petitioner does mpet; se, establish ineffective assistance
counsel, the Court finds upon review of tleeord and the evidengaesented in these

proceedings that Hazperformed deficiently.

Arizona recognizes a statutory and dguecess right to funding for experts and

investigatorsApelt 176 Ariz. at 365—66, 861 P.2d&i0-51. Howeverfunding requests

must articulate grounds of reasonable necedditat 650. “[U]ndeveloped assertions tha
the requested assistance wouldbaeficial’ are not enoughld. at 651 (quotingaldwell

v. Mississippi 472 U.S. 320, 323 1.(1985). As this Court summarized above in t
analysis of trial counsel’'s performancedass acknowledged by PCR counsel in the
proceedings (EH RT 11/3/17 (a)nat 74), there was substangaidence in th record that
would have supported a request for appointnoéain expert patholast in pursuit of an
investigation into the medicalvidence bearing on the timirmg Rachel’s injuries. Hazel
should have known, after reviewing the file these proceedings, that the timing {
Rachel’s injuries was a central issue at Petitioner’s trial, and that trial counsel’s failt
challenge the state’s timeline would giveerito a question whether trial counsel h

adequately investigated the timing of the rgs. Hazel also should have been aware

-85 -

overcome the presumption that, under

~—+

)

es

—

of

1

se

Df
ire t
nd

of




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

the discrepancies in Dr. Howard’'s testimoay the two trials, as well as Becky’

inconsistent testimony. The radoalso should have raisggiestions about the adequad

of trial counsel's investigion of the bloodstain evider. The Court finds that PCR

counsel acted deficiently by failing to requéstestigatory assistance to develop the
claims, or, lacking funding for investigatorysmirces, failing to attempt to develop the
claims himself.

Respondents characterize Petitioner’s nelaof ineffective assistance of PCH
counsel as a claim based solelythe assertion that, if Hazel had written a better-wory

motion, the post-conviction cawvould have provided suffient funding to re-investigate

the case. (Doc. 289 at 7.) The Court disagretitioner has always maintained that PC

counsel performed deficiently by failing torauct any outside investigation that woul
enable the prosecution’s evidento be tested in a meagfal way. To the extent PCR
counsel may have reasonably linditeis investigation due to a lack of resources, Petitio
maintains that the motion for funding for an investigatas not simplypoorly-worded,
but legally and factually insufficient and in disregard of the Arizona Supreme Co
directions for requesting resources.

Respondents argue that thear establishes that Hazidl not perform deficiently,
noting that he: (1) reviewed the record, (2lgpwith trial and appellate counsel, (3) m
with Petitioner, (4) repeatedly requested fimgdfor an investigator, (5) requested
mitigation specialist, (6) interviewed Angeld@) filed a post-conviction petition, and (8
obtained an evidentiary hearing on amlaif ineffective asstance of counsé?.“One of
the purposes of Rule 32 proceegs in Arizona ‘is to furnis an evidentiaryorum for the

establishment of facts undertg a claim for relief when sudacts have not previously

20 Respondents’ argument is generous tRRGunsel. A revievof Hazel’s billing
records indicate Hazel spent lesartthalf an hour speaking withal counsel just after his
appointment, and this discussion relatedlitaining the file; Hadespoke with Petitioner
twice during his representation—once approxatathree months after his appointmen
and once just before he filed the Rule 3ttjpa. (EH Ex. 128.) Addionally, as discussed
below, competent counsel is not demonstrhateithe repeated filing of legally and factuall
insufficient motions fornvestigatory resources.

- 86 -

U

y

Se

ner

urt’s

D
—

a

<




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

been established of recordState v. Wattgnl64 Ariz. 323, 32 (1990) (quotindstate v.
Scrivner 132 Ariz. 52, 54, 643 P.2d 1022, 10&pp. 1982)). Notably absent from th¢

record is any indication, outside @kingle interview of Angela a dayter he prepared the

D

final Rule 32 petition, that PCR counsel attéeapto identify or investigate any potentia
claim that relied on the establishment of $agtitside the record.o0nsel spent 100 hour$
over three months doing little motigan reviewing the recoid this case. The petition he
filed after that review, alleging four claims ofeffective assistance of trial counsel, |s
almost completely devoid of any assertiopadjudice, and it iapparent from the petition
that counsel believed he was filigated to prove prejudiceSéeEH Ex. 135 at 13-14
(PCR Petition) (stating Petitioner wasgjopred to show he was prejudicedthat the result
was unfair, and arguing Petitioner was erditl® relief because defense counsel's
representation rendered the trial dqunoceedings fundamentally unfaisge alsd=H Ex.
136 at 4-5 (Reply tResponse to PCR Petitiofgisagreeing with the State’s position that
Petitioner must show he suffered actual prejudi€e)n attorney’s ignorance of a point
of law that is fundamental to his case coneblinvith his failure tgerform basic research
on that point is a quintessential ample of unreasonable performance
underStrickland” Hinton v. Alabama571 U.S. 263, 274 (2014).

Significantly, it is difficult to justify Hael's decision to forego any investigatio

=}

into the State’s strongest eeiace of guilt: the medical evidemtying Rachel’s injuries to
a narrow window of time during the afternoohMay 1 and Petitioner’s opportunity to

assault Rachel during the alleged third trith@van. The Court finds that Hazel had magre

1%

2 In making this argument, Hazel reliewh an incorrect interpretation of th
Supreme Court’s decision ltockhart v. Fretwe]l 506 U.S. 363 (1993) (holding thiat
addition to demonstratg that the outcome wallhave been differena defendant must
also demonstrate that trial counsel's ermersdered the trial unreliable or fundamentally
unfair in order to avoid grantinwindfalls to defendants). Tive extent Hazel may havg
reasonably relied on this interpméon, by the time Hazel filellis reply to the response ¢
the PCR, and well beforedtevidentiary hearing on Petitier's PCR petition, the Courf
had made clear that the decisiorFnetwell did not supplant the Court’s well-established
Strickland analysis regarding prejudic€ee Williams v. Taylob29 U.S. 362, 391-92
(2000).

A "4

A =4
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than reasonable grounds to@stigate whether there were constitutional deficiencies
trial counsel’s investigatioof the timing of Rachel’'s jaries, as well as counsel’s
investigation of the lolodstain evidence. Having grountdsinvestigate these issues, h
failed to do so.

Hazel agreed it would have been reabtm#o attempt to iterview Dr. Howard,
but believed “it all starts with the invEgator.” Hazel also conceded he did n(
“absolutely” need an investigat and, in fact, had condudt&ngela’s interview himself.
Despite this acknowledgement, Hazel did mttempt to interview Dr. Howard of
investigate Becky’s inconsistent statertsenHazel also failed to point out th
inconsistencies in Dr. Howasdtestimony and his pretrigtatements and testimony fron
Angela’s trial. The Court finds that it wouldhve been reasonable to attempt to intervi
Dr. Howard, or point out the inconsistent staents, and it would not have been necess
to have an investigator to do so.

Hazel's failure to investigate these issgasnot be excused for lack of funding
Hazel reviewed Petitioner’s file and stateddlesolutely” questioned whether trial couns
had fully investigated Petitions case. (EH RT 11/3/17 (fa.) at 59.) Despite this

acknowledgement, PCR counseajuested no funding for a forensic investigation. Nor di

PCR counsel attempt to contact Petitionedasulting expert at trial, Dr. Keen.

Further, to the extent anvestigator might have beearecessary to pursue thes
issues, Hazel failed to file a properly sopged request for one. Despite the directic
provided by the Arizona Supme Court to request the appointment of investigators
experts pursuant to A.R.S. § 13-4013(B) 8rB-4041(J), Hazel filed his requests for t}
appointment of an investigatpursuant to Rule 706(a) tfe Arizona Rules of Evidence
a rule that has no application to indigent detefunding in criminatases. The request fo
an investigator was denied because Hazeddaib provide any sp#ic reason to support
the need for the appointment of an investigator, a statutory requirement of A.R.S.
4013(B). Hazel's motion for reconsideratiovas denied for the same reason. Haz

believed that facial compliae with the statute would nbiave helped because, in hi
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opinion, his funding requests would have bdenied anyway. (ERT 11/3/17 (a.m.) 61,
65—-68, 73-74, 77-78, 80-81.) Hazel neverngted to formulate an application fo

—

funding that addressed the PCR court’'s eons. Hazel spent approximately 100 hours

~—~

working on Petitioner’s state court petition fawst-conviction relief. Nearly 100 percer

of counsel’s billed time was spt reviewing the file and dfting the petition. Hazel's own

attempts at investigation consisted of talking with Petitioner and, after the petition wa

written, interviewing Angela.

The Court finds that Hazel's claimahhis funding requests would have be¢

D
>

arbitrarily denied are speculatiand against the weight oktlevidence. Triacounsel and
Petitioner's standard of care expert umifdy agreed that properly grounded funding
requests were routinely granted in Pima GguHazel had before im extensive evidence
that if presented in an apgdition for funding would have oweyed to the PCR court that
there was a well-founded reasonable neeaivestigate the central issue in Petitioner's
case. Nonetheless, Hazel failed to inforra iICR court of any of the evidence whigh
would have supported the need for fundingj e never requested funding for experts,

In Hinton v. Alabamathe Supreme Court found wasel’s failure to request
additional funding for an expert was unreaable and constituted filgent performance
because it was based, not on a strategic decibut on counsel’s masten belief that he
would be unable to obtain additional fundingrdmned with his failuréo investigate the
state’s funding statute. 134 S. Ct. 1081, 108® attorney’s ignorance of a point of law
that is fundamental to his casembined with his féure to perform basic research on that
point is a quintessential example of unoreble performance.”) Similarly, Hazel's
decision to forego a properly grounded requesafoinvestigator or for experts to assist
him with the investigation of the medical &nmof injury evidence and the bloodstain
evidence was based on either ignorance efréguirements of the appropriate funding
statute or on counsel’s mistaken assumpoibthe Arizona courts’ unwillingness to fund
experts, and was not a reasonable strategic dec@ioHinton,134 S. Ct. at 1088.

In conclusion, the Court finds thadazel's performance and his failures to
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investigate fell below an objective standlaof reasonableness under prevailir
professional norms.

D. Ineffective Assistance of PCR Counsel: Prejudice

As explained above in Sian [V.A and IV.B, the Court finds Petitioner has alreac

g

ly

demonstrated trial counsel performed deifntly, and there was a reasonable probability

that but for trial counsel’'s deficient perforntanthe result of the trial proceedings wou
have been different. Accordinglthe Court finds that there a reasonable probability that

absent PCR counsel’s deficient performance, the result of the post-conviction proce

would have been differengee Clabourne745 F.3d at 377-7@vhen PCR counsel has

performed deficiently, detenming whether there was aawsonable probability of a

different outcome *“is necessarily connectedthe strength of #h argument that trial

d

pdin

D

counsel’s assistance was ineffective.”) Funthere, as discussed above, the Court finds

Petitioner’s trial counsel guilt-phase IAC clameritorious. Accordingly, the Court reject

5

Respondents’ argument that even if PCR counsel’s performance was deficient, Petition

cannot establish prejudice frddCR counsel’s failure to ra<Claim 1D because the clain
has no merit.
VI.  CONCLUSION
The Court finds that becaus®etitioner has met his burden undéartinez to

establish ineffective assistanoé post-conviction counsel @suse for the default of hig

substantial claim of ineffective assistance il wounsel for failure teonduct an adequate

pre-trial investigation, Petitioner has overcome the procedural default of Claim 1D
Court further finds that Petitioner has dmmstrated that trial counsel performe
constitutionally deficiently whehe failed to perform an adedagpretrial investigation,
leading to his failure to uncover key mediexidence that Rachel's injuries were n(
sustained on May 1, 1994, as well as hisifailto impeach the state’s other physical a
eyewitness testimony with experts who cosilgbport the chosen fdmse. Petitioner has
shown that had counsel performed constitutionally adequatedye tis a reasonablg

probability that his jury woul not have convicted him ahyof the crimes with which he
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was charged and previously convicted. AccordinglyitiBeer has demonstrated prejudice
due to counsel’s failures with respect to all counts in the indictment.

Therefore,

(1) Petitioner's Petition for &Vrit of HabeasCorpus isSGRANTED without
reaching the merits of the remainicigim, Claim 1D (Penalty Phase);

(2) the State of Arizona is directédl release Petitioner from custody unless| it

notifies this Court that (a) it has initiated nevaltproceedings within 45 days of the filing

174

date of this Order, and (b) actually commenestioner’s retrial within 180 days of the
filing date of this Order.

(3) the Clerk of Court is directed to enter judgment and close the case.
IT IS FURTHER ORDERED that the Clerk obGrt forward a copy of this Order to Jang
Johnson, Clerk of the Arizona Supreme GowL501 W. Washington, Suite 402, Phoeni
Arizona, 85007-3329.

IT IS SO ORDERED.

A4

t

X

Dated at Anchorage, Alaskajsi81st day of July, 2018.

/s/ Timothy M. Burgess
TIMOTHY M. BURGESS
UNITED STATES DISTRICT JUDGE
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