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6 INTHE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9 | David Scott Detrich, No. CV-03-00229-TUC-DCB
10 Petitioner, DEATH PENALTY CASE
11| wv. ORDER
12| Charles L. Ryan, et al.,
13 Regondents.
14 The Court of Appeals for the Ninth Ciituemanded this matter for this Court tp
15| determine whether Petitioner castablish cause and prejudiceexcuse the procedural
16| default of his claims alleging ineffege assistance of trial counsel, undéartinez v.
17| Ryan, 132 S. Ct.1309 (2012).See Detrich v. Ryan, 740 F.3d 12371259 (2013) (en
18 banc). Petitioner has filed a motion to stay ¢hpsoceedings and hotdem abeyance in
19| order to return to state court to fullxreust recently discoveteconstitutional claims.
20 (Doc. 425.) Respondents filed a responsegposition to the motion and Petitioner has
21| filed a reply. (Docs. 427, 430.) Respondealso filed a notice of errata to rectify a
22| statement made in error inet response. (Doc. 432.) Aftéully considering the briefs
23| and arguments, the Court declinestay these proceedings.
24| 1. BACKGROUND
25 David Scott Deich (“Petitioner”) was convicted bg jury of the kidnapping and
26 first-degree murder of Elizabeth Sout&ate v. Detrich, 188 Ariz. 57, 60, 932 P.2d
21 1328, 1331 (1997). The trial judge sered Petitioner to death for the murdiet.. The
28| Arizona Supreme Court affirmed Petitionecenvictions and sentences on appéal.
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Petitioner filed an amended habeas petitiothis court, alleging several trial-counse

7

ineffective assistance of counsel (“IACt)aims. The Court found many of the IAC

\

claims procedurally defaule and, under then-governintaw, rejected Petitioner’s

argument that the ineffectiveness of Bimte post-conviction relief (“PCR”) counss

excused the procedural default of the claims. (Doc. 93 at 13-14.) After an evideptiar

hearing, this Court rejected Petitioner’'s non-defaultedndan the merits. (Doc. 260.) A
three-judge panel of the Ninth Circuit resed, and vacated Petitioner’'s death senterjce.
See Detrich v. Ryan, 619 F.3d 1038 (9tiCir. 2010). The Supreme Court vacated that
decision and remanded imglit of its decision inCullen v. Pinholster, 563 U.S. 170

(2011).Ryan v. Detrich, 563 U.S. 984 (2011). On remand, the three-judge panel again

reversed this Court, ancicated the death sentenBetrich v. Ryan, 677 F.3d 958 (9th
Cir. 2012). Now, an en banc panel of thetNiCircuit has granted Petitioner’'s motion 1o
remand the appeal for this Court to decide Petitiondistinez motion. Detrich, 740
F.3d 1237. After filing his post-remand sigpental brief in this Court, Petitionef
moved to stay these proceeghnpending exhaustion ofaiins alleging previously
unknown violations oBrady v. Maryland, 373 U.S. 83 (1963).

Petitioner asserts that this court has thherent power tatilize the stay and

[®X

abeyance procedure to control its docket] aontends that the Ninth Circuit's broa

=

remand allows this Court to consider alaims relevant to Petitioner’'s trial ant
sentencing. Petitioner argues Wweuld suffer significant hardship if the motion to stay

were denied. Respondents oppose the motgserang that the Court lacks jurisdictio

=}

to consider any claims other than the dé&d IAC claims specifically remanded by the
Ninth Circuit, and that resolution of PetitioneBsady claims in state court will have ng
impact on the IAC claims assue in this limited remand.

I ANALYSIS

A court may stay proceedings as paftits inherent power “to control thg

disposition of the causes on its docket wetbnomy of time and effort for itself, fof
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counsel, and for litigantsl”andis v. North American. Co., 299 U.S. 248, 254 (1936)T0

properly evaluate whether to stay an acttbe, Court must the weigh competing interes
that will be affected by the grant or denidla stay, including: (1) the possible damag
which may result from the grangrof a stay; (2) ta hardship or inequity which a part

may suffer in being required g forward; and (3) the ordgrtourse of justice measures

in terms of simplifying or complicating abksues, proof, and questions of law whig

could be expected to result from a st@yAX, Inc. v. Hall, 300 F.2d 265, 268 (9th Cir
1962) (citingLandis, 299 U.S. at 254-55)). If the requeststay may cause “even a fa
possibility” of harm, Petitioner besathe burden of establishirig clear case of hardshif
or inequity in being required to go forwardse Landis, 299 U.S. at 255. The Cour
finds that the relevant famts do not weigh in favor agjranting Petitioner’'s motion for g
stay.

Although the Antiterrorism and EffecevDeath Penalty Act of 1996 (*AEDPA”),
28 U.S.C. 8§ 2254(b)(1)(A), does not deprive cooftthe authority to stay habeas corpt
petitions, it “does circumscribe their discretiomhines v. Weber, 544 U.S. 269, 276

(2005). The Supreme Court has recognized ttatstay and abeyance of federal habe

petitions is available only ifimited circumstances becausgaying a federal habea
petition frustrates AEDPA’s objectives of encouraging finality and streamlining fed
habeas proceedingBhines, 544 U.S. at 277. If, as in thtase, a stay of execution ha
been granted, this Court isskeed with the duty tdtake all steps nessary to ensure a
prompt resolution of the matter, consistent with its duty to give full and fair consider:
to all of the issues presented in the cabkere Blodgett, 502 U.S. 236240 (1992). This

Court has already issued a final judgment is tase, and, as Resplents correctly note,

_ ' Although Petitioner has indicated his inteo move to amend his petition t
include the newly discovereBrady claims, he has not done so. Thus, the Court is
confronted with a so-calletimixed petition"—containing somelaims that have beer
exhausted and some that have not—and doe_appg the test to determine whether
mixed petition should beafed pending exhaustion daims in state courBee Rhinesv.

Weber, 544 US. 269, 278 _(20052 (holding that“mixed petition” may be held in
abeyance pending exhaustion of unexhausfadns in state court if the petitione
demonstrates good cause for the failureexbaust the claims first in state court ar
shows that the claim isot plainly meritless).
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a stay would only delay this Court’s ruliog the remanded claims, but would provide 1
assurance of any enhanced reliability & Betitioner’s convictions or sentences.

Balanced against the Statdhterest in prompt rekdgion of the case, Petitionel

contends, is the significant hardship hewd face if the Court denies his motion.

Specifically, Petitioner argues that, should the siylenied, he will be forced to engag

in simultaneous state and federal proceedargk should the Court resolve the issues

remand while he is still litigating hi8rady claims in state court, he may lose hjs

opportunity to amend thBrady claims to his amended hasepetition. The Court finds
that these concerns are neithialid, nor do they demonste a clear case of hardship.
Petitioner contends that thelprsafe way to preserve thgrady issues for future
review, given the strict rules limiting fexde courts from granting relief on second ¢
successive petitions, is to stay thgzroceedings to ensure that tBeady issues are
resolved before the conclusion of the post-remdadinez proceeding$.(Doc. 425 at 5)
(citing 28 U.S.C. 88 2244([D), (b)(2)). Staying this mattehowever, will not facilitate
Petitioner’s ability to preserve hgrady claims because, having entered a final judgm
in this case, this Court is without jurisdiatido address any claim that falls outside t

scope of limited remand absent authation from the Court of Appeals.

This Court has already died Petitioner’s federal haag petition and entered final

judgment, and is without jurisdiction to reopthe judgment for purposes of amendme
See Gould v. Mutual Life Ins. Co. of New York, 790 F.2d 769, 77 (9th Cir. 1986)

(recognizing that the filing of a notice of appédalests the district court of jurisdiction tq

on

DI

Nt.

)

consider a motion for relief fro judgment in the absence of a remand from the app(i]Iate

court). Petitioner cites no authority that wabidupport his claim that the Court, havi

2 Petitioner contends that he is not movinguoend the petition, and the Court need 1
now decide whether aandment would be possible, whether the Petitioner would nee

g

ot
.

to seek permission to file second or successive petition. (Doc. 430 at 4.) Nonetheless,

the Court addresses the possibility aihendment because tlener has cited the
potential difficulty in bringing a second or caessive petition as a source of hardsk
justifying the requested stay.

ip
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entered final jJudgment on the petition, woblave jurisdiction to consider a new petitio
or a new claim without first receiving #uorization from the Court of AppealSonzales
v. Wong, 667 F.3d 965 (& Cir. 2011)cited by Petitioner, is inapposite. Bonzales, the
Ninth Circuit specifically remanded petitioneBsady claim with instruction to stay and
abey the federal habeas proceedings until @eszad an opportunitp present the new,
evidence to the state cosir Unlike the matter at hd, the Ninth Circuit inGonzales
specifically authorized the district court tonsider the claim on remand. Although th
Court of Appeals has remanded Petitionéfartinez motion for consideration by thig
Court, consideration of thBrady claims in these postsmeand proceedings would bg
outside the scope of limieremand in this case.
“The rule of mandate requires a lowendao act on the mandate of an appellg
court, without variance axamination, only executionUnited Satesv. Garcia-Beltran,
443 F.3d 1126, 1130 19 Cir. 2006) (quotindn re Sanford Fork & Tool Co., 160 U.S.
247, 255 (1895)). Thus, in the instant ragttthe Court could not address a potent
Brady claim if doing so would exceed thmundaries delineated by the mandate. T
Ninth Circuit remanded this case for th@ourt to rule, “in the first instance, o
[Petitioner's] Martinez motion. . . . and any trialeunsel IAC claims for which
[Petitioner’s] state-court procedural default is excus@tiich, 740 F.3d at 1259. The
Court agrees with Petitioner that this encasges claims related both Petitioner’s trial
and sentence. However, to the extent Petitiogeasserting that this language allow
consideration of any claim oththan previously raised aquocedurally defaulted claims
of IAC (see Doc. 430 at 3), the Court disagreegh such a broad interpretation. A
Respondents correctly asseim this limited remand the Court may consider on
Petitioner’s IAC claims that were foundogaedurally defauli by this CourtSee United
Sates v. Thrasher, 483 F.3d 977, 982 (9th Cir. 200{)A] district court is limited by
[the Ninth Circuit's] remand isituations where the scope of the remand is clear.”).
Petitioner's argument erroneously preswggsthe Court would have the authori

to consider PetitionerBrady claims in the first instance wé it addresses the issues th
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are before it on limited remand from the CourtAqipeals. If a petitioner were to file
new petition while a previousabeas petition was still pendibgfore this Court without

a decision having been renddy then the new petition coubte construed as a motion t

amend the pending petitio®ee Woods v. Carey, 525 F.3d 886, 888 (9th Cir. 2008).

However, thé\oods holding does not extend to the sition where, as in this case, the

district court has ruled on the initial petitiand proceedings haved in the Court of

Appeals, even if the district court has bekrected to consider a remanded claim frogm

the original petitionBeaty v. Schriro, 554 F.3d 780, 782-83 &. 1 (9th Cir. 2009).

Because an appeal has been taken fitws) Court’s final judgment, the Cour
lacks jurisdiction to considemny claims other than the pemturally defaulted ineffective-
assistance claims specifically remanded tbg Ninth Circuit. Because this Court i
without jurisdiction to amend the petition ¢o otherwise consider Petitioner's ne
claims, granting a stay until the Court issaasiling on the postemand motions will not
augment Petitioner’s ability to preserve Birady claims or to present them to this Couf
Or, stated another wadenial of the motion will nocause Petitioner any additiong
hardship he does not alreadgdan attempting to litigate his neBvady claims in federal
court.

Petitioner also alleges he will suffer significant hardship if the motion to stg
denied by being “forced tongage in simultaneous state and federal court proceedi
splitting counsel’s time between the litigati and diminishing counsel’s ability tq
competently represent him.” @@. 425 at 5.) This conclugoassertion, however, doe

not establish that Petitioner has been oF lve harmed by continued simultaneous stg

and federal litigation. Petitionergost-remand briefing is, dhis stage, complete. The

Court has reviewed the state court dockat] agrees with Respondents assertion t
Petitioner has already identified, intigated, and substantially briefed 8sady claim
for presentation to the state PCR court. The Court assumes counsel would not ung

representation of Petitioner in state courtd@unsel could not dso without harming

Petitioner’s interests; there samply no reason at this time believe that counsel cannat
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competently represent Petitier in both proceedings.

Finally, as Respondents conclude, Peatgiohas not explained how the State
interest in comity, efficiency, or the prexam of wrongful executions would be affecte
by a stay in this case. Whether or not a stagranted, Petitioner must exhaust his ne
Brady claims in state court and seek authation from the Court of Appeals befor
presenting the claims in thSourt. This procedure would nbe made more efficient of
more reliable, or better serve the interestsomfity, if the Court stayits consideration of
the Martinez issues pending exbstion of Petitioner'sBrady claims and authorization
from the Ninth Circuit to raise &se claims in federal court.

Accordingly,

IT IS ORDERED Petitioner’'s Motion tStay and Abey (Dact25) is DENIED.

Dated this 14th day of July, 2016.
United ct Judge
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