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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Charles Bradley Rienhatd No. CV-03-00290-TUC-DCB
Petitioner, DEATH PENALTY CASE
V. ORDER

Charles L. Ryan, et al.,

Regpondents.

Before the Court is Petitioner’'s motionrexonsider this Court’s order denying h
motion to amend his habeasrgos petition to include eighteen additional claims th
were unexhausted when Petitioner filed fiist amended habegzetition. (Doc. 238Y)
Respondents filed a responssd Petitioner filed a reply. (Docs. 251, 267.) For t
reasons set forth below, the Court deritesitioner’s motion for reconsideration.

. PROCEDURAL BACKGROUND

On February 22, 1996, #®ner was convicted of kidipging, attempted transfel
of a dangerous drug, and attdegbarson, for which he wasrgenced to a term of years
and first degree murder, for which he was sentenced to d&atb.v. Rienhardt, 190
Ariz. 579, 951 P.2d 4541997). The Arizona Supremeo(rt affirmed the convictions
and sentences, and denied review @ tial court’'s post-conviction rulingld;; Doc.
238 Ex. A))

Petitioner initiated habeas proceeding®teethis Court on May 30, 2003. (Dog.

L«Doc.” refers to numbered documents in this Court’s electronic case docket.
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1.) Petitioner filed his amended petition on rista 5, 2004, followed by a notice o

unexhausted claims on March 30, 2004. (©dg88, 42.) On September 28, 2005, thi

Court dismissed a number dPetitioner's habeas claimmsconcluding they were
procedurally barred and denied evidentiaryedepment as to eadataim. (Doc. 80.)

On January 10, 2005, while the habgasition was pendingPetitioner filed a
second petition for post-conviction relief (“PORH state court. (Doc. 251, Ex. A.) Of
October 18, 2005, Petitioner filed a motitm amend his federdhabeas petition to

include eighteen claims that he asserted \wereling before theate court in his second

PCR. (Docs. 88, 89.) On March 30, 2006, witiile motion to amend was pending in thj

Court, the state court deni¢ide second PCR, finding eaclaim precluded. (Doc. 251,
Ex. B.) On April 26, P06, this Court denied Petitionersotion to amend(Doc. 96.) .)
On November 29, 2006, thArizona Supreme Court dexd review of Petitioner’s
petition for review from the state court’'s demsdithe second PCRDoc. 251, Ex. F.) No
motion for reconsideration of this Cowtorder denying amendment was filed un
Petitioner filed the motion currently before the Court.

On November 4, 2009, after reviewing timerits of Petitioner’s remaining claimsg
the Court concluded Bgoner was not entitled to relief and denied the petition. (D
126, 129.) Petitioner filed a notice of appf&aim the judgment and from several order
including the order denying the motion to amend. (Doc. 134.)

On December 1, 2014, the Ninth CitcCourt of Appeals granted Petitioner’
motion for a limited remand. (Doc. 145.) Thidinth Circuit directed this Court to
reconsider a number of claims in lightMértinez v. Ryan, 132 S.Ct. 1309 (2012). (Doc
145.) The Ninth Circuit also décted this Court to considen light of intervening law,
whether expansion of the redoand leave to amend the petition are warranted as
Petitioner’s recently exhausted claimisl. @t 2.)

On December 23, 2014, ti@ourt ordered Petitioner to file a supplemental br
addressing the issues identified in the necharder, including “whether expansion of th

record and leave to and the petition are warranted asPetitioner’s recently exhauste
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claims.” (Doc. 147 at 1.) On October 14180 Petitioner filed his supplemental brief on

remand. (Doc. 218.) In his supplemental brief, Petitioner asserts that the Court treated t

claims raised for the first tienin the second amended petites procedurally defaulted
and argues that the claimsosild be considered pursuantMartinez. (Doc. 218 at 120.)
Subsequently, on December2015, Petitioner filed a motidio reconsider this Court’s
order of April 26, 2006 (Dac96), denying Petitioner's nion to amend the habea
petition. (Doc. 238.)
. DISCUSSION

Petitioner argues this Court should nmesider its order denying Petitioner’s

UJ

U7

motion to amend, pursuant to Rule 15(a) &id Federal Rules of Civil Procedure, in
order to “permit a full and fair resolution Bktitioner’s constitutional claims.” (Doc. 238
at 4.) Petitioner asserts several reasons thatGhould reconsider its order: (1) the
purpose of the exhaustion doctrine hasvnbeen satisfied, (2) the Court ignored

controlling Supreme Court awhty in denying the motioto amend, (3) Respondent

[72)

were unharmed by any delaynmoving to amend with theow-exhausted claims, (4) no

specific prejudice to Respondentas identified by eithéRespondents or the Court, (3

N

the claims can no longer bdismissed as futile becaudéartinez has changed the
landscape for procedurally defaulted claims in federal c(@rfetitioner di not unduly

delay in bringing his motion tamend, and, (7) the new ¢l arise from the same cor

D

facts as the timely filed claimdd( at 4-11.)

Respondents contend the tina should be denied bause (1) Petitioner's motion
is untimely, (2) Petitioner hasot demonstrated sufficientarnds for reconsideration of
the Court’s previous motion, and (3) the @astof bad faith, undue delay and prejudice,
and futility weight against amement. (Doc. 251 at 3-11.)

A. ApplicableLaw

1. Motion to Reconsider
The Court will ordinarily denya motion for reconsideration of an Order absent a

showing of manifest error or a showing of niawts or legal authoritthat could not have

-3-
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been brought to its attention earlier with reasonable diligence.” LRCiv 7.2(géBtso
School Dist. No. 1J, Multnomah County v. ACandS Inc., 5 F.3d 1255, 1263 (9th Cir

1993) (a motion for reconsideration is apmate where the district court “(1) i$

presented with newly disceved evidence, (2) committeclear error or the initial
decision was manifestly unjust, or (3) ifete is an interveninghange in controlling
law”). Motions for reconsideration shoulde granted only in rare circumstance
Defenders of Wildlife v. Browner, 909 F. Supp. 1342, 1351 (Briz. 1995), and should
not be used for the purpose of asking a tétw rethink what the court had alread)
thought through—rigthly or wrongly,” Defenders of Wildlife, 909 F. Supp. at 1351
(quoting Above the Belt, Inc. v. Mel Bohannan Roofing, Inc., 99 F.R.D. 99, 101 (E.D. Va.
1983)). Neither may a motion to reconsider “be used to raise arguments or p
evidence for the first time whetihey could reasonably halween raised earlier in the
litigation,” Kona Enterprises, Inc. v. Estate of Bishop, 229 F.3d 877, %0 (9th Cir. 2000),
nor repeat any argument previously madesuipport of or inopposition to a motion,
Motorola, Inc. v. J.B. Rodgers Mech. Contractors, Inc., 215 F.R.D. 581, 586 (D. Ariz.
2003). Mere disagreement with a previowsder is an insufficient basis fo
reconsideration.See Leong v. Hilton Hotels Corp., 689 F. Supp. 372, 1573 (D. Haw.
1988).
2. Motion to Amend

A petition for habeas corpusay be amended pursudotthe Federal Rules of
Civil Procedure. 28 U.S.C. § 224%e also Rule 12, Rules Governing 8§ 2254 Cases,
U.S.C. foll. 8 2254 (providing that the FedkeRules of Civil Procedure may be applig
to habeas petitions to the extent they areimminsistent with the habeas rules). A col
looks to Rule 15 of the Federal Rules of/iCProcedure to address a party’s motion
amend a pleading in a habeas corpus acBem.James v. Pliler, 269 F.3d 1124, 1126
(9th Cir. 2001).

Under Rule 15(a), leave tonend shall be freely given hen justice so requires.’

Fed. R. Civ. P. 15(a). Courts must reviewtimas to amend in light of the strong polic
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permitting amendmenGabrielson v. Montgomery Ward & Co., 785 F.2d 762, 765 (9th
Cir. 1986). Factors that may justify denyinghation to amend are undue delay, bad fa
or dilatory motive, futility of amendment, undue prejudice to the opposing party,
whether petitioner has g@viously amended-oman v. Davis, 371 U.S. 178, 182 (1962)
Boninv. Calderon, 59 F.3d 815, 845 (9th Cir. 1995).

Leave to amend may berded based upon futility alon&ee Bonin, 59 F.3d at
845. To assess futility, a court necessarilgleates whether relief may be available ¢
the merits of the proposed clai®ee Caswell v. Calderon, 363 F.3d 832, 837-39 (9th
Cir. 2004) (conducting a two-pafutility analysis reviewing both exhaustion of stai
court remedies and the merits of theogmsed claim). If the proposed claims a
untimely, unexhausted, or otherwise fail anater of law, amendment should be deni
as futile.

B. The Court’s Order Denying Petitier's Motion tcAmend (Doc. 96.)

On October 10, 2005, Petitier sought leave to amehts habeas petition to adc

anc
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eighteen previously unbausted claims. (Do&9.) Petitioner asserted that he was aware

of the unexhausted claims at the time hedfihis first amended pgon, but controlling
Supreme Court authority prevented him framsluding them inthe amended petition.
Petitioner asserted that &mwndents would not be gudiced by the requestec
amendment because they hadely notice of the claim because Petitioner filed a not
of unexhausted claims. Petitioner also assethat the new claims in the proposs
amendment related back to the amended peténd to the notice ainexhausted claims
both filed before the one yeatatute of limitations ran ihis case, and thus amendme
was appropriate.

In ruling on the motion, the Court notédtat Petitioner hadléd a second PCR in
state court, raising fifteen tiie proposed new claims—Clam, F-I, L, O, R-U, CC-EE
and MM? The PCR court found every claim pheted pursuant to Arizona Rules d

? Petitioner changed the labeling of ttlaims from the Amended Petition to th
Second Amended Petition. For pures®f this discussion, th&ourt uses the identifying
letters from the proposed Second Amended Petition.

-5-
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Criminal Procedure 32.2(a)(3Three other claims—ClaimB, FF and GG— were not
included in thesecond PCR.

The Court denied Petitioner's motiondamend. The Court first found it would b
futile to amend the petition to include all thfe proposed new clas. Specifically, the
Court found Claim P non-cognizable and concluded that amendment to include this

would be futile. The Court fouhthe remaining claims haeén found to be precluded b

the PCR court in either Petitioner’'s fiBCR—Claims FF and GG—or in his second

PCR—Claims D, F-I, L, OP, R-U, CC-EE andMM. Having been found precluded by
the state court, the Court foundesfe claims procedurally defaultédhe Court found

that Petitioner had not made any showingcatise and prejudica&r a fundamental

miscarriage of justice, and thus the gedurally defaulted claims were barred and

amendment would be futile.
Next, the Court addressed the issue dhydeand found that, by intentionally no

including the claims in hikabeas petition, angaiting nineteen mohs after filing his

amended petition, Petitioner unguelayed seekingmendment to add these claims. The

Court rejected Petitioner's argument that, under then-controlling Supreme (
authority, Rose v. Lundy, 455 U.S. 509 (1982), he could not have included

unexhausted claims in hsmended petition because ibwd have created a mixec
petition—including both exhssted and unexhausteclaims—which would have beer
subject to dismissal. The Court found thetd Petitioner included the claims in th
amended petition, the Court would have likely determined they were “techni
exhausted” buprocedurally defaultedyut would not have disissed the petition outright|
as a mixed petition. The Cduroncluded that Petitioner waroposing to amend with
claims which were in the same procedural pasas they would have been if included

the original petition—procedurally defaultedturthermore, the @urt noted that if

® At the time the Court denied Petitier's motion to amend, the fifteel
unexhausted claims O‘oresented to the PCRt ¢tm@mat not yet been presented to the Arizo
Supreme Court, and t [ _
gecause review was discretionary, they wdikely” procedurally defaulted. (Doc. 96 a
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thus remained unestext The Court concluded, however, that

1%

clail

<<

=F

Cour
the

I

e

cally

n

:—J
Q)]

[




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

Petitioner believed he had anaflable remedy in state coutie could haveasked this
Court to stay his petition while he returnedstate court to exhaust his claims.

Finally, the Court found “at least minimal prejudice” to Respondents would &
from the time required to brief futile claimend the resulting delay the proceedings.

C. Analysis

Absent a showing of good causetifeer’'s motion for reconsideration—filed
more than nine years aftdris Court denied Petitionertaotion to amend—is untimely.
See LRCiv 7.2(9)(2) (“Absent good cause shovany motion for reconsideration shall
filed no later than fourteen (14) days aftee thate of the filing othe Order that is the
subject of the motion.”). Petitioner asserts tthet local rules oprocedure dmot take
precedence over the Court Appeals’ order remanding thease for reconsideration o
whether amendment shdube allowed. Petitioner is coote only to tke extent the
arguments he raises are withie scope of the limited remand.

Because Petitioner has appealed the derfiais habeas petition to the Court g
Appeals and the matter is only before t@isurt on limited remand, this Court may nc
consider issues which are pending on aped,which are outside the scope of remai
See Griggs v. Provident Consumer Disc. Co., 459 U.S. 56, 58 (1982) (“It is generally
understood that a federal dist court and a federal count appeals should not attemg
to assert jurisdiction over @ase simultaneously. The filing af notice of appeal is ar

event of jurisdictional significance—it congejurisdiction on the court of appeals an
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divests the district court of its control @vthose aspects of the case involved in the

appeal.”); see also United Sates v. Caterino, 29 F.3d 1390, 1&} (9th Cir. 1994)
(overruled on other grounds by Witte v. United Sates, 515 U.S. 389 (1995)) (when th¢
court of appeals has limited the scope of remand, the district court is without jurisd
to revisit other issues).

The remand order directs this Court tmsider whether expansion of the reco
and leave to amend the petition are warranted &gtitioner’s recely exhausted claims

in light of intervening law. $ee Doc. 145.) Accordingly, is Court ordered Petitioner tc
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address this issue in supplemental briefinging the same language provided in t
remand order.See Doc. 147 at 1) (ordering supplemanbriefing on issues identified in
the remand order). If Petitioner believed thaimotion to reconsidethe Court’s order
denying amendment, based ahthe reasons set forth in Petitioner’s current motion, v
within the scope of limited remd, then Petitioner should haxeised these arguments i
his supplemental brief. He did not. If helieeed he couldhot bring the motion until the
Ninth Circuit’'s remand to this Court, he texd for a year after the remand to file th
instant motion. On October 14, 2015, Petitiofiled his supplemental brief, arguing tha
reconsideration was warranted pursuanM@rtinez and its progeny.See Doc. 218 at
118-120.) This is the only issue whichpsoperly before the Court on limited remant
and will be addressed by separate ordeerwkhe Court considers the supplemen

briefing. To the extent Petitioner argues time instant motion #t intervening law

/as

=)

e

[al

establishes cause for recores@tion of the Court’s order denying amendment, the motion

will be disregarded as duplicative.

Petitioner's additional arguments in the motion to reconsaternot properly
before the Court because they are algtshe scope of the limited remand ordsse
Caterino, 29 F.3d at 1394. The scope of remand in this case was limited to conside

of Petitioner’s claims in lighof intervening law. This wathe issue raised in Petitioner’

motion to remand, and this was the issuavbicth the limited remand order was granted.

The Court was not directed to reconsiderptsvious order denying amendment or
address such things as whether the Coammitted clear error or whether the initig
decision was manifestly unjust. Petitioner hased these claims in his opening brig
asserting that this Court’s decision degy Petitioner's motion to amend was clear
erroneous because the Coiaited to acknowledge contratiy Supreme Court authority

abused its discretion in findingat Petitioner’s claims werot truly unexhasted and in

finding that Respondents would be sufficierghgjudiced to justify denying amendment.

See Petitioner/Appellant’s Opening BrieRienhardt v. Ryan, No. 10-99000 Dkt.23 at

97-102. These arguments ara@eg before the appellateurt and fall outside the scop
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of the limited remand, and thus this Courtligested of authorityo rule on them.

Even if this Court were not divested jpfrisdiction to reconsider its order, hi
arguments are still untimeland will be deniedSee LRCiv 7.2(g)(2). Petitioner did not|
file his motion to reconsider the 2006 ardienying amendment until December 4, 201
when he did so “in an abundance of cautionSee(Doc. 267 at 2.). Even if the motior
were not technically untimelyRetitioner has failed to demstrate new facts or lega
authority, or a showing of manifest erravhich could not havdeen brought to the
Court’'s attention earliewith reasonable diligenceésee LRCiv 7.2(g)(1). Petitioner’'s
argument that the claims are now exhadistad warrant amendment could have be
raised after the Arizona Supreme Court ddnieview of the second PCR in Novemb
2006. Petitioner's arguments that this Couree or abused its discretion in ignorin
controlling Supreme Court authority, inorsidering whether RBpondents suffered

prejudice, and finding Petitioner unduly dggad in bringing his mion to amend, and

whether the amendments reld to timely filed claims, could have been brought

immediately after this Court denied the nootito amend. Petitionéras not demonstrated
reasonable diligence in bringirthese matters to the cowrtattention sooner, or gooq
cause for waiting over nine years after the owdas denied or for a year after the rema
order to move to reconsider the order loage these arguments. kémver, these are no
an adequate basis on whicligefrom the underlying order sluld be granted; they werg
urged in the motion below, assert disagreements with the previous order, and a
Court to rethink what the Cauhas already thught through.See Motorola, Inc., 215
FRD at 586{.eong, 689 F.Supp. at 157B8efenders of Wildlife, 909 F. Supp. at 1351.
[Il.  CONCLUSION

In conclusion, the Court finds thatjtlv the exception of Petitioner’'s argumen
based on intervening law ingoort of his motion to amenthe motion to reconsider ig
outside the scope of limited remand in tlgase. Alternativelyto the extent the
arguments in the motion toaensider are properly before the Court on limited rema

the Court denies the motion amtimely and for lack ofdemonstration of sufficient
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grounds for reconsideration for the reasostated above. The Court will consider

Petitioner'sMartinez argument in support of amendnbevhen it issues a decision on th
supplemental briefing.

Accordingly,

IT IS HEREBY ORDERED Petitioner's Motion for Remnsideration (Doc. 238) is
DENIED.

Dated this 23rd day of March, 2016.

United ct Judge
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