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WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Robert Michael Hollenback, No. CV 10-33-TUC-FRZ
Petitioner, ORDER
VS.

Charles Ryan, et al.,

Regponderts.

On June 3, 2010, Petitioner, Robert Michidellenback, an inmateonfined in the
Arizona State Prison Complex-Floenin Florence, Arizona, filed pro sePetition for
Writ of Habeas Corpus by a Person in Statet@uly, pursuant to Title 28, U.S.C. § 2254,
with exhibits A through E teached. (“Petition”). (Doc. 1.Respondents have filed an
answer to the Petition (“Answer”) withxkibits A through Hattached. (Doc. 8.)
Petitioner filed a reply (“Reply”on April 19, 2011. (Doc. 9 For the reasons discussed
below, the Court (1) dismisses grounds aand two of the Pettin as procedurally
defaulted, alternatively, denies relief forognds one and two on the merits; (2) denies
relief for ground three on the merits; and g&nts relief on ground four of the Petition.

l. BACKGROUND

A. Trial Court Proceedings

On March 28, 2003, Petitioner wandicted by the grandrors of Pima County in
Arizona Superior Court, on charges of oneoeach of molestation of a child, sexual

conduct with a minor under fifteen yeacs age, and luring a minor for sexual
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exploitation. (Doc. 8Ex. A, Indictment.). The State sepiig filed an allegation that all
three counts as charged were offensesmluing dangerous crimes against childre
pursuant to A.R.S. 8§ 13-604.01d.( Allegations.) The State aldded allegations of a
predicate offense and prior conviction dfempted sexual conduct with a minor und
fourteen. [d.)

A jury convicted Petitioner oall three counts, and, dviarch 29, 2004, the trial
court sentenced Petitioner to the presungpterms of imprisonment on all counts: 2
years for count one; life imprisonment foruc two; and 10 years for count threlel. (
Minute Entry 3/29/04.) The trial court orddr¢hat all counts beerved consecutively.
(1d.)

B. Appeal

Petitioner filed a direct appeaf his conviction and sesrice raising five grounds

for relief: (1) A.R.S. 8 13-355& inapplicable t@wonduct that does not involve producing

pornographic material; (2) the trial courted in enhancing Petiiner’'s sentence using
the State’s late-requestedtarrogatory that asked theryuto determine whether the
victims were under 12 years old; (3) fundamental error occurred when the trial

sentenced Petitioner in count two under A.RR33-604.01 and n#.R.S. § 13-702.02;
(4) fundamental errorazurred when the trial court sente Petitioner to life when thal
was not required under A.R.S. § 13-604B)1@nd (5) fundamental error occurred whe
14 jurors deliberated. (Doc. 8x. B.) The appellate couaffirmed the convictions and

sentences in an opinion fileon December 29, 2005. (Ddg Ex. A). Petitioner’s petition
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for review to the Arizona Supreme Courtsadenied without comment on September 26,
2006. (d., Ex. B).

C. Petition for Post-Conviction Relief

Petitioner’s notice of post-conviction rdlieas filed on November 2, 2006. (Dog.
8, Ex. D.) Petitioner, througloansel, filed a Petition for Post-Conviction Relief (“PCRY)
on June 21, 20071d.) Petitioner argued that trial couhses ineffective for (1) failing

to properly object to hearsay testimony) {&iling to object to other act evidence; (3

N

failing to request a lesser included jury mstion of attempted molestation of a child;

and (4) failing to call an expewitness on the effect omproperly conducted forensid
interviews with children.I¢.)

The trial court denied relief without aevidentiary hearing and dismissed the
notice on December 20, 2007.d® 1, Ex. C.) In his pettin for review of the trial

court's decision to the court of appeaBetitioner argued that trial counsel was

ineffective for (1) failing to ofect to the State’s improper use of hearsay as substantive

evidence; and (2) faig to request a lesser includ@gdy instruction of attempted
molestation of a child. (Doc. 8, Ex. E.)

On September 5, 2008, mmemorandum decision, teizona Court of Appeals
granted review, and deniedied. (Doc. 1, Ex. D.) Petitioner’s petition for review to the
Arizona Supreme Court was deniedheut comment on June 1, 20081.( Ex. E.)

D. Federal Habeas Petition

Petitioner's habeas corpyetition, placed in the mon mailing system on May
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19, 2010 [d. at 11), raises four grounds in suppairthis request for habeas relief. |
Ground One, Petitioner contenttsat his Fifth and Fowsenth Amendment due proceg
rights were violated because he was conviofeturing a minor for sexual exploitation,”
but the conduct in which he engaged—*‘theere solicitation for oral sex”—is nof
conduct that violates Arizona Revised 8tas § 13-3554(A). I'&round Two, Petitioner
asserts that his due process rights were w@dlaecause he was semted with an “under
12" enhancement “without proper notice safch enhancement.” IGrounds Three and
Four, Petitioner claims he received ineffectassistance of counsglAC”), in violation
of the Sixth and Fourteenth Amendments.
I[I.  DiISCUSSION

A. Standard of Review

Because Petitioner filed his petition after April 24, 1996, this case is governs
the Antiterrorism and Effectev Death Penalty Act of 996, 28 U.S.C.8 2254(d)
(“AEDPA").

B. Statute of Limitations

Under the AEDPA, a stateiponer must generally file petition for writ of habeas
corpus within one year frorfthe date on which the judgent became final by thg
conclusion of direct review or the exgin of time for seekingsuch review [.]” 28
U.S.C. 8§ 2244(d)(1)(A). Theunning of this one-year stde of limitations on habeas
petitions for state convictions is tolled dhg any period when'a properly filed

application for state post-coiction or other collateral rgew with respect to the

S
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pertinent judgment or claim gending” in any state cout$ee28 U.S.C. § 2244(d)(2).
Thus, the statute of limitations is tolled ohg the pendency of a state court action f
post-conviction relief. 28 &.C. § 2244(d)(2).

C. Exhaustion of State Remedies

A writ of habeas corpus may not beugired unless it appears that a petitioner |

exhausted all available state cowgmedies. 28 U.S.C. § 2254(b)(%ge also Coleman v

1as

Thompson501 U.S. 722, 731 (1991)o exhaust state remedies, a petitioner must “fairly

present” the operative facts and the federal lggadry of his claims to the state's highe
court in a procedurally appropriate mann@tSullivan v. Boerckel526 U.S. 838, 848
(1999);Anderson v. Harles159 U.S. 4, 6 (1982Picard v. Connor404 U.S. 270, 277—-
78 (1971). If a habeas claim includes new dattllegations not presented to the st
court, it may be considered unexhausted ef tlew facts “fundamentally alter” the lega
claim presented and considered in state calasquez v. Hillery474 U.S. 254, 260
(1986).

In Arizona, there are two primary procedlly appropriate avenues for petitione

to exhaust federal constitutional claims: dirappeal and PCR preedings. Rule 32 of

St

\te
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the Arizona Rules of Criminal Procedurevgrns PCR proceedings and provides that a

petitioner is precluded from relief on any claim thatld have been issed on appeal or
in a prior PCR petition. Ariz.R.Crim.P. 32.2(a)(3). The preclusive effect of Rule 32.
may be avoided only if a claim falls withertain exceptions (subsections (d) throu

(h) of Rule 32.1) and the petitioner can iiystvhy the claim was omitted from a prio

2(a)
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petition or not presented in a timely mann8eeAriz.R.Crim.P. 321(d)-(h), 32.2(b),
32.4(a).
A habeas petitioner's clainmay be precluded from federal review in two ways.

First, a claim may be procedurally defauliadederal court if it was actually raised ir

—

state court but found by that court to defaulted on state procedural grourdsleman
501 U.S. at 729-30. Second, a claim maptoeedurally defaulted if the petitioner failed
to present it in state court and “the dota which the petitionewould be required to
present his claims in order to meet the edtian requirement would now find the claims
procedurally barred.Coleman 501 U.S. at 735 n. Bee also Ortiz v. Stewart49 F.3d
923, 931 (Y Cir. 1998) (stating that the districourt must consider whether the claim
could be pursued by any pesdly available state remedyj.no remedies are currently

available pursuant to Ruld2, the claim is “technically” exhausted but procedura

<

defaulted.Coleman 501 U.S. at 78 735 n. 1;see also Gray v. Netherlan818 U.S.
152, 161-62 (1996).

Because the doctrine of procedural défési based on comity, not jurisdiction
federal courts retain the powt consider the merits gdrocedurally defaulted claims

Reed v. Ros#168 U.S. 1, 9 (1984). However, the @owill not review the merits of a

14

procedurally defaulted claimnless a petitioner demonsgatlegitimate cause for the
failure to properly exhausthe claim in state courtnd prejudice from the alleged
constitutional violation, or shows that a fundanta¢ miscarriage of justice would result if

the claim were not heard on the merits in federal cQateman 501 U.S. at 750.
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Cause is defined as a "legitimate excugettie default,” and gjudice is defined
as "actual harm resulting from the alleged constitutional violatiindmas v. Lewj945
F.2d 1119, 1123 {dCir. 1991);see Murray v. Carrier477 U.S. 478, 488 (1986) (2
showing of cause requires a petitioner to shioat "some objective factor external to th
defense impeded counsel's efforts to comply whe State's procedural rule"). Prejudig
need not be addressed if difie@ner fails to show caus&@homas 945 F.2d at 1123 n.10
To bring himself within the narrow classf cases that implicate a fundament
miscarriage of justice, a petitioner "must coforvard with sufficiem proof of his actual
innocence" Sistrunk v. Armenakis292 F.3d 669, 672-73 tE9Cir. 2002) (internal
guotation marks and citatiomsnitted), which can be showwrhen "a petitioner ‘presents
evidence of innocare so strong that a court canmatve confidence in the outcome (
the trial unless the court is also satisfidtht the trial was free of nonharmles
constitutional error.'ld. at 673 (quotingchlup v. Delp513 U.S. 298, 316 (1995)).

D. Standard of Review: Merits

Petitioner's habeas claims are goverrisd the applicable provisions of the

Antiterrorism and Effectiv®eath Penalty Act (AEDPASee Lindh v. Murphyp21 U.S.
320, 336 (1997). The AEDPA established abstantially higher threshold for habes
relief” with the “acknowledged purpose of ‘reding] delays in the execution of stats
and federal criminal sentences.Schriro v. Landrigan 550 U.S. 465, 475 (2007
(quoting Woodford v. Garceau538 U.S. 202, 206 (B3)). The AEDPA's “highly

deferential standard for evaluating stabest rulings' ... demands that state-col

tod
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decisions be given the benefit of the doutwbodford v. Visciotti537 U.S. 19, 24
(2002) per curiam) (quotingLindh, 521 U.S. at 333 n. 7).

Under the AEDPA, a petitioner is nentitled to habeas relief on any clair
“adjudicated on the merits” by theas# court unless that adjudication:

(1) resulted in a decision that was contréy or involvedan unreasonable
application of, clearly established dezal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that was bdga an unreasonable determination
of the facts in light of the evehce presented in the State court
proceeding.

28 U.S.C. § 2254(d). The releuastate court decision isgHast reasoned state decisid
regarding a claimBarker v. Fleming423 F.3d 1085, 1091 'faCir. 2005) (citingYIst v.
Nunnemaker501 U.S. 797, 803—-04 (1991msyxiengmay v. Morgad03 F.3d 657, 664
(9™ Cir. 2005).

“The threshold question under AEDPA [i8hether [the petition§ seeks to apply

a rule of law that was clearly establishetdthe time his state-court conviction becan
final.” Williams v. Tayloy 529 U.S. 362, 390 (2000). &trefore, to assess a claim und
subsection (d)(1), the Court must first idepntihe “clearly establised Federal law,” if
any, that governs the sufficiency of the olaion habeas review. “Clearly establishe
federal law consists of the holdings of tepreme Court at the time the petitioner's st;
court conviction became finaWilliams 529 U.S. at 365see Carey v. Musladirb49

U.S. 70, 74 (2006)Clark v. Murphy 331 F.3d 1062, 1069 {<Cir. 2003),overruled on

other grounds by Lockyer v. Andrade38 U.S. 63 (2003). Habeas relief cannot

>
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granted if the Supreme Court has not “brokefficient legal ground” on a constitutiong
principle advanced by a petitianesven if lower federal courts have decided the iss
Williams 529 U.S. at 381see Musladin549 U.S. at 76-77Casey v. Moore386 F.3d
896, 907 (¥ Cir. 2004). Nevertheless, while only (8Beme Court authority is binding
circuit court precedent may b§ersuasive” in determing what law is clearly
established and whether a stateirt applied that law unreasonab@lark, 331 F.3d at
1069.

The Supreme Court has provided guicka in applying each prong of §
2254(d)(1). The Court has explained that a state court decision is “contrary to

Supreme Court's clearly established prectxleh the decisionapplies a rule that

|

" th

contradicts the governing law set forth ilm$le precedents, thereby reaching a conclusion

opposite to that reached bye Supreme Court on a matter of law, or if it confronts a

of facts that is materially indistinguidbla from a decision of the Supreme Court but

reaches a different resulilliams, 529 U.S. at 405-0&ee Early v. Packef37 U.S. 3,

8 (2002) (per curiam). In characterizing tti@ims subject to analysis under the “contralry

to” prong, the Courhas observed that “am-of-the-mill state-cowrdecision applying the
correct legal rule to the facts of the prisbmease would not fit comfortably within §
2254(d)(1)'s ‘contrary to’ clauseWilliams, 529 U.S. at 406see Lambert v. Blodgett
393 F.3d 943, 974 {oCir. 2004).

Under the “unreasonable applicatiopiong of 8 2254(d)(1 a federal habeas

court may grant relief where a state court “iafees the correct govemg legal rule from

set
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[the Supreme] Court's cases lwireasonably applies it togHacts of the particular ...
case” or “unreasonably extends a legal pplecifrom [Supreme Court] precedent to
new context where it should not apply or uncgebly refuses to extend that principle 1
a new context where it should apphilliams, 529 U.S. at 407. For a federal court {
find a state court's applicati of Supreme Court precedénhreasonable,” the petitionel
must show that the state court decisionswept merely incorrect or erroneous, b
“objectively unreasonableld. at 409;Landrigan,550 U.S. at 473Yisciotti, 537 U.S. at
25.

Under the standard set forth in 8 2254(}){#abeas relief is available only if th¢
state court decision was bdsgpon an unreasonable deteation of the factaMliller—El
v. Dretke,545 U.S. 231, 240 (2005M{ller—EIl 11 ). A state court decision “based on
factual determination will not be overhed on factual growds unless objectively
unreasonable in light of ¢hevidence presented in thiate-court proceedingMiller—El,
537 U.S. 322, 340 (2003)Miller—El | ); see Taylor v. Maddox366 F.3d 992, 999 {9
Cir. 2004). In considering a challengender 8 2254(d)(2), state court factu
determinations are presumed to be corieud, a petitioner bearsettburden of rebutting
this presumption by clear and convimgievidence.” 28 &.C. 8§ 2254(e)(1).andrigan,
550 U.S. at 473—74Mjiller—El 1l, 545 U.S. at 240.

[1l.  ANALYSIS

A. Timeliness

Petitioner had until one year after his coneictand sentence became final to file

-10 -
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his federal petition. Relying ahe Ninth Circuit’'s adherence to the “prison mailbox rul

Respondents concede (Doc. &atand the Court finds thgtursuant to the AEDPA, the

Petition, placed in the prison iiag system on May 19, 2010, @@. 1 at 11) and filed in

this Court on Jun8, 2010, is timelySee Huizar v. Carey®73 F.3d 120, 1222 (9 Cir.

2001)(citingHouston v. Lack487 U.S. 266 (1988)(a prisarefederal habeas petition is$

deemed filed when he hands iteo\to prison authorities for mailing to the district court)).

B. Ground One
Petitioner asserts in Grourfdne of the Petition that $iFifth and Fourteenth

Amendment due process rights were violabstause he was cdoted of “luring a

minor for sexual exploitation,” but the mduct in which he engaged—*‘the merne

solicitation for oral sex™—is not conduct thaiplates Arizona Rased Statutes § 13-

3554(A). (Doc. 1 at 6). Respondents argue Betitioner failed to fialy present Ground

One as a constitutional claim to the state caumtdirect appeal, and thus this claim is n

exhausted. (Doc. 8 at 8-9). $p®ndents further contend tiatound One is procedurally

defaulted because any attempt to return t@ statirt to present that claim would be futile

because it would be predurally barred pursuarto Arizona law. [d. at 10-11.)

1%

pt

Respondents also contend that Petitionegsi@ent is not cognizable on habeas corgus

review. (d. at 15.)

1. Procedural Default

Petitioner contends that he sveonvicted in Count 3 of ¢hindictment pursuant to

a statute, A.R.S. 8§ 13-3554, which didt rapply to Petitioner’'s alleged conduct, i

-11 -
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violation of his Fifth and Fourteenth Ame&ment due process rights. (Doc. 1 at 6.)
Petitioner argues that the appellate courtgerpretation of A.R.S. 8§ 13-3554 is$

untenable; Petitioner asserts thatorder to convict under R.S. 8 13-3554, the State |

UJ

required to present evidence that Petitiofiatended to or didphotograph, film, or
otherwise create any visual item depictitige minor engagingn sexual conduct”
contrary to the appellate court’s interpretatiolal.)

Respondents assert that Petitioner's féd#aams are procedurally defaulted and
barred from habeas corpus review. Petitioner atguehe first claim of his direct appeal

that the trial court erroneously denied motion for judgment of acquittal. Petitiong

=

argued the court erred for two reasons. First, because the offense of luring a minor f

sexual exploitation requires some sort ofeimt to photograph or otherwise record |a
minor's image. Second, as afternative ground for relig Petitioner argued that the
motion was denied because #evas insufficient edence to establisguilt in Count 3,
in violation of his right to due processich a fair trial: “Alternatively, insufficient

evidence existed to support [Count 3] becahse S]tate failed t@rove that Hollenback

intended to photograph, or otherwise visualgpict sexual conduct. Thus, the State
evidence was wholly insufficiento establish guilt in Coun3, which also violated
Petitioner’s right to due process and a failttihS. Const., Amend$, 6, and 14; Ariz.
Const., art. 2, 884 and 24.” (Doc. 8, Ex. B8a®). The appellateotrt found that one of
Petitioner's victims, Z., who was eight #he time of the offenses, testified that

Hollenback had asked him repedyedin multiple occasins to participate in oral sex, ang

-12 -
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thus, substantial evidence pgorted this charge. (Dog.Ex. A at § 8.) The Court
reviewed the sufficiency of éhevidence argument under @bpuse of discretion standarg
citing State v. Carlos199 Ariz. 273 (App. 2001)(courtvews a trial court’s denial of a
Rule 20 motion for an abuse discretion and will reverse @nviction only if there is a
complete absence of substantialidemce to support the charges)d.l Although
Petitioner mentioned, in passirfigue process” and a “fairiad,” the abuse of discretion
standard was in fact the appropriate stamdaf review set forth by Petitioner fol
reviewing his alternative clad. (Doc. 8., Ex. B at 5.)

Petitioner's passing referente “his federal rights,” was not sufficient to fairly
present a federal claim to the State tmuGeneral appeals tbroad onstitutional
principles, such as due presg equal protection, and the right to a fair trial, &
insufficient to establish a fair presentation of a federal constitutional claions v.
Crawford, 232 F.3d 666, 669 {9Cir.2000),amended on other groundg47 F.3d 904
(9th Cir. 2001);Shumway v. Payn®23 F.3d 982, 987 t(9Cir. 2000) (insufficient for
prisoner to have made “a general appea tmonstitutional guarae,” such as a nakec
reference to “due process,” or to a “consittmal error” or a “fai trial”). Likewise, a
mere reference to the “Cditation of the United Statestioes not preserve a federz
claim.Gray,518 U.S. at 162—63 (1996).

Petitioner failed to fairly present Ground ©as a federal claim in state court.
Petitioner were to return to state court novitigate this claim itwould be found waived

and untimely under Rules 32.2(a)(3) and 32.4¢f the Arizona Rules of Crimina

-13 -
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Procedure because it does fialf within an exception tgreclusion. Ariz.R.Crim.P.
32.2(b); 32.1(d)-(h). This claim is technicalgxhausted but procedhlly defaulted.
Petitioner presents no cause tbe default nor has he demstrated that a fundamenta
miscarriage of justice would occur if federavimv of this claim is barred. Accordingly
this claim is properly dismissed.

Nonetheless, regardless of exhausttbe, Court considers ¢hclaim and finds, it
should be deniebn the merits.See 28 U.S.C. § 2254(b)(2) (allowing denial o
unexhausted claims on the merigge also Rhines v. Web8d4 U.S. 269, 277 (2005).

2. Merits

Petitioner's due process gument is without merit. Petitioner challenges tl
appellate court’'s determination that theresvgfficient evidence psented at trial to
support his conviction. Pursuant dackson v. Virginiain determining a due proces
claim based on the sufficiency of the evidence, “the critical inquiry ... is whether,
viewing the evidence in thegiit most favorable to the prosecution, any rational trier

fact could have found the essential elemearitthe crime beyond a reasonable doub

1

—h

[92)

aftel

of

t."

443 U.S 307, 318 (1979). “When wadertake collateral review of a state court decision

rejecting a claim of insufficiency of the ieence pursuant to 28 U.S.C. 8§ 2254(d)(]

however, our inquiry is even mmlimited; that is, we ask gnwhether the state court's

decision was contrary to or refted an unreasonabbpplication oflacksonto the facts
of a particular caseEmery v. Clark643 F.3d 1210, 1213-14"(@ir. 2011) (citingJuan

H. v. Allen 408 F.3d 1262, 1274—75"(@ir. 2005)).

-14 -
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Initially, to the extent Petitioner raisestate-law claim, the Arizona Constitutiol

affords Petitioner no relief in thiederal habeas corpus proceedipgwis v. Jeffers497

U.S. 764, 780 (1990f‘[F]ederal habeas corpus relidbes not lie for errors of state

law[.]") (citations omitted)Hicks on Behalf of Feiock v. Feiqek85 U.S. 624, 630 & n.3

(1988) (recognizing that the federal habeas tcsufnot at liberty to depart from state

appellate court’s resolution of...issues odtstlaw...” where the state supreme col
denied review of the underlying state casbaat). “[A] statecourt's interpretation of statg

law ... binds a federal court sitting in habeaspus” unless the state court's decisi

presents a violation of th€onstitution or the laws ordaties of the United States.

Bradshaw v. Richeyp46 U.S. 74, 75 (20053ge Swarthout v. Cooke— U.S. ——, 131
S.Ct. 859 (2011) (extent of liberty interestgarole is a question of state law, which
reviewable by a federal court only forviolation of the Due Process Clause). “Ot
deference to the [state court] is saisged only upon a finding that the court
interpretation is untenable or amounts tcubterfuge to avoid federal review of
constitutional violation.'Oxborrow v. Eikenberry877 F.2d 1395, 1399 {(<Cir. 1989).
The court of appeals held that A.R§&13-3554, the statute proscribing luring
minor for sexual exploitation, does not requirent to photograph or otherwise record
minor's image, notwithstanding Petitionergament that Ariz. RevStat. Ann. 8§ 13-
3553, the statute proscribing sexual exploitatb a minor, definethat offense in terms
of producing and distributinghild pornography. The appe#acourt's consideration of]

the issue was thorough, its reasoning wasid@nd logical, and the court relied on wel

-15 -
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established tenets of statutargnstruction under Arizona lav8ee State v. Sepal206

Ariz. 321, 1 16 (2003) (“[A] state's language is the most addie index of its meaning”);
State v. Brown204 Ariz. 405, (App.2003) (Howard,, &oncurring) (“Had the legislaturg
desired the facilitation portioaf § 13—-1805(l) to include mens reaof intentionally, it

most likely would have utilized presg@ language defined by statute3fate v. Hauser
209 Ariz. 539, 542 (2005)( tHeeading of a statute is notrpaf the law and may only aid
in clarifying ambiguity if such existsgee alscA.R.S. § 1-212 (headings not part of th
law, but merely for reference purposes)nc®i there is no evidence of state col
unreasonableness or subterfuge, this Comill not re-examine the state court'

interpretation of section 13-3554 agplied to Petitioner's conduct.

Insufficient evidence claimare reviewed by looking atéhelements of the offense

under state lawEmery 643 F.3d at 1214 (citindackson443 U.S. at 324 n. 16ge also
Bradshaw v. Richeyp46 U.S. 74, 76 (2005) (in deteining whether sufficient evidence
supports a state law statutory enhancenfedgral courts are bod by “a state court's
interpretation of state law”).). At the time of Petitioner’s trial, the offense of lurin
minor for sexual exploitatiomvas committed “by offering osoliciting sexual conduct
with another person knowing or having reasmfnow that the othigoperson is a minor.”
A.R.S. 8§ 13-3554. The appellateurt held that “One ofollenback's victims, Z., who
was eight at the time of the offenses, tesdifthat Hollenback hadsked him repeatedly
on multiple occasions to participate in orat.s€hus, substantial evidence supported t

charge, and the trial court dimbt err in denying the Rule 20 motion.” (Doc. 1, Ex. A at
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8.) Although Petitioner disagrees with the staburt’s conclusion, this is not a case

where the state court failed “to take into acdaumd reconcile key parts of the record.. |
Taylor v. Maddox366 F.3d at 1008. The recordciear that the state court considered

and weighed the relevant evidence in apuyihe applicable state law in rendering its

decision. Aside from the argument rejected kg state courts and not cognizable in this

© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

habeas review, that the Statéscharged the offense undeRAS. § 13-3554 and the state
court’'s misinterpreted that statute, Petier makes no argument that the prosecutjon

failed to prove the elements of the offenduring a minor for sexual exploitation undeg

-~

state law, as construed by the state courtssii@h a record, the state-court decision was

| &N

not based on an unreasonableedaination of the facts in Iig of the evidence presente
in the state proceeding.
C. Ground Two
In Ground Two, Petitioner cdends that his due press rights were violated

because he was sentenced vath “under 12” enhancemefwithout proper notice of

such enhancement.” (Doc. 1 @) Respondents argue that Petitioner failed to fairly
present Ground Two as a constitutional clairthestate courts onréict appeal, and thus

this claim is not exhausted. (Doc. 8 al®-: Respondents furtheontend that Ground

Two is procedurally defaulted ta@use any attempt to return to state court to present|that

claim would be futile becausewould be procedurally bardepursuant to Arizona law,.
(Id. at 10-11.) Alternatively, Respondents argjugt Ground Two isvithout merit. (d. at

15-18.)
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1. Procedural Default
Petitioner contends that he did not recesudficient notice that, if convicted, he
would be sentenced under AR.8 13-604.01(A) or (B), imiolation of his due process
guarantee under the Fifth andfteenth Amendmemtf the U.S. Constitiion. (Doc. 1 at
7; Memorandum at 5-6.)
Petitioner argued in higpening brief to the Arizona @a of Appeals, that, under
State v. Guytan192 Ariz. 514 (App.1998), when déhstate offers no excuse for an

untimely sentence enhancement allegatiand when there is no citation in th

D

indictment to the enhancement provision, iersor to sentence ¢hdefendant using the
enhancement. (Doc. 8, Ex. B at 10-11.)

Respondents assert that Petitioner's fédgaams are procedurally defaulted and
barred from habeas corpus review. As #ppellate court found?etitioner’s argument
relied entirely on the state court of appeals cGisde v.Guytan 192 Ariz. at 595-96,
which held that permitig an amendment to the indictmeéatallege gang motivation as a
potential sentence enhancement nine dafgsr the jury had been impaneled was
improper because the request to amdmatl been untimelyunder Rule 16.1,
Ariz.R.Crim.P. After arguing at length fwathe indictment was insufficient undéuytan
suprg and Rule 16.1, Petitioner concluded hrgument, mentioning in closing that:
“The trial court abused its discretion in glag an interrogatory before the jury and using

that finding to enhance [Begoner’s] sentence under § 1846.01's more severe penalt)

T~

provisions and violated Petitionre right to due process. B. Const., Amends. 5 and 14;
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Ariz. Const., art. 2, 881 and’4(Doc. 8, Ex. B at 13.)

Petitioner's passing reference“tlue process” is not suffient to fairly present a
federal claim to the state courtsions v. Crawford232 F.3d at 66%humway223 F.3d
at 987. Petitioner failed to fairlpresent Ground One as a fealeclaim in state court. If
Petitioner were to return to state court noviitigate this claim itwould be found waived
and untimely under Rules 32.2(a)(3) and 32.4¢f the Arizona Rules of Crimina
Procedure because it does fiall within an exception tgreclusion. Ariz.R.Crim.P.
32.2(b); 32.1(d)-(h). This claim is technicalgxhausted but procerhlly defaulted.
Petitioner presents no cause tbe default nor has he demstrated that a fundamente
miscarriage of justice would occur if federaViewv of this claim is barred, accordingly

this claim is properly dismissed.

Nonetheless, regardless of exhaustior, @ourt considers the claim and finds |i

should be deniecbn the merits.See 28 U.S.C. 8§ 2254(b)(2) (allowing denial o
unexhausted claims on the meritge also Rhine$44 U.S. at 277.
2. Merits

Petitioner's due process gument is without merit. Petitioner challenges tl
appellate court’'s determination that the StasEparate allegatiotisat each offense wag
a dangerous crime against children, anditidkctment which included a reference to
13-604.01, the dangerous crimes against mmldstatute, which provides an enhanc
penalty when a defendant is convicted of s¢xxonduct with a minor under twelve yeal

of age, is adequate notice of the Statetsrihto enhance Petitioner’'s sentence under {
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statute. The trial court granted the Stategquest, over Petitioner's objection based

insufficient notice, to includan interrogatory orthe verdict form for Count 2 (sexual

conduct with a minor) asking ¢hjury to find whether the giim was under 12 years o
age. (Doc. 8, Reporter’s Transcript (“R.27120/04 at 67-69, 79.) After the jury mad
this finding, Petitioner was sentenced accorginghd the state appellate court affirme

his enhanced sentence on count 2. (Do&x1,A at 11 9- 11.) Td state appellate cour

on

f

e

d

[

found: “Here, the state separately alleggth offense was a dangerous crime against

children and each count of the indictmentluded a referencéo § 13-604.01, the

dangerous crimes against children statutieich provides an enhanced penalty when

defendant is convicted of sexual conduct vdtminor twelve years of age or younger,

(Id. at T 10.) The appellate courelying on state supremewrt precedent, held that thg
indictments’ reference to the number of gtatute providing foenhanced punishmen
was adequate notice of the $tatintent to enhance the deflant’'s sentence under tha
statute. $eeDoc. 8, Ex. A, T 11)(citingstate v. Waggoned 44 Ariz. 237, 239 (1985);
State v. Barreft 132 Ariz. 88, 89 (1982)(“Th[e] o#al of A.R.S. § 13-604 [in the
information] was sufficient tput [defendant] on notice thtite prosecutor would seek a
enhanced sentence.”pverruled on other grounds by State v. Burdé7 Ariz. 25
(1990)).

First, it is the Fourteenthmendment, not the Fifth Amendment that protects
person against deprivations of due process by a Sa&t).S. Const. amend XIV, § 1

(“nor shall any state deprive apgrson of life, liberty, or property without due process

-20 -

U

[

|t

of




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

law.”); Castillo v. McFadden399 F.3d 993, 399 Bd at 1002 n. 5 {9Cir. 2005) (“The
Fifth Amendment prohibits the federal gowment from depriving persons of du
process, while the Fourteenth Amendment explicitly prohibits deprivations without
process by the several States.”). Becausd-tith Amendment Due Process Clause dc
not provide a cognizable ground for reliefaeding Petitioner's state court convictio
his allegations under the Fifth AmendmentelRrocess Clause should be dismissed.
Next, as Respondents correctly note¢hair Answer, notwithstanding Petitioner’s
denial that he has a ®6mendment ‘Notice’ issue” (Bc. 9 at 5), Petitioner’s argumen
appears to allege a violation of his Sixth &mdment right “to be informed of the natur
and cause of the accusation” against him. @@hst. amend. VI. It is clearly establishe
federal law under the Constitution that a criminal defendant haasdnable notice of g
charge against him, and an opportymo be heard in his defenséi’'re Oliver, 333 U.S.
257, 273 (1948)Cole v. Arkansgs333 U.S. 196, 201(1948%autt v. Lewis489 F.3d
993, 1002 (@ Cir. 2007) (criminal defendant hasnfiamental right to notice of charge
“to permit adequate preparatioha defense”). The Due Process Clause of the Fourte
Amendment renders thisX8 Amendment guarantee applicable to the st&@easitt v.
Lewis 489 F.3d at 1003%ee also Cole333 U.S. at 201 (“No principle of procedural du
process is more clearly estabksl than that notice of theespfic charge, and a chance t
be heard in a trial of the issues raidegl that charge, if desired, are among t
constitutional rights of every accused in aninal proceeding in all courts, state g

federal.”).
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In determining whether a petitioner receifant notice of the charges against hin

-

the court “begin[s] by analyzinpe content of the informationGautt 489 F.3d at 1003.
Additionally, absent clearly established Supee@ourt precedent gmoint, the court of
appeals did not unreasonably apply feddésal in relying on adiional, noncharging

sources to conclude that Petitioner received fair no8ee. Wright v. Van Patte552

U.S. 120, 125-26 (2008) (holding thaatst court could not have unreasonably applied

federal law if no clearly contrarSupreme Court precedent existeshe also Gautt489

F.3d at 1010 (assuming without deciding tb#tier sources, such as jury instructions,

may be examined feevidence of notice to a petitioner).

Petitioner argues that the indictment eegaly alleged that éhminor victim was

“under 15”, a term of art implicating a lessantencing range, and thus, because of this

express language in the indictment, he wasoputotice that he could be sentenced on

pursuant to A.R.S. 8 13-604.01(C)(minorctuns between the ages of twelve and

fourteen) and not under A.R.S. 88 13-6044)1¢r (B)(minor vidims under the age of
twelve), which were not specifically allegeoc. 1, Memorandunat 5.) Contrary to

Petitioner’s assertion that thisnguage indicates a lesss¥ntencing range, the “under

fifteen years of age” language in the itdient indicates that, under the substantive

charging statute, A.R.S. 8§ 13-1405(B), thdedéant is charged ith a class 2 felony
offense, subject to the further serdmg enhancements of § 13-604.(BeeA.R.S. § 13-
1405(B)(“Sexual conduct witla minor who is under fifteen years of age is a clas$

felony and is punishable puemt to § 13-604.01. Sexual achrct with a minor who is at
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least fifteen years of age is a class @rigl”) The substantiveffense classifies the
felony no differently for an féense if the victim is undefifteen, or under twelve. Both
are class 2 felony offenseSeeA.R.S. 8§ 13-1405(B). On ¢hother hand, the sentencing
enhancements under A.R.S. 8@@®-01, which was alleged baihthe indictment and in
the allegation of dangerous crimes agautstdren, contain three specific subsections
that apply to the substanéivoffense of sexual conductitiv a minor, but distinguish
between defendants who commit the offensa&iregy a minor who is under twelve yeats
of age (A.R.S. 88 13-604.01(A) and (Bhd defendants who commit sexual conduct
with minors who are twelve, thirteen or feeen years of age (A.R.S. § 13-604.01(C)).
In Gautt the Ninth Circuit found a petitionerigght to notice was violated wher
the petitioner was charged with a sentagcenhancement under osabdivision of a
statute, but the jury was grded with verdit forms, and his sentence was enhanged
under a different subdivision of the statutwvhich required additional elements and
carried a much harsher péya489 F.3d at 1008. Thiastant case is not likéautt The
State did not allege the wrong subsection of the sentencing enhancement statute. As nc
above, the referenceés the “under fifteen” language piicated the felony classification
of the substantive offense which was ecessary prerequisite to determine which
subsection of the sentencing enhancement statute to dpphgpare A.R.S. 88 13-
604.01(A) and (Bwith A.R.S. § 13-604.01(C). The Statid not allege a particulal
subsection of the sentencing enhancdanstatute and mislead Petitioner, asGautt

rather the State alleged the sentencing ecdraent statute generally, referring to no
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subsection at all. The appellate court fourat fPetitioner’s indictment included citation
to 813-604.01, and the state separatdiggad each offense waa dangerous crime
against children and each count of the indictihiecluded a reference to § 13-604.01, t
dangerous crimes against children statute that] under Arizona lavthis was sufficient

notice. The appellate court’s decision was cmttrary to, or involved an unreasonab

le

application of, clearly estéibhed Federal law under § 2254(d)(1). Nor, on this recqrd,

did the state court's proceeding result in a decision that wad basan ureasonable
determination of the facts irght of the evidence presented.

D. Grounds Three and Four — IAC claim

Petitioner contends in Ground Three tinat received ineffective assistance of

counsel in violation of the Sixth and Feeenth Amendments when his trial counsel

failed to object to the State’s inappropeiatse of hearsay evidence to impeach its o
witness. (Doc. 1 at 8.) Respands assert that becauseltdaunsel was not obligated tc

object to the trial court's proper admissiari the statements, the appellate col

reasonably determined that counsel'suial to object was not deficient performang

which fell below an objective standapfireasonableness. (Doc. 8 at 23.)

Petitioner contends in Ground tiothat that he receivedeffective assistance of
counsel in violation of the Sixth and Ftegnth Amendments when his trial couns
failed to request a jury instruction onethesser included offeasof attempted child
molestation in Count One. (Doc. 1 af) Respondents argue that Petitioner cant

overcome the presumption that, under the cistances, counsel’s decision not to seel
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lesser included offense instruction might loesidered sound trial strategy, and thus, t
state court’s decision on his IAC claim was reasonable. (Doc. 8 at 25.)
1. Exhaustion/Procedural Default
Respondents acknowledge that Petitioner presented an IAC claim in the stat
and appellate courts, which claim raised $aee issue as those he raises in Grou
Three and Four of this habeas petition. (D®at 20, 23.) The Court finds Petitioner ha
properly exhausted Grounds Three and Famd addresses the merits of the clair

below.

2. Merits

To prevail on a claim of ineffective assiate of counsel, Petitioner must satis
two separate requirements: he must (19wstihat counsel’s peormance fell below
objective standards of reasonableness amdside the wide range of professional
competent assistanceghd (2) establish that coulisgperformance prejudiced Petitiong
by creating “a reasonable probabilityat absent the errors the fact findemdohave had
a reasonable doubt respecting guibitrickland v. Washingto66 U.S. 668, 687-94
(1984);see also Williams529 U.S. at 390Kimmelman v. Morrisond77 U.S. 365, 375
(1986). Strickland is the clearly establed law for IAC claims.See Harrington v.
Richter  U.S. 131 &t. 770, 780 (2011).

Regarding the performance prong, a rewgacourt engages a strong presumptig
that counsel rendered adequate assistarand exercised asonable professiona

judgment in making decisionsSee id at 690. “[A] fair assessment of attorne
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performance requires that eyeeffort be made to elimate the distorting effects of
hindsight, to reconstruct the circumstanag@scounsel’s challenged conduct, and
evaluate the conduct from coutisgerspective at the timeBonin v. Calderon59 F.3d
815, 833 (Y Cir. 1995) (quotingStrickland 466 U.S. at 689). Moreover, review g
counsel’s performance undstricklandis “extremely limited”: “The test has nothing tq
do with what the best lawygmwould have done. Nor isdhest even what most goo
lawyers would have done. We ask only whetwne reasonable lawyat the trial could
have acted, in the circumstancesdafense counsel acted at trial.dleman v. Caldergn
150 F.3d 1105, 1113 t(‘9Cir.), judgment rev’d on other groundS25 U.S. 141 (1998).
Thus, a court “must judge the reasonaldsnef counsel’s challenged conduct on t
facts of the particular case, viewasd of the time o€ounsel’'s conduct.Strickland 466
U.S. at 690.

If the prisoner is able to satisfy therfmemance prong, he must also establi

prejudice.See id at 691-92see also Smith v. Robbjri28 U.S. 259, Z8(2000) (burden

is on defendant to show prejudice). To bbsh prejudice, a prisoner must demonstrate

“reasonable probability that, bdor counsel's unprofessioha&rrors, the result of the
proceeding would havéeen different.”Strickland 466 U.S. at 694. A “reasonabls
probability” is “a probability sufficient taundermine confidence in the outcomé&d” A

court need not determine whether counge¢gormance was defient before examining
whether prejudice resulted from the alleged deficienGeg Robbins528 U.S. at 286

n.14. “If it is easier to dispose of aneffectiveness claim on ¢éhground of lack of
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sufficient prejudice, which we expect will oftdbe so, that coursshould be followed.”

Id. (quotingStrickland 466 U.S. at 697).

In reviewing a state court’s resolutiasf an IAC claim, the Court considers

whether the state court applitticklandunreasonably:
For [a petitioner] to succeed [on areffective assistance of counsel claim],
... he must do more than show that he would have satiSfiexdkland’stest
if his claim were being analyzed itmne first instance, because under 8
2254(d)(2), it is not enough to convinaefederal habeas court that, in its
independent judgment, the state-court decision appkdckland
incorrectly. Rather, he must shdlat the [state court] appliegtricklandto
the facts of his case in abjectively unreasonable manner.
Bell v. Cone 535 U.S. 685, 698-99 (QR2) (citations omitted)see also Woodford v.
Visciotti, 537 U.S. at 24-25 (“Under 8§ 2254(d)ienreasonable application’ clause,
federal habeas court may not issue the wntpyy because that court concludes in i
independent judgment that teate-court decision appli&tricklandincorrectly. Rather,
it is the habeas applicés burden to show that the state court appfddcklandto the

facts of his case in an objectivelyraasonable manner.(gitations omitted).

Having reviewed the record, the Court finds that the state court did

unreasonably appigtricklandand denies Petitioner’s claias asserted in Ground Three,

but finds that the state court’s factual detmation in Ground Four was unreasonable,

and grants relief as to Ground Four.
3. Trial Court Proceedings

During trial, Officer Wrighttestified that he had spokerth J. while investigating

the claims of molestation. (Doc. 8, Ex.R.T. 2/18/04 at 155-57.) When the prosecutor
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asked Wright what J. had toldm, defense counsel objedtbecause it was not clear at
that point whether J. was gy to testify at trial.Ifl. at 173.) The trial court sustained the
objection. (d. at 174.) Later at trial J. testifiedathHollenback had “tried” to touch him
(Doc. 8, Ex. G, R.T. 2/19/04t 125.) He indicated that Head told thepoliceman about
the incident. Id. at 130.) He also remembered lgeinterviewed the same night at p
different location. |Id. at 117, 120.)

Throughout the prosecutor’'s questionimgpwever, J. was unresponsive, did not
acknowledge that Petitioner hadtually touched him, and peatedly stated he did not
know or remember eventdd( at 121-29.) The prosecutorlled Detective Mann for
purposes of impeaching J's testimonid. (at 133.) Mann had farviewed J. at the
Children’s Advocacy Center thegay of Petitioner’'s arrestld. at 207.) Mann testified
that J. had indicated through words andnhdestration that Petdner had touched J.’S

groin with his hand over.'$ clothes using a squeezingption. (Answer, Ex. H., R.T.

2/20/04 at 21-24.) The prosecutor also recalled Officer Wright, and Wright testified tha

J. told him that Petitioner had “touahdis pee-pee with his clothing onlfd( at 87.)
Petitioner's counsel did not object to the 8&use of Mann and Wright's impeachment
testimony. Defense counselddihowever, cross-examine both Mann and Wright on the
statements they took. (Id. at 35-50, 88.)
4. Ground Three
Petitioner argued in his PCR petition thafethse counsel failed to properly object

to Officer Wright and Detectey Mann’s hearsay testimonyuthallowing the statements
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which were admitted under the guise of impeaent evidence to be used as substantive
evidence to support the atge of child molestation. (Do8, Ex. D at 7-.)The trial court,
ruling on the PCR petition, found that Was and Wright's impeachment testimony was
admissible under Ariz. R. Evid. 801(d)(1)(As evidence of J's prior inconsistent
statements. (Petition, Ex. C&#.) Following Arizona law, thé&ial court also found that
the prior inconsistent statement could bensidered substantively as well as for
impeachment. I¢.)(citing State v. Skinner515 P.2d 880, 887 (/. 1973)). Further,
using the five factors set forth Btate v. Allred655 P.2d 1326, 133Ariz. 1982), the
court ruled that the probative value ofetlofficers’ testimony was not substantially
outweighed by the danger of prejudickl. Because the evidence was admissible, the
trial court denied relief orPetitioner’'s claim that counlsevas ineffective for not
objecting. (d. at 5.)

In his petition for reviewo the appellate court, Petitier conceded that the trial
court was correct that Rul801(d)(1)(A), Ariz.R.Evid., geerally permits a party to
impeach the party’s own wites with prior inconsistent atements, but argued that thie
court erred when it determined “the evidernwas admissible under Rule 801(d)(1)(A)
and was not unfairly prejudiciainder Rule 403, [Ariz.R.Evid!] (Answer, Ex. E. at 10.)
Petitioner argued that the trial court did reddress the fact thait.’s out-of-court
statements were the onlyidgnce of Petitioner’s guilt on @at One of the indictment,
thus, their introduction as impeachmetidence is prohibited by caselavd.}(citing

State v. Cruz128 Ariz. 538 (1981)State v. Allred 135 Ariz. 274 (1982)State v.
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Thomas 148 Ariz. 225 (1986); an8tate v. Allen157 Ariz. 165 (1988)). The Arizong
Court of Appeals reviewed the trial c@ar minute entry, finding that the orde
demonstrated the court was aware of aahsidered the appropriate factors
determining whether it wouldthave permitted the testimon§ counsel had objected
specifically applying the test set forth Wllred, supra (Petition, Ex. D at 5) The
appellate court agreed with the trial atairanalysis, finding that Detective Mann’s
testimony was not the only substantive evidenf the offense; Z's testimony provideq
at the least, circumstantial evidence, antest, direct, albeit equivocal, evidence. T}
appellate court concluded that counsel'sfgrenance was not defient, nor was it
prejudicial. (d. at 5-6.)

As indicated, in addressing this IACath, the state court found, assuming th
counsel had performed deficiently, #enher was not prejudiced by counsel

performance. (Petition, Ex. [at 6) Specifically, the appetk court stated, “the court

would not have abused itssdretion by overruling an objian, had counsel made onas.

... Therefore, counsel's performance was deficient, nor was it prejudicial.”lq.)
(internal citation omitted). In making th@determination, the court reasonably applig
Strickland Because the underlying issue wagittess, and the evidence was proper
admitted, Petitioner cannot show that he wagudiced by the nmaner in which counsel
litigated this issueSee Kimmelmar77 U.S. at 375 (1986YVilson v. Henry 185 F.3d
986, 990 (9th Cir. 1999) (cosel did not perform deficidély by failing to move for

exclusion of defendant’'s pmobad acts because the eviden‘was almost certainly
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admissible”). Petitioner is not gthed to relief on Ground Three.
5. Ground Four

Petitioner argued to the trial court irsPCR petition that J.’s testimony supplig
enough facts to warrant a jury instruction the lesser included offense of attempt
child molestation. (Doc. 8, Ex. D at 20-) Petitioner further asserted that he w,
prejudiced by trial counsel’s ineffectivesse in failing to request the lesser include
offense. [d.) The trial court conceded that thetimuction would havéeen supported by
J's testimony, but found thatial counsel was not ineffége for failing to request the
instruction because it would habeen entirely inconsistentitv the defense theory tha
“Robert Hollenback did nothing” (Doc. 1, EL at 5.) Given the theory of the defeng
that Petitioner was innocent of any crime, thal court reasoned that it was within trig
counsel’s discretion to not seek an instruttinconsistent with this defense, and th
trial counsel’s performance was not deficiefd.)(citing State v. Jerousel21 Ariz. 420
(1979)).

Petitioner disagreed with the trial countiding, arguing in I8 petition for review
that requesting a lesser-includestruction wouldnot have been inconsistent with th
defense strategy. (Doc. 8, Ex. E at 16-17.) Petitioner argued that even if it
inconsistent,

. . . the only way counsel’s failure tequest the instruction could have

been a legitimate strategic choice wbbk if the inconsistency would have

been apparent to the jury, thusmdermining the defense of actual
innocence. This, of course, could not have happened. All argument by

counsel regarding jury instructionskés place out of the presence of the
jury. If defense counsel had believehe lesser-included instruction
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undermined his defense strategye could have simply omitted any
reference to it from his closing argent. The mere presence of the
instruction could not possibly have tid the defense in the eyes of the

jury.

(Doc. 8, Ex. E at 16.) FinallyRetitioner argued that defenseunsel’s failure to ask for
the lesser-included instruction was not a strategic chaae. (

The appellate court rejected Petitioneagument, finding tht the trial court
believed counsel’s decision not to requestitis¢ruction was likely a reasonable tactic
decision based on the asserted defense thangdtld occurred at all. (Doc. 1, Ex. D. 3
6-7)(citing State v. Wehb164 Ariz. 348 (1990) (“Action®f defense counsel which
appear to be trial tactics will not suppah allegation of ineffective assistance ({
counsel.”).

Federal courts may only grant habedefén cases where the state court decisi
“‘was based on an unreasonable deterngnabf the facts in light of the evidencs
presented in the State court peeding.” 28 U.S.C. § 2254(d)(Z2J:aylor, 366 F.3d at
999-1000 (stating that 8§ 226%(2) “applies most readiljo situations where petitionel
challenges the state court's findingsdxhentirely on the state recordsge also Wood v.
Allen, 588 U.S. 290, (2010) (noting that thgpallate courts haveplit on whether a state
court's factual determination should bevieeved under 28 U.S.C. § 2254(d)(2) or
2254(e)(1)). The Court finds that the state cedattual finding that trial counsel made
tactical decision in this case is “unreasonable.”

“[A] state-court factual determinatiois not unreasonablenerely because theg

federal habeas court would haweached a different conclos in the first instance.”
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Wood 558 U.S. at 301. However, “[a] deadni cannot be fairly characterized 3
“strategic” unless it is a conscious cote between two legitimate and ration;
alternatives. It must be hwe of deliberation and not ppenstance, inattention, o
neglect.”Id. at 307 (Stevens, J., dissenting) (citiWiggins v. Smith539 U.S. 510, 526

(2003) (concluding that coueks “failure to investigte thoroughly resulted from

inattention, not reasoned strategic judgmerfsiyjckland 466 U.S. at 690-91). As the

Supreme Court stated fatrickland and later reiterated iWiggins “strategic choices
made after thorough investigation of lawdafacts relevant to plausible options a

virtually unchallengeable[.]Strickland 466 U.S. at 690-9Wiggins 539 U.S. at 510.

The Court finds that the state court netes void of any evidence demonstrating

S

14

e

that counsel's failure to regst a lesser included instruction was the result of a deliberate

decision. As the Supreme Court explaineMood “Whether the state court reasonab
determined that there was a strategic degisinder § 22541)(2) is a different question
from whether the strategic decision itself was a reasonable exercise of profes
judgment undestricklandor whether the application &tricklandwas reasonable unde
§ 2254(d)(1).” 558 U.S. at 304he trial court stated thdfg]iven the theory of the
defense, that Petitioner was innocent of anyne, it was well within trial counsel’s
discretion to not seek an instruction inconsisteith this defense.” (Doc. 1, Ex. C at 23
The appellate court concluded based onfthding that the trial court believed counsel’
decision not to request the instruction whisely a reasonable tactt decision based on

the asserted defense thatmog had occurred at all.ld., Ex. D at 7.)
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The Court finds no support for the stataurt's factual determination that couns
made a tactical or strategic choice to request the lesser included jury instruction
attempted child molestatiof. Wood 558 U.S. at 301-302 (“Thisvidence in the state-
court record can fairly be read to suppthet [state] court's faghal determination that
counsel's failure to pursue or present evidence of Wood's mental deficiencies w
mere oversight or neglect bwas instead the result of alitberate decision to focus or
other defenses.”). First, the Court rejecte thnial court's attempts to characteriz
counsel’s choice as strategic simply becaiua@s the only legitima& and rational choice
counsel could have made because a lesséuded jury instrucon would have been
inconsistent with an innocence defense P&sitioner argued in his Petition, the eviden
supported the jury instrucin, and Petitioner wodlnot have to draw attention to th
instruction by arguing it to #hjury. The Court finds no pport for the trial court’s
conclusion that innocence amsufficiency of tle evidence theories of defenseed
Answer, Ex. H, Reporter’s Transcript, 2/20/2004 at 141, Il. 23-25)p@rseinconsistent
with the lesser included instructiof attempted child molestatioBee State v. Wal212
Ariz. 1, 5-6 (2006)(there is no bright-lirale under Arizona law that a lesser-include
offense instruction is never proper if a defemidhas asserted an all-or-nothing defens
[A] lesser-included offense imrsiction is not appropriate “whehe ‘defendant's theory of
the case denies all involvement in the [offenaal] [when] no evidence provides a bas
for [the lesser included offense]. [and] the record such that defendais either guilty

of the crime chargk or not guilty.” ” State v. Van Adamsl94 Ariz. 408, 414
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(1999)(quotingState v. Salazarl73 Ariz. 399, 408 (1992)). (emphasis addsdg also

State v. Whaley2011 WL 92990 (AriApp. 2011)(rejecting State’s argument that courrt

correctly refused attempt instiion because defendant’s owlgfense was that he did ng

engage in any sexual misconduct whatsoev#r ghild; noting that a defendant’s all-ort

nothing defense does not preclude a lesséuded offense instruction when the recol
contains evidence warranting the instructioBecond, the Court finds that there is 1
evidentiary basis in the state court recondsiach a finding: there was no PCR hearing
state court; counsel submitted no affidaviplaining his decisionand the transcripts
submitted with this Petition contain no dission that sheds any light on counse
decision-making process. The Court agreéh Respondents that, given the facts of t
case, counsel might have made a tacticalsten to pursue anllsor-nothing defense;
that is, the absence of the instructioageld Petitioner’s jury ithe position where it
might acquit him rather thaconvict him of the completed offense. As compelling a
reasonable as this might swliin hindsight, however, there is nothing in the recc
before this Court that suggests that celirectually made this strategic decisi@ee

Debarge v. Stewart39 Fed.Appx. 577 {® Cir. 2002)(Defense counsel’s failure t

request jury instruction on lesser included offes to the charge of intentional child

abuse was objectively unreasonable where falloreequest the instructions was not
strategic choice, but the result of counsel’s failure to understand the law). An ed
plausible strategic position, and the reasanti@ rule requiring instruction on lesse

included offensesn Arizona, is that a jury will @nvict a defendant of a crime eve
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though the evidnce “remains in doubt, simply deuse he “is plainly guilty of some

offense.”Wall, 212 Ariz. at 4. (quotin@eck v. Alabamad47 U.S. 625, 634 (1980)). Th¢

Court finds that the state court recordvisid of any evidence demonstrating that

counsel's failure to request the lesserudeld jury instructionwas the result of a

deliberate decision, and finds the trialudts finding an unreasonable factua

determination based on flawespeculation that defense counsel actually made
reasoned decision.

To prevall in this action, howeveRetitioner must demotrate not only that
Petitioner performed deficienthyput also that he was pugliced as a result of the
deficient performance. A lesser-included offemssruction is required if the jury could
“find (a) that the State failed to prove amreent of the greater offense and (b) that t
evidence is sufficientio support a conviction on the lesser offen$&dll, 212 Ariz. At 4
(citing State v. Calderal4l Ariz. 634, 636-37 (1984). Bause the trial court made
finding that the instruction would have besmpported by J's testimony, under Arizon
law, and this finding is uncontested,eth is no question that the lesser-includ
instruction would have beegiven if counsel had reqgsied it. Thus, Petitioner wag
prejudiced by counsel’s failute request the instruction.

Accordingly, the Court finds that thetate court's determination that tria
counsel’'s performance was not deficient waseldaon an unreasonable determination
facts. Because the trial court concedes thatinstruction would have been given, th

prejudice prong has been established. Bexdhs jury necessarily found all the fac
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essential to convict Petitioner for a violatiohattempted child motation when it found
all the facts necessary to cocivPetitioner of the completenffense, the state court ca
modify the judgment from a conviction of tbempleted offense, t@flect the conviction
of the proven, lesser-included offenseatfempt, and resentence accordin@ge e.g.
State v. Gray227 Ariz. 424, 49 (App. 2011)(citingState v. Rowlandl2 Ariz.App. 437
(1970); State v. Garcial38 Ariz. 211 (App. 1983). Acedingly, the proper remedy for
this Court is to order that the state court immediately vacate Petitioner’'s sentence
postpone such relief for a reasonable petiodallow the state court to vacate th
conviction on the completed offense and ewmtviction of the iempted offense and
resentence the Petition&ee Douglas v. Jacquea26 F.3d 501, 59 (2010)(Where the
state court “has the power to correct tomstitutional error ... it should be given th
opportunity to do so.”).

V. CONCLUSION

The Court finds that Petither procedurally defaulleGrounds One and Two o}
his Petition. Nonetheless, considering theitaeof the claim, the Court finds Ground
One and Two, as well as Petitioner's IAGiah raised in Ground hree, are without

merit and are denied with prejudice. Tkourt finds that Petitioner has raised

meritorious claim as to Ground Four, howevand grants relief as to this claim only.

Accordingly,
IT IS HEREBY ORDEREDthat the Petition (Doc. 1is GRANTED IN PART

AND DENIED IN PART.
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IT IS FURTHER ORDERED that GrousdOne, Two and Three of the Petitio
(Doc. 1) are DENIED WITH PREJUDICE.

IT IS FURTHER ORDERED that Grourfébur of the Petition is GRANTED to
the extent that the state coig DIRECTED to vacate Coud of Petitioner’s conviction,
molestation of a child, under § 13-1410, asd, within 90 days from the entry @
Judgment, the state court modifies theestaiurt judgment and conviction by vacatin

the conviction of the aopleted offense of molestation of child in Count 1 and enter

conviction of the attempted molestation of a child motestaand resentences Petitione

accordingly.
IT IS FURTHER ORDERED that the Cleof the Court shall enter Judgmer|

accordingly.

IT IS FURTHER ORDERED that, if Pettner appeals the denial of his petitign

for habeas relief, any request for certificate of appealabilitdeisied based on the
Court’'s determination of the claims presenta the merits and &l Petitioner has failed
to make the requisite substantial showingaotienial of a corigutional right on the
grounds presented. See 28. U.S.C. § 2253(c)

Dated this 19th day of September, 2013.

Fra apata
Senior United States District Judge
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