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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

KENNETH DAY,

Plaintiff,
No. CIV 11-186-TUC-CKJ

ORDER

VS.
LSI CORPORATION,

Defendant.

Pending before the Court are the parties’ Motions for Summary Judgment (Dog

and 184) filed by Plaintiff Kenneth Day (“Day”) and Defendant LSI Corporation (“L'S

219

0S. 17
H).

Responses and replies have been filed. Although the parties have requested oral argum

the parties have thoroughly presented the facts and briefed the issues. Therefore, t
declines to set this matter for oral argume8telRCiv 7.2(f); 27A Fed.Proc., L. Ed.

62:367 (March 2016) ("A district court genllyas not required tdold a hearing or org
argument before ruling on a motion."); 2F&d. Proc., L. E® 62:673 (March 2016) (

hearing on a summary judgment is not required by due process considerations).

|. Factual and Procedural Background

In a December 3, 2011, Amended Complaint (Doc2 D8y, a 57-year old Hispani

'LSI's Motion for Summary Judgment was originally filed at Doc. 176. LSl rejiled

its Motion for Summary Judgment at Doc. 17¢wa Notice of Errata. The original Moti
(Doc. 176) will be denied as moot.

Day filed his original Complaint on March 31, 2011.
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male, alleges claims of breach of contract, breach of corporate handbook policies, b
implied covenant of good faith and fair dealing, fraud, deceit, and misrepreser
(fraudulent inducement), interference with a contractual advantage, constructive dis
intentional and/or negligent infliction of emotional distress, discrimination, and retal
against LSI.

During his deposition, Day summarized a May 2008 conversation he had with
Bullinger (“Bullinger”), LSI Executive Vice President:

Q. What specifically did Mr. Bullinger gao you in May of 2008 about an offer

employment?

A. He said somethinglong the lines that, Ken, we are very interested in yoy

because of LSI politics, I'm going to be unable to make you an offer as an LSI f

| think | can do that, but it will take me at least six months to get that done. V|
ou consider an offer -- or an LSI distinghied engineer -- given that | will work n
ardest and | am very confident that | will be able to get you there in a year.

Q. All right. So you knew as of May 2008 that LSI was not going to offer y

fellow position; is that correct?

A. That's correct.

Q. And you also knew that as of May 2368t LS| was not going to offer you a vi¢

president position; is that correct?
A. That's correct.

(Day Depo. (Doc. 203-2) 59:16 — 60:22Day testified during his deposition that Bulling

promised him that he would be promoted to a Vice President a few months after hirg.

Depo. 128:22 — 129:5). However, Day admits lfeaioes not have anything in writing frg
LSI promising him that he will be made a Vice President a few months after employ

(Day Depo. 128:22 — 129:5). In May of 20@&illinger offered Day employment at LSI

a Distinguished Engineer. (Day Depo. 59:16 — 61:1; Bullinger Depo. (Doc. 177, EX.

16:21 — 17:12). Day accepted this position on approximately May 18, 2008. (Day
67:23 — 68:24}. Day’s application, which was completed online and included the t

3A fellow position and a vice president position were the same. (Day Depo. §
21).

*Prior to his employment with LSI, Day tidveen employed by IBM. Day testifie
during his deposition that he did not have d@tem employment contract with IBM; he als
testified he informed Bullinger of a retention offer from IBM to which Bullinger impliec
understood this “upped the ante” of what LS| would have to offer and that Bullinger int
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initials “KD”, included a statement that Day understood that his employment would be
and that such status could not be changed except in writing. (Day Depo. 83:3 — 86

LSI has adopted a plan, known as the “LSI Corporation 2003 Equity Incentive
(the “Plan”), under which LSI has made all discretionary grants of stock option
restricted stock units since May 2008. (Gilbert Dec. (Doc. 177, Ex. G} {T2e Plan
permits the grant of (1) stock options, and (2) restricted stock units (“RSUs”), subjec
terms of the Plan. (Gilbert Dec. | 3; Plan Section 1.1). A “stock option” can be eit
Incentive Stock Option or a Nonqualified Stock Option. (Gilbert Dec. 1 4; Plan Section
A *“Nonqualified Stock Option” is an option to purchase “Shares” (defined as common

of LSI. (Gilbert Dec. 1 5; Plan Section 2.24, 2.48)‘Restricted Stock Unit” represents tl

right to receive one Share on a future specde@. (Gilbert Dec. { 6; Plan Section 7.2). L

at wil
14).
Plan

5 an(

to th
ner a
2.25)
s5tock
ne

Sl

uses the term “stock grant” when it grants employees the option to purchase nongualifi

stock shares. (Skelton Dec. (Doc. 177, Ex. J) 1 6; Bullinger Dec. (Doc. 177, EX. H
White Dec. (Doc. 177, Ex. K) 1 7).
The Plan is administered by the r@pensation Committee of LSI's Board

i) 9 ¢

Df

Directors, and all awards/grants under Blan must be approved by the Compensation

Committee, the Board of Directors, and/or an authorized delegate of the Compe
Committee. (Gilbert Dec. | 7; Plan Sections 3.1 — 3.4). Grants of stock options ang
must also be evidenced by an award agreement that specifies all terms and conditio
award. (Gilbert Dec.  8; Plan Sections 5.2, 7.3). LSI uses different award agreem
stock options and RSUs. (Gilbert Dec. fgn Sections 5.2, 7.3). The Plan provides
all determinations and decisions made by the Compensation Committee, the Board,

delegate of the Compensation Committee “shall be final, conclusive, and binding

to do that. (Day Depo. 45:25 —46:10; 51:14 -453There is no evidence before the Ca
that Bullinger disputes this assertion.

*Day asserts LSI has failed to identify Gilbert as having any relevant informatig
has not included Gilbert as a named witne&sseSection Ill, pp. 16-18.
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persons, and shall be given the maximum deference permitted by law.” (Gilbert Deg.

Plan Section 3.4).
In the May 16, 2008, offer letter to Day, LSI stated that it would recommend tf
Board of Directors approve the grant toyD# a 40,000 Share stock option, as well g
grant of 10,000 RSUs, in each case pursuant to the terms of tiHe (@#dbert Dec. (Doc.
177, Ex. G) {1 11, Ex. 2). Day beganrwag for LSI on or around June 23, 2008 a
Distinguished Engineer in the Strategic Planning & Architecture Department of
Engenio Storage Group (“ESG”) located in Wichita, Kansas. (Day Depo. 70:9-22, f
The parties did not enter into a written employment contract. (Day Depo. 91:3-6).
The Compensation Committee of the Board of Directors granted Day a 40,000
stock option on August 19, 2008 and 10,000 RSUs on August 20, 2008, in each case
to the terms of the Plan. (Gilbert Dec.  12). Day executed a “Notice of Grant of
Option Award under the LSI Corporation 2003 Equity Incentive Plan” with regard t
40,000 Share stock option. (Gilbert Dec. 1 13, Ex. 3). Day executed a “Notice of G
Restricted Stock Unit Award under the LSI Corporation 2003 Equity Incentive Plan’
regard to the 10,000 RSUs. (Gilbert Dec. | 14, Ex. 4). The Vice President - Law fq
Jonathan Gilbert, stated théecause the stock option grant was different than the
grant, Day was required to execute the two separate notices. (Gilbert Dec. { 15).
On or about January 26, 2009, Day was preohad the position of Senior Directg
reporting to Bullinger. (Day Depo. 113:12 — 114:Bullinger Depo. 24:7-16). Stan Skelt
(“Skelton”), Day’s supervisor when he was a Distinguished Engineer, was not invol
Day’s promotion. (Bullinger Depo. 95:2-10).
Bullinger asserts that, on or about January 26, 2009, he informed Day that he
be granted a 30,000 Share stock option in connection with his promotion to Senior D

(Bullinger Dec. 1 4; Bullinger Depo. 106:14 —112:25; Huck Dec. 1 2). Because Skelit

L1}

*Throughout this factual summary, the Court will refer to “shares,” “stocks,” “s
options,” or “stock grants” as they ardéamed to in the deposition testimony or docume
cited.
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Day’s supervisor during the previous seven months and was responsible for
performance appraisal, Skelton also communicated the salary and stock option

Bullinger had decided on in connection with Day’s promotion to Senior Director. (Bull

Depo. 95:11 — 96:16; 105:6 — 106:13; 106:14 — 112:25). A Human Resource do¢

indicates “30,000 shares [wemgjanted for [Day’s] promotion.” (Day MSJ Statement|
Facts (Doc. 185) (“SOF”), Ex. A). A Janu&g, 2009, Salary Change Notice referenct
promotion for Day, with a Stock Award of 30,000 Shares. (Day Mtn. for Sang
Statement of Facts (“SOF”) (Doc. 187-8) p.4).

Day asserts that his Exhibit A also shows that Bullinger sent a requestto LSI D
Peggy Huck (“Huck”) and others identifying a need for a 30,000 stock grant for Day.
MSJ SOF 1409-1411, Ex. A). Exhibit A docunterefer to Days promotion and 30,00
Shares. If.) An email from Greg Heubel, Jr. (“Heubel”) under the subject
“Day_Justification_Recommendation_ Worksheet.xIs” states:

Per Phil’'s request, attached is the promo justification worksheet for Ken Day.
review the comp recommendation/analysis.

Phil, please complete and return the justification tab. Shooting for an effectiv
of 1/26 for all approvals. Also notice I'm recommending a 30k stock grant.
Cindy’s guidance, assuming everyone is ok with that, whether we should ent
in the system or take out the current grant and do the whole promo action outs
system.
Phil, given the reorg and Viking, are there any other “exception-based” promo
obvious scope increases that you are thinking of? We can’t open the flood ga
we need to properly compensate people for their new roles.
(Day MSJ SOF, Ex. C). Compensation Analyst Principal Cindy Rice (“Rice”) respon(
the email, asking if an HRD was done foryBapromotion and asking if the HRD went
specified persons.ld.). Huebel responded that the completed justification workshee
been completed by Bullinger and that he believed Huck was going to send the H
processing. I¢l.). On February 3, 2009, Rice further responded, stating that “the 30k

grant was already included in the recent SFesgstnd on the stock report Judy prepared

"The exhibits attached to Day’s SOF arelabtled with an Exhibit identifier. Th
Court, therefore, will refer to the ECF document designation.
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the upcoming CC/BoD meeting.”ld(). In response to Rice’s email, Vice Presiden

Human Resources Jon Gibson stated thawvhe aware of this and approved itld.). Day

of

asserts that this email trail establishegwday 2009 HRD document existed that established

a separate January 2009 30,000 promotion stock grant that is separate from the Ma

performance related stock option.

'ch 2

LSI Human Resources Director lan White (“White”) testified that, depending on the

content of an HRD, shares for a promotionld be separate from shares for a performe
review. (White Depo. (Doc. 203-5) 32:2-10).

A February 3, 2009, HRD document states: “30,000 shares granted for prom
with the explanation for the reason for the change form being “Promotion/Stock G
(Day MSJ SOF, Ex. D) The document also states: “HRIC: *** Please note a spred
was submitted on 2/2/2009 moving Ken into his new organization and the above infor
reflects that change.”Id.) A February 5, 2009, “Salary Change Notice” details Dg
promotion and states the type of action as a “Stock Grant” as “30,000 shares[.]” (D4
SOF, Ex. E). Similarly, a February 17, 2009, Preliminary Personal Compensation St3
referenced a Stock Award of 30,000 Optionghwn Options Grant Date of March 1, 20(
(Day Mtn. for Sanctions SOF, ECF 187-8, pp. 2-3).

On March 1, 2009, the Compensation Committee of the Board of Directors g

Day the 30,000 Share stock option. (Gilbert Dec. { 16; Bullinger Depo. 106:14 — 11
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On March 4, 2009, Skelton e-mailed Day a personal compensation statement that cgnfirm

the grant of the 30,000 stock options and provided information regarding the curren
price. (Skelton Dec. | 4, Ex. 1). @wpril 26, 2009, Day executed a “Notice of Grant
Stock Option Award under the LSI Corporation 2003 Equity Incentive Plan” for the 3
Share stock option. (Gilbert Dec. § 17). LSI asserts this notice confirms that LSI g
Day a 30,000 Share stock option and not any RSUs. (Gilbert Dec. { 18). Included v

notice of grant delivered to Day were a Nonqualified Stock Option Agreement and th

t stoc
of

D,00C
rante
vith tr

b Plal

which contained additional information redeng the 30,000 Share stock option. (Gilbert

Dec. 119). According to Gilbert, Day was pobvided with a Notice of Grant of Restrictg
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Stock Unit Award under the Plan in 2009 besmay was not granted any RSUs in 20
(Gilbert Dec.  20).

In March of 2009, Day reported to White that a sexually offensive video had
shown to Bullinger and Miland Karnik (“Kaiki) in January of 2009. (Day Depo. 261:]
— 263:8). According to Day, Day did not ask White to do anything with the inform
because White was not interested. (Day Depo. 263:9-13).

In late 2009, the department in which Day worked went through a restructurin

09.

beer

ation

D, an

Bullinger launched a sedr to fill the newly-created position of Senior Vice President of

Engineering to lead the department. (Depo. 142:5 - 144:1 & Ex. 14). Although Day w
considered for the position, Bullinger informed Day that he did not deem Day to poss
gualifications that he was looking for in the position. (Day Depo. 144:2 — 153:8 & EX
16, 17; Bullinger Depo. 113:13 - 115:6). On or about January 4, 2010, LSI hired Kar
the position, (Day Depo. 159:4-16 & Ex. 18; Karnik Depo, (Doc. 203-3) 10:19-23),
which Day reported to Karnik. (Day Depo. 159:4 — 160:6 & Ex. 18).

as

eSS tl
S. 15
nik fo

after

In December of 2009, Day began speaking with Dot Hill about possible employment

they spoke about possible employment for apipnately ten months. (Day Depo. 282:7-2

In February of 2010, Day informed Bullinger and White that he believed he s
have received 30,000 RSUs in addition to the stock option award of 30,000 Shareg
had received in 2009. (Bullinger Dec.  5; Whitec. 1 2). An email from White to Hug

stated:

4).
houlc
that
k

| think you were involved in Ken’s promotion last year. He says he received 30,00(

options as part of his perf reviewd30,000 RSUs for his promotion (he rememQg
specific discussions where these were different). I’'m only showing the option
in SAP. Do you have any notes or kag that would shed more light? The HF
indicates shares for the promotion.

(Day MSJ SOF, Ex. F). White also inqudref Rice and Heubel whether they recalled i
relevant discussions:
Ken Day was reviewing his stock historyaifirade recently and found what he thir
is a missing RSU grant related to his promotion to Sr. Director of Ext
Engmerrmg early last year. As my notePeggy says below, he understood he

receiving 30,000 options for the 2008 performance and 30,000 RSUs fq
promotion. | think you were both involved to some extent in the decision to prq
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and wanted to see if you recall the discussion or have any back up that might hel

Peggy didn’t have any additional detail.
(Id.). A February 23, 2010, email from White to Huck, Karnik, and Bullinger stated:
| wanted to let you all know that | just followed ugwith Ken regarding his ques

around his stock grant(s) last spring during the compensation cycle and
promotion. In order to demonstratetion that we werenguilty of changing our

tions
at hi

story, | sent him the attached email on some HR dialog regarding the stock (i

references a single gramt two places). He still feels that Phil presented

promotion stock (RSUs) as separanel @istinct from the option grant during the

compensation cycle. He said he would be following up with Phil and | encou
him to do so. | know we won't likely make a change but maybe talking it throug
help bring some resolution for him.

his

fagec
N will

Just so you have them, I've also attached the two documents referencing stock gra
that Ken received last spring. These forms, along with comments from Phil that Kel

recalls during the promotion discussion, have contributed to Ken's feeling that
getting two grants. Note that the regular comp notice form identifies "options" a

promotion for references "stock.” | didask with Ken that hbave used the tern|s

stock and options interchangeably but identify RSU grants as such when ma

Ne We
nd the

fe.

(Day Mtn. for Sanctions SOF, ECF 187-8, p. 1). LSl investigated Day'’s assertion, reyiewe

its records, and concluded that Day had only been granted a stock option covering 30,0

Shares in 2009. (Bullinger Dec. 1 5; White Dec. | 2; Huck Dec. | 3; Bullinger Depo. 103:1

— 105:5).

White explained to Day that LSI uses the terms “stock” and “option” interchangeably,

but specifically identifies “RSU grants” if RSUs are being awarded. (White Dec.
also Bullinger Depo. 103:17 — 104:17). In March 2010, to ameliorate Day’s co

B: sef

ncerr

regarding his misunderstanding of the 2009 stock option grant and to foster continuing goc

employer/employee relations, LSI asserts it voluntarily elected to award Day 2,000

(Bullinger Dec. T 6; White Dec. 1 2).The purpose of this award was to address D

RSU.

S\VAS]

concern and demonstrate to him that LSI valued him as an employee. (Bullinger Dgc.

White Dec. 1 5). Day expressed gratitude when LSI informed him that it would awa

d hin

2,000 RSUs. (Bullinger Dec. 1 8). The Compensation Committee of the Board of Dinector

granted Day the 2,000 RSUs in April 2010. (Gilbert Dec. | 21).
Karnik reorganized the Engineering Department. (Day Depo. 199:14-17; Bul

®Day objects to the attribution of knowledge and motive to LSI.

-8-
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14

Depo. 116:23 — 119:15). On March 4, 2010, Kami&grmed Day that he would be mové
to Director of Special Projects and was not being promoted to Vice President. (Day

168:19 — 169:7; 199:14 — 201:5). Day testified as follows:

Q. At some point in time did Mr. Karnikform you that he would be restructuring

the engineering department?
A. On [M[arch 4th he did that. B
Q. Okay. What did he tell you specifically?

d
Dep

A. That he was removing me from my pasitj that he was going to make me diregtor

or manager of special projects and thainaated my staff to report directly to him.

(Day Depo. 199:19-22). The next day Day mfied Bullinger he was disappointed that LiSI

was never going to make him a Vice President. (Day Depo. 170:16 — 172:7). Day als

e-mailed Karnik and informed Karnik he would do his best to make Karnik ang
successful. (Day Depo. 206:11 — 207:5 & Ex. 31).

LSI

On March 9, 2010, Day received an “exceeds expectations” performance evaluatic

for 2009, which was higher than his previavaluation. (Day Depo. 164:1-20 & Ex. 19).

When Day received his 2009 performance evaluation, he also received a raise, stock

and restricted stock units. (Day Depo. 164:1 — 166:22 & Day Depo. Ex. 19, 20).

optic
Da

complained about his performance evaluation to Karnik and Bullinger because he thoug

he should have been rated “outstanding.” (Day Depo. 167:19 —168:14; 169:15 — 17[1:25)

As Director of Special Projects, Day managed a team of engineers who focused c

turning key technologies into core develanh (Day Depo. 200:21 — 201:16). Day felt the

whole organization knew he was no longer a leader, and that he was embarrassed

humiliated because everybody knew he was no longer in charge. (Day Depo. 202:1-¢

Day’s compensation and benefits remained the same when he moved into the Dirg
Special Projects role, and he remained a Senior Director. (Day Depo. 205:5-10; Karnik

72:4-12). LSI Senior Director of Software Development Robin Huber (“Huber”) testi

ctor
Dep
fied

Day’s reassignment to Huber could have gagdieen perceived by others as a demot|on.

(Huber Depo. (Doc. 203-4) 19:23 — 21:3). Day felt that, since he was “a storage visi

onal

and technologist, it just seemed [he] was a good candidate for this job.” (Day Depo.[201:

5). Further, when asked if he acknowledged to Karnik that there was a need for the D
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of Special Projects role, Day testified that he “had to find some way to roll new techng
out. The advanced development departmenililsd}f had was not effective at doing that a
[LSI] needed to figure out how to do that.” (Day Depo. 201:12-15).

Day testified during his deposition about a March 23, 2010, meeting he ha
Bullinger:

Q. Is this an e-mail you sent to Mr. Bullinger on March 23, 2010?
A. ltis.

Q. Okay. And it looks like you're summarizing or following up on a meeting tha
just had with him.

THE WITNESS.: | think so, yes.

Q. ... Okay. What do you recall about that meeting?

A. | actually don't recall the meeting. The only thing | recall is what's written
So | assume Mr. Bullinger tried very haodbring closure to me that | was going
report to Mr. Milind as the special projscthat it was a good thinfg for me and t
he considered -- you know, he was going to do what he could for me with the
but there was not going to be any 30,000 shares and it was a very-- again, it \
difficult discussion; it was a pleasant discussion.

(Day Depo. 209:21 — 210:16).
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In July 2010, there was a further restructuring within the Engineering Department du

to declining business conditions. (Day Depo. 222:25 - 223:5). Karnik informed D4
LSI could no longer fund special projec{®ay Depo. 223:24 — 224:2; Karnik Depo. 85:
— 89:23). LSI offered Day the option okiag a separation package and leaving LS
remaining with LSI in an undefined position and reporting to Robin Huber, Direct
Controller Firmware. (Day Depo. 224:3 — 225:4). Day never saw the separation p3
nor did he ask to see it. (Day Depo. 226:23 — 227:10; Karnik Depo. 14:7-13). Day ad
the undefined position. (Day Depo. 225:5-12). Day'’s pay and benefits remained th
in this new position. (Day Depo. 232:15-19; Karnik Depo. 74:7-16; 76:2-6). Day infg
Huber that he “will have no trouble working on [Huber’s] team” and that he thought K
was “a good leader.” (Day Depo. 228:15 — 229:5 & Ex. 39) However, Day had issug
Huber because Huber repeatedly asked Day if he understood his job and respong
(Day Depo. 234:13 — 235:14).

On October 13, 2010, Day and Huber, as aglbthers, had a meeting with IBM to
present various technology concepts and projects. (Day Depo. 235:19 — 237:25).
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became offended during this presentation because he felt Huber spent a lot of time digcuss
the other people on his staff and did not spend enough time discussing Day’s rolg. (D:
Depo. 238:1-21). Following the presentation, Bagt Huber had an unwitnessed discussjon.

(Day Depo. 238:22 — 239:14-18). Day summarizes the conversation as follows:
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Q. Okay. Please tell me about the conversation with Mr. Huber.

A. Robin began with - - the first sentence out of his mouth was, “Ken, your skin

darker. In fact | think it looks darker than | remember.” You know,

“Maybe you've been not working so hard and getting a lot of sun.”

And | said, “Robin, you know, I'm Hispanic and | don't like this kind of talk.”

é\ntnll( Robin repeated a half a dozen tiimé&en, I'm serious. Your skin does log
arker.”

And | kept saying, “Robin, | findhis racially offensive. | really would prefer yg

stop.”

And he said, “No, maybe you’'ve been getting a lot of sun. Mexicans have

known to be lazy. Maybe You’re not working as hard as you used to work.”

And | said, “Robin, I really need you to stop this conversation. | find it

offensive.”

“Ken, you're just misunderstanding me. I'm just telling you what | observe.”

And | said, “Robin, please move on.” And like | say, after asking him many timg

finally moved on.

Day testified during his deposition as follows:

Q. Did Mr. Huber ever take an adverse job action against you?
MR. MORRIS: Objection. It's a legal phrase. It requires a legal conclusion.
THE WITNESS: | don't know what you mean.
2. I\BIY MR. CAMERON: Did he ever write you up?

. No.
Q. Did he ever discipline you?
A. What would that mean?
Q. Did he ever take any disciplinary action against you?
A. Is disciplinary action saying | don't like the way you did this job? Is th
disciplinary action?
| don't know. Did it affect your record - - did it affect your employment rec
. I don't believe | hope not. If it did, | don't know about it.
: I\IOkay. Did he ever cut your pay?

0.
|eid he ever change your benefits?

0.
. Did you complain to anyone at L3iaut Mr. Huber's alleged treatment of you
any time during your employment with LSI?
A. The first time | complained -- so the answer to the question is yes, as you af
Q. Who did ?/ou complain to during your employment with LS| about Robin Hu
treatment of you?
A. Mr. Karnik.
Q. When did that occur?
A. I'm going to refer to my notes.

Q>0 PO PO
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(Day Depo. 239:19 — 240:16). Huber testifiedgihis deposition that he had a discussion
with Day about his tan. (Huber Depo. 129:2 — 138:22).
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October 15th is when | think it is.

Q. Did you complain to anybody other than Mr. Karnik about Mr. Huber's treafment

of you during your employment with LSI?

A. Yes.

Q. Who?

A. lan White.

Q. When did you complain to lan White about Mr. Huber's treatment of you?

A. During my exit interview.
(Day Depo. 246:6 — 247:23).

On Friday, October 15, 2010, Day informedIBiger that he felt he was being force
out of LSI, Bullinger did not know the full story, and his only recourse was to resign.
Depo. 252:5-24). Day testified that Bullinger said, “Ken, | don’t care. If you feel likg

have no job, resign.” (Day Depo. 252:23-24). At that time Day did not tell Bullinge

pd
(Day
you

I any

of his allegations regarding his conversation with Huber at the IBM meeting. (Bullinger

Depo. 125:10-12). On that same day, following Day’s conversation with Bullinger, K
called Day to inquire whether he had resigned. (Day Depo. 28:20-25; 249:8 — 250:2"
57). Day informed Karnik he was “seriously considering” resigning, and Karnik expl
the process of submitting a resignation letter. (Day Depo. 249:8 — 250:25 & Ex. 57,
Depo. 77:21 — 78:13). Day testified during his deposition that, during this conversat
informed Karnik about his incident with Huber. (Day Depo. 248:8 — 251:6). Day e-n
Karnik and informed Karnik that he appreciatlkdt Karnik had reached out to him and t
the call demonstrated Karnik's "sensitivity and professionalism.” (Day Depo. 255:20 -
& Ex. 42). Karnik never made any comments to Day about his race, color, national
or age. (Day Depo. 281:21 — 282:6).

Karnik indicated twice in his deposition that he did not advise Huber of L
allegations of discrimination by Huber regaugl Day’s skin color (Karnik Depo. 18:18 -
19:11; 21:11), but also stated he did discussalissues with Huber. (Karnik Depo. 24:4
Moreover, Karnik testified that he discussed with Huber what happened during the n
with IBM and raised the issue with lan V#hin Human Resources. (Karnik Depo. 18:{
21:16; 24:4-14). White testified that he investigated Day’s claims. (White Depo. 62:

White and Huber disagree whether this investigation included a discussion betweel
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and Huber. (White Depo. 62:11-21; Huber Depo. 146:12 — 150:9). Huck acknowledded ar

investigation was not documented, although the normal practice is to docum
investigation. (Huck Depo. (Doc. 203-6) 111:1-3). Further, White testified that he d
document his investigation in any way (White Depo. 62:22-24; 68:23-25), and
followed up with Day (White Depo. 68:19-22).

PNt
id no

neve

Karnik testified that, on October 15, 2010, he discussed with Day that Day’s acces

to the LSI network would be shut off. (KakriDepo. 80:5-24). He further testified that t
intent was to shut off the access, but lterat recall whether access was actually shut
(1d.).

Also on October 15, 2010, Dot Hill sent Day an offer of employment; Day acc
the offer. (Day Depo. 284:3-17 & Ex. 47). The salary Day received from Dot Hill was h
than the salary he had with LSI. (Day Depo. 284:18 — 285:3 & Ex. 47).

On Monday, October 18, 2010, Day submithesl resignation letter to LSI. (Da
Depo. 256:7 — 258:21 & Ex. 43). Day testfiduring his deposition that he resign
because he believed LSI no longer wanted him to be an employee and becaus
“pushed [him] over the edge with the racial slurs.” (Day Depo. 257:13 — 258:6). Ho\
Day also testified that nobody at LSI informed him that he would not have a joh
October 18, 2010. (Day Depo. 258:7-9). Day'’s resignation letter contains no allegat
harassment, discrimination, or retaliation. (Day Depo. 256:7 — 258:21 & Ex. 43).

As a result of his resignation, Day’s employment with LSI terminated effe
October 19, 2010. (Day Depo. 256:7-9; 259: 2%6:2). On October 19, 2010, Day had
exit interview with White. (Day Depo. 258:22 — 264:9; White Depo., 5:19-20). During

exit interview, Day stated that he felt Huber's comment abauskin looking dark was

racist and that Huber was implying he must be spending time outside. (White Depo,
67:7). White investigated Day’s allegations and determined that Huber’'s comment
Day’s skin tone was not of a racist nature. (White Depo. 62:8 — 63:14; 66:16 — 67:22
Depo. 105:5 - 106:8; 106:25 — 107:22). At thisstifday again informed White of a vide

he saw in March 2009 which he found offensive; the video depicted “white men slg
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women.” (Day Depo. 261:17 — 263:20).

As to LSI CEO Abhijit Talwalkar (“Talwalkar”), Day testified that Talwalkar neyer

made comments about his race, color, age or national origin; this appears to be in the cont

of conversations with Day. (Day Depo. 278:21 — 279:21). Day testified he did not fee

Bullinger or Karnik ever referenced Day’s race, age, or national origin in a negativg
(Day Depo. 279:22 — 282:6). BPéaestified that, in addition to the foregoing, he belie
Huber, Karnik, Bullinger, and Talwalkar discriminated agaimsn by putting him in

embarrassing and awkward situations with regard to his employment and job titles.

Depo. 274:13 — 276:8).
Additionally, Day testified that he suffered both emotionally and physically as a
of LSI's conduct (Day Depo. 290:10 — 294:13)

During his deposition, Day testified he was not provided with an employee hang

b way

VeS

resul

book

but he was given links to LSI's internaltmerk where he could access such information.

(Day Depo. 91:9-14). However, Day did receive an Invention Confidential Agreement
he viewed as part of the LS| handbook. (Depo. 297:2-6). Day also testified as follow

Q. In your complaint one of your claims is that LS| breached corporate hant
policies. What corporate handbook policies are you referring to?

A. Okay. So you're asking me specifically about the phrase breach of cor
handbook policies?

Q. Correct. What corporate handbook policies do you allege LSI to have brez
A. Well, I don’t mean to be - - | certainfgel like LSI treated me in a disrespect
way and these - - | don't mean - - these are my lawyer’s words, not mine,
certainly feel like the LSI ethics implhat they are gointp treat people withou
discrimination and in a respectful way and have respect for an individual,
certainly don't feel like that was the case for me.

Q. What ethics policy are you referring to?

A. | don’t have a specific line in that handbook that | could point you to.

Q. You testified earlier you don’t have anlddook. I'm just trying to get an idea ft
what policy or policies you claim LSI breached.

Mr. Morris: Note my objection. Mischaracterization of his testimon?/?

A. I'm claiming that LSI told me - - | id LSI employees that we would treat you
a fair and respectful way. | think that's said in maybe diffesgords on the LS
employee website. That's what I'm claiming was breached.

*Day also testified that the video was shown to Bullinger and Karnik in Januj
2009, (Day Depo. 262:8-9), and that he told Whlteut it as soon as he saw it in March
2009. (Day Depo. 263:6-7).
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Q. Okay. You can'’t identify a specific policy today?
A. | cannot identify a specific policy today.

(Day Depo. 287:1 — 288:21).

On April 7, 2011, Day submitted an EEOC Charge of Discrimination alleging

discrimination based on color, age, and national origin. (Day Depo. 272:13 — 274:12, E

45).

[I. Summary Judgment Legal Standard

Summary judgment may be granted if the movant shows “there is no genuing isst

as to any material fact and that the moving party is entitled to judgment as a matter ¢f law

Rule 56(c), Federal Rules of Civil Procedure. The moving party has the initial respon

of informing the court of the basis for itsotion, and identifying those portions of “the

pleadings, depositions, answers to interrogatories, and admissions on file, together

Sibilit

with t

affidavits, if any,” which it believes demonstrate the absence of a genuine issue of mater

fact. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986).

Once the moving party has met the initial burden, the opposing party must "go heyor

the pleadings" and "set forth specific facts showing that there is a genuine [material] issl

for trial." 1d., 477 U.S. at 248 (internal quotes omittesde also Cusson-Cobb v. O'Lessker
953 F.2d 1079, 1081 (7th Cir. 1992) (cannot relyh@nallegations of the pleadings, or ugon

conclusory allegations in affidavits). #@honmoving party must demonstrate a dispute “¢ver

facts that might affect the outcome of the suit under the governing law” to preclude entry

summary judgmenfnderson v. Liberty Lobby Inel77 U.S. 242, 248 (1986). Further, the

disputed facts must be materi@kelotex Corp.477 U.S. at 322-23. Further, "a party can

manufacture a genuine issue of material fact merely by making assertions in it

hot

5 leg

memoranda.”S.A. Empresa de Viacao Aerea Rio Grandense (Varig Airlines) v. Walter

Kiddle & Co, 690 F.2d 1235, 1238 (9th Cir. 1982).

The dispute over material facts must be genuitiederson477 U.S. at 248, 10

Q)

S.Ct. at 2510 A dispute about a materifdct is genuine if “the evidence is such thgt a

-15 -




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

reasonable jury could return a verdict for the nonmoving paldy.”A party opposing ¢
properly supported summary judgment motion must set forth specific facts demonsti
genuine issue for trialld. Mere allegation and speculation are not sufficient to cre:
factual dispute for purposes of summary judgmévitherow v. Paff52 F.3d 264, 266 (9t
Cir. 1995) (per curiam). “If the evidence is merely colorable or is not significantly prob
summary judgment may be grantedriderson477 U.S. at 249-50. However, the evidef
of the nonmoving party is to be believed and atijiable inferences are to be drawn in
favor. Id. at 255. Further, in seeking to establish the existence of a factual dispute, tl

moving party need not establish a material asetifact conclusively in his favor; it i

ating
hte a
R
ative,
nce

NS

e no

S5

sufficient that “the claimed factual dispute @wn to require a jury or judge to resolve the

parties’ differing versions of the truth at triall"W. Elec. Sery809 F.2d 626, 631 (9th Ci
1987).

[1l. Consideration of Admissible Evidence

Additionally, the Court is only to consider admissible evidemderan v. Selig447

F.3d 748, 759-60 (9th Cir. 2006) (pleading amgosition must be verified to constitute

opposing affidavits)FDIC v. New Hampshire Ins. C®53 F.2d 478, 484 (9th Cir. 199

¥

L)

(declarations and other evidence that wouldogoadmissible may be stricken). Moreover,

“at the summary judgment stage, courts do not focus on the admissibility of the evio
form. [Courts] instead focus on the admissibility of its conterifatceau v. Internationa
Broth. of Elec. Worker$18 F.Supp.2d 1127, 1141-42 (D.Ariz. 2009).

A "genuine" issue of "material" fact cannot be created by a party simply m

assertions in its legal memorandéarig Airlines 690 F.2d at 1238. Declarations and ot

evidence that would not be admissible may be strick&1C v. New Hampshire Ins. Ca.

953 F.2d 478, 484 (9th Cir. 1991). Indeed, a “tasmry, self-serving affidavit, lackin
detailed facts and any supporting evidence, is insufficient to create a genuine is
material fact.”Nilsson v. City of Mes&03 F.3d 947, 952 n. 2 (9th Cir. 200&}ation

omitted Moreover, statements must allege personal knowle@ge Skillsky v. Luck
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Stores, InG.893 F.2d 1088, 1091 (9th Cir. 1990) ("Like affidavits, deposition testimony
Is not based on personal knowledge and is hearsay is inadmissible and cannot raise §
issue of material fact suffiart to withstand summary judgment.Sge alsBlock v. Los
Angeles253 F.3d 410, 419 n. 2 (9th Cir. 200B@gdobenko v. Automated Equip. Cof20
F.2d 540, 544 (9th Cir. 1975)uoting Perma Research & Development Co. v. Singer
410 F.2d 572, 578 (2nd Cir. 1969) (“[i]f a party who has been examined at leng
deposition could raise an issue of fact simply by submitting an affidavit contradictir
own prior testimony, this would greatly dimmsh the utility of summary judgment as
procedure for screening out sham issuesct’f. Additionally, the court is to review th
record as a whole, but must disregard evidence favorable taothegrparty that the jury
is not required to believe and must give credence to the uncontradicted and unimy
evidence of the moving party, at least “tioe extent that thagvidence comes fror
disinterested witnessesReeves v. Sanderson Plumbigg0 U.S. 133, 150-51, 120 S.C
2097, 2110 (2000yitation omitted

The controverting statements and objections place the statements in contg

clarify them. Although the Court will not address each dispute, the Court notes th

objects to the Gilbert Declaration and LSI olgeict an unauthenticatesinail. It appears

that the content of this evidence would be admissible and, therefore, the Court will cq
this evidence. Specifically, as to the Gilbert declaration, Day is not disputing the con
the declaration and does not dispute the conféhe documents cited to by Gilbert or ass
that the documents have not been disclosed. Moreover, Gilbert has personal know
the documents cited to and the contents therein. Any procedural barriers to testimo
Gilbert at trial would be subject to argument, but this does not alter the fact that the

would be admissible. Similarly, LS| does miject to the contents cited to by Day in

MSJ SOF, 1 1, but the inferences made fhemeregarding an email from Bullinger. T}
specifically cited documents, however, appear to be admissible. The Court will cg

these items of evidence, but not the characterization by counsel of § 1 of the SOF.

 that
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Additionally, the Court will only consider the admissible evidence that is suppprted
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by specific facts that may show a genuine issue of material $®&.Anderson v. Libert
Lobby, Inc, 477 U.S. 242, 248, 106 S.Ct. 2505, 2510 (1986).

IV. Count I: Fraud, Deceit, Misrepresentation and Fraudulent Inducement

Under Arizona law, the elements of Fraud, Deceit, and Misrepresentation, an
basis for Fraudulent Inducement, may be either actual or construstaveee v. Morris68
Ariz. 224, 227-28, 204 P.2d 475, 476-77 (1949). Actual fraud requires (1) a represel
(2) its falsity; (3) its materiality; (4) the speaker’s knowledge of its falsity or ignorance
truth; (5) his intent that it should be adtupon by the person and in the manner reasor
contemplated; (6) the hearer’s ignorance of its falsity; (7) his reliance on its truth;
right to rely thereon; (9) his consequent and proximate injMyore v. Meyers31 Ariz.
347,253 P. 626, 628 (Ariz. 1928ge alsiMeritage Homes Corp. v. Hancqd&22 F. Supp
2d 1203, 1218 (D. Ariz. 2007).

LSI points out that Day’s Amended Complaint states a claim for actual fraud.
response, however, Day argues that there is a genuine factual dispute as to
constructive fraud has been established. When new allegations are asserted in opp
a motion for summary judgment, a court may, in some circumstances, treat the inclu
a motion to amend the complaint pursuant to Fed.R.Civ.P. 8{#gm Inglis, Etc. v. ITT]
Continental Baking C9.668 F.2d 1014, 1053, n. 68tt{9Cir.1981), (citingSherman v
Hallbauer, 455 F.2d 1236, 1242 (5th Cir. 1972). Rule 15(a) provides that leave to 4
shall be freely given when justice so requires, and several factors are relevant to de
whether leave to amend should be granieduding “undue delay, bad faith or dilato
motive on the part of the movant, repeated failure to cure deficiencies by amen
previously allowed, undue prejudice to the opposition party by virtue of the allowance

amendment, [and] futility of amendmen&thlacter—Jones v. General Telephd@&6 F.2d

Y

d the
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435 (9th Cir.1991). However, neither party addresses these issues in their briefs. The Col

therefore, declines to treat Day’s new allegations as a motion to a®eae.g. Mortkowit

v. Texaco, In¢842 F.Supp. 1232 (N.D.Cal. 1994). Moreover, not only has Day already
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an Amended Complaint, but he raises these new claims approximately three yea
initiating the litigation. In other words, Day has unduly delayed in raising the new thq
Day’s new theories, asserted for the first time in Day’'s Response to LSI's Motiq
Summary Judgment, that LSI promised Day shares of stock in exchange for ac
employment at LSI, LS| promised Day shares of stock for his promotion, and constt
fraud, therefore, fail.

Day’s Amended Complaint alleges LSI fraudulently induced him to leave a s
position with IBM, with no intention of providing him with the promised induceme
Specifically, Day asserts he was assured by Bullinger his role would be tha
Distinguished Engineer, but that he would be promoted to a fellow, or vice preg
position within a year. Day alleges he relied upon those representations in turning
retention offer from IBM and accepting employment from LSI. However, the evid
before the Court does not show that a genwseed of material fact exists as to whet
Bullinger knew the representations were falgarther, as no position had been offered
LSl prior to Day’s rejection of the retentioffer by IBM, there is no factual dispute that D
relied upon the representations in rejecting the offer. As to whether Day relied
representations in accepting LSI's offer, “[flraud can be based upon unfulfilled promi
expressions concerning future events only if statements regarding those events “we
with the present intent not to performNMcAlister v. Citibank (Arizona)L 71 Ariz. 207, 214
829 P.2d 1253, 1230 (App. 2001) (quotiygudnuts, Inc. v. Lan&31 Ariz. 424, 426, 64
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P.2d 912, 914 (Ariz. Ct. App. 1982)). Here, there is no evidence of Bullinger's knowledge

of the falsity. Indeed, Day’s depositiontiesony indicates that he believes Bullinger w
acting in good faith. Further, this case does not involve a representation as to
present rents, profits, or income[Tarrel v. Lux 101 Ariz. 430, 434, 420 P.2d 564, 5
(1966), which may provide a sufficient basis for a fraud claim. Rather, this case in
proposed future compensation. The Court will grant summary judgment in favor of

to this claim.
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V. Count II: Breach of Contract

For a valid contract to exidhere must have been an offer, acceptance of the (
consideration, sufficient specification of terms so that the obligations involved c
ascertainedK—Line Builders, Inc. v. First Fed. Sav. & Loan As4'89 Ariz. 209, 212, 67]
P.2d 1317, 1320 (App.1983), and the parties nmaste intended to be bound by t
agreement,Schade v. Diethrich158 Ariz. 1, 9, 760 P.2d 1050, 1058 (1988) (1
requirement of certainty is not so much a contractual validator as a factor reley
determining the ultimate element of contract formation—the question whether the
manifested assent or intent to be bound”). Arizona “permits the consideration of ex
evidence . . . on the issue of contract intetation.” 1 Ariz. Prac., Law of Evidence § 104
(4th ed. 2013) (citations omitted). Further, parol evidence is appropriate for consid
in resolving a motion for summary judgme®ee e.g., Taylor v. State Farm Mut. Auto. |
Co, 175 Ariz. 148, 854 P.2d 1134 (1993).

The Supreme Court of Arizona has stated:

We cited with approval the Second Restatement of Contracts' [§ 24] definitior]
offer as “the manifestation of willingness to enter into a bargain, so made as to

another person in understanding that his rasgethat bargain is invited and will
conclude it.” Tallent v. National General Insurance C&85 Ariz. 266, 268, 91%

P.2d 665, 667 (1996).] Thus, whether anrdffes been made does not depend or
offeree's understanding of the terms of the offer, but instead on whether area
person would understand that an offer has been made and that, upon accept:
offeror would be bound. [Citation omitted.]
Ballesteros v. American Standard Ins. (226 Ariz. 345, 348, 248 P.3d 193, 196 (201
An acceptance is a manifestation of assent to the terms of an offer in the manner in
required by the offer Contempo Const. Co. v. Mountain States Tel. & Tel. X&3 Ariz.

279,281,736 P.2d 13, 15 (App. 1987). “Consideration is defined as bargained for eX

whereby the promisors . . . receive some hiepethe promisee . . . suffers a detriment.

Coup v. Scottsdale Plaza Resort, L1823 F.Supp.2d 931, 943 (D.Ariz. 2011).
Further, the Supreme Court of Arizona has stated:
The fact that one or more terms of a praggbbargain are left open or uncertain n

show that a manifestation of intention is not intended to be understood as an ¢
as an acceptance.
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Restatement § 33(3).

... But the actions of the parties may show conclusively that they have intended t
conclude a binding agreement, even though one or more terms are missing or are |
to be agreed uporin such cases courts endeavor, if possible, to attach a sufficiently

definite meaning to the bargain

Id. comment a (emphasis added).

Schade 158 Ariz. at 9, 760 F.3d at 1058. “The requirement of certainty is not so much «

contractual validator as a factor relevant to determining . . . whether the parties manifest

assent or intent to be boundSchade 158 Ariz. at 9. “Any requirement of ‘reasonal)

e

certainty’ is satisfied if the agreement that was made simply provides ‘a basis for deterfminir

the existence of a breach and for giving an appropriate remefigtdte of Decamacho gx
rel. Guthrie v. La Solana Care and Rehab, 1284 Ariz. 18, 21, 316 P.3d 607, 610 (App.

2014) (citations omitted). Further, “[m]utual assent is ascertained from objective evi

Hence

not from the hidden intent of the parties. Objective evidence includes written and $poke

words as well as actsJohnson v. Earnhardt’s Gilbert Dodge, In212 Ariz. 381, 384, 13}
P.3d 825, 828 (2006).

Additionally, “[i]t is well established that, in an action based on breach of con

L4

tract,

a plaintiff has the burden of proving the existence of a contract, breach of the contract, a

resulting damages Chartone, Inc. v. BerninR07 Ariz. 162,170, 83 P.3d 1103, 1111 (App.

2004).

A. Employment Agreement
LSI argues that Day admitted he never had an employment contract with LSI

Q. Okay. Were you ever provided with an employment contract b?; LSI? _
A. I was not. You're asking was | ever given anything in writing? The answer i

(Day Depo. 91:3-6). Further, Day’s application, which was completed online and ing
the typed initials “KD”, included a statement that Day understood that his employment
be at will and that such status could not be changed except in writing. (Day Depo.
86:14). Day also acknowledged the Employee Invention and Confidential Inforn

Agreement, which he signed, included a provision that he understood and agreed he
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being employed by the Company for any specified period of time and either [he]
Company [could] terminate [his] employment with the Company at any time for any rg
with or without cause.” (Day Depo. 94:195:3). Although terms had been discussed
an offer letter had been sent by LSI, theraasbasis to conclude that the fact of {
employment (as opposed to the terms) was governed by anything other than the ag
for at-will employment. The Court finds LSl is entitled to summary judgment on the

of breach of an employment agreement.

B. Promotion to Vice President or Fellow
To the extent Day’s breach of contra@iot is based on LSI's alleged offer to ma

Day a Vice President or Fellow, LSI argues this claim fails because LSI never offerg

or th
paSOr
and
he
reem

ISSUE

ke
ed Da

a Vice President or Fellow position. The testimomyarding this issue is such that the Caurt

finds a genuine issue of material fact exists as to whether LS| promised Day
promaotion.

However, the Court agrees with LS| that Day has not timely filed this claim. In
Day has not responded to LSI’'s argument thatdlaim was not filed timely. Day testifig
that he knew as of May 2008 when he acagfte LSI position that LS| was not going
offer him a vice president position. (Day Dep6:16 — 60:22). Further, Day testified th

such

Heed
d
to

at

he knew as of March 5, 2010, that LSI was never going to make him a Vice Presidenf. (D:s

Depo. 170:16 — 172:7). In Arizona, a claim for a breach of an oral or written emplo

contract must be commenced within one ydtar the cause of action accrues. A.R.S. §

ymen

12-

541. ADD ROS CASE - P 24 Day did not file this action until March 31, 2011, including the

claim for the breach of the employment termsiclvlwas not within one year of his learnil
that he would not become a Vice President at LSI. The Court finds summary judgr

favor of LSI as to this claim is appropriate.

C. 30,000 RSUs

The Court will address this claim in conjunction with Day’s request for sum

-22 -
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judgment as to this claim.

VI. Count lll: Breach of Implied Covenant of Good Faith and Fair Dealing

“Arizonalaw implies a covenant of good faith and fair dealing in every contBake”

Fashion Corp. v. Kramei202 Ariz. 420, 46 P.3d 431, 434 (App. 2002) (quotRagvlings

v. Apodacal51 Ariz. 149, 726 P.2d 565, 569 (Ariz.1986)). “Such implied terms afe as

much a part of a contract as are the express terWells Fargo Bank v. Ariz. Laborer

Teamsters & Cement Masons Local No. 395 Pension Trust BQhdAriz. 474, 38 P.3d 12,
28 (Ariz.2002). The purpose of this covenarsiagneither party will act to impair the riglnt

B,

of the other to receive the benefits which flow from their agreement or contractua

relationship.” Bike Fashion46 P.3d at 434 (internal quotation marks omitted) (quagting

Rawlings 726 P.2d at 569-70)). This covenant “guarantees the protection of the partie

reasonable expectations,” and is breached either “by exercising express discretion In a w

inconsistent with a party's reasonabipextations and by acting in ways not expressly

excluded by the contract's terms but which nevertheless bear adversely on the| part

reasonably expected benefits of the bargaitd” at 434-35. However, “an impligd

covenant of good faith and fair dealing cannot directly contradict an express contract term

Id. at 434-35.

Additionally employment contracts “contain[] an implied-in-law covenant of good

faith and fair dealing that requires ‘neither party do anything that will injure the right of the

other to receive the benefits of their agreememiélson v. Phoenix Resort Carf88 P.2d
1375, 1384 (App.1994) (quotiyagenseller v. Scottsdale Memorial Hospifiad 7 Ariz.
370, 383, 710 P.2d 1025, 1038 (1985) (superseded in party by A.R.S. § 23-1501)).

covenant of good faith and fair dealing “doest create a duty for the employer to termin

m 113

the employee only for good cause,”™ nor does it
termination.” Consumers Int'l, Inc. v. Sysco Cqrfh91 Ariz. 32, 37, 951 P.2d 897, 9

(App. 1997) (quotingVagenseller710 P.2d at 1038). A claim for breach of the impl

But, t

ate

protect the employee from a “no-dause

D2
ied

covenant may be viable if a plaintiff is ajiag that conduct other than the termination itself
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breached the covenarfiee, e.g., Comeaux v. Brown & Williamson Tobaccp91é. F.2d
1264, 1272 (9th Cir.1990).

Because Day seeks punitive and exemplary damages, LSI argues that Day is
his breach of implied covenant of good faitiddair dealing claim aa tort claim. LSI
argues that such a claim, based on a special relationship, does not exist under Ariz
Nelson v. Phoenix Resort Corporatjat88 Ariz. 188, 198, 888 P.2d 1375, 1385 (A

1997). This Court agrees and, to any extent Day seeks recovery as a tort, summary |

Dring

bna |

D.
idgm

in favor of LS| will be granted. However, Day also alleged he “has suffered and corjtinue

to suffer substantial losses in earnings, stock grants, stock options, restricted stogk uni

retirement benefits, and other employee bignédiat he would have received had LSI pot

breached the agreement.” (Doc. 74, p. 8). This allegation, in conjunction with Day s

pekir

actual, general and compensatory damagesateh Day is also seeking relief based gn a

contract theory. However, although a two year statute of limitations applies to claims for

breach of an implied covenant of good faith and fair deasieg e.9. Manterola v. Farme

[S

Ins. Exchange200 Ariz. 572, 30 P.3d 639 (2001), because Day’s claim is based on

contract theory, a one year statute of limitations applies. A.R.S. § 1Z8#4r v.

Compuware Corp202 F.Supp.2d 1067 (D.Ariz. 2002). The Court finds Day did not timely

file this litigation. Moreover, to the extent Day’s claim is based on a contract theoty, the

Court has previously addressed whether there are genuine material issues of fact in disp

as to Day'’s contract claims. Summary judgment in favor of LSI on this count is appro

VII. Count IV: Violation of Corporate Handbook Policies

In Arizona, because at-will employment relationships are contractual, “the part
free to create a different relationship beyond one at will ‘and define the parameters
relationship, based upon the totality of their statements and acti@esiasse v. ITT Corp
194 Ariz. 500, 505, 984 P.2d 1138, 1143 (1999) (quatfiagner v. City of Glohd 50 Ariz.

jriate

es ar

of th

82, 86, 722 P.2d 250, 254 (1986)). An implied-in-fact contract term is one that is inferre

from the statements or conduct of the partreslzecomes as enforceable as an express

-24 -
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Wagenseller147 Ariz. at 381, 710 P.2d at 1036 (citing 1 Arthur L. Corbin, Corbin on

Contracts § 17, at 38 (1960)).

“[llmplied-in-fact terms may be found in an employer's policy statements regarding

job security or employee disciplinary procedures, such as those contained in pe

manuals or memorandaRoberson v. Wal-Mart Stores, In202 Ariz. 286, 290, 44 P.3

Fsonr
d

164, 169 (App. 2002) (citations omitted). Indeed, “[w]hether there is a promise ¢f jok

security or certain disciplinary procedures implied-in-fact by an employer through its

personnel manual or otherwise is a question of fadt.”
Arizona does recognize, however, that not all handbook terms create cont
promises. “A statement is contractual only if E@oses ‘a promissory intent or [is] one tk

the employee could reasonably conclude constituted a commitment by the employe

ractu
nat

L If

statement is merely a description of the empisy®esent policies . . . it is neither a promlise

nor a statement that could reasonably be relied upon as a commitm@&mstriiassel194

Ariz. at 505 (citation omitted). “When an employer chooses to include a handbook stateme

‘that the employer should reasonably have expected the employee to consids
commitment from the employer,’” that term becomes an offer to form an implied-if
contract and is accepted by the employee's acceptance of emplogin@itation omitted).
Indeed, “handbooks can include a variety of non-promissory information for employ
Id. (citation omitted).

In at least one filing, LSI has asserted that it did not have an employee har
during Day’s employment. (Doc. 99-1, Ex. F). However, Day has testified that h
provided with web links to LSI’s internal network where he could access such inform
(Day Depo. 91:9-14). Moreover, Day was not the only LS| employee that viewed the
information as a handbook. (Huber Depo. 152:14-16). Day asserts LSI violated i
policies as to document retention and investigation of discriminatory conduct. Hoy

there is no evidence before the Court that the Handbook included any language that it

el asS

n-fact

yees.

dboc
e wa
ation
onlin
[S OW
vevel

ndica

a promissory intent or that employees could reasonably conclude constituted a commmitme

by LSI. Alternatively, there is no evidence before the Court that the Handbook includ
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language of limitation or a disclaimer ttia¢ Handbook does not provide any implied-in-fact

contractual requirementSee e.g. Thomasv. Garrett Coipd4 F.Supp. 199 (D.Ariz. 1989).

In asserting a breach of corporate handbook policy claim, Day is essentially makin

a breach of contract claim. There must not only be a genuine factual dispute as to

whetl

there was a corporate handbook that was breached, but there must also be a genuine dis

as to whether resulting damages exidtartone, Inc. v. Bernin07 Ariz. 162, 170, 83 P.3d

1103, 1111 (App.2004) (citinghunderbird Metallurgical, Inc. v. Ariz. Testing Lab.
Ariz.App. 48, 423 P.2d 124 (1967)).

Here, Day argues LSI breached the Handbook by not following its own docyimen

retention policies and by failing to investigate the allegations of discriminatory conducf. Th

Court notes that Day has not pointed to any provision in LSI's policies that require

investigations into employee complaints to be documented. Moreover, Day repor

alleged discriminatory conduct on Frid&gtober 15, 2010, and tendered his resignatio

fed th

0N

Monday, October 18, 2010. Any implied-in-fact contractual relationship between L$I anc

Day ended when the employment relationshipt@asinated. In other words, there was

no

realistic opportunity for LSI to investigate the alleged discriminatory conduct whilg any

implied-in-fact contractual relationship existed. Similarly, Day alleges LSI did not comply

with its own document retention policies after LS| was advised of potential litigation — again

after any implied-in-fact contractual relationship ended. The Courtfinds summary jud

in favor of LSI is appropriate as to this claim.

VIIl. CountV: Intentional and/or Negligent Infliction of Emotional and Physical Dist

As to a claim for intentional infliction of emotional distress, a plaintiff must esta

gmer

Fess

plish

(1) the conduct of defendant was “extreme” and “outrageous,” (2) defendant intended |

cause emotional distress or recklessly disregarded the near certainty that such condyct wc

result from his conduct, and (3) severe emotional distress did occur as a result of defendar

conduct. Citizen Publishing Co. v. Miller210 Ariz. 513, 517, 115 P.3d 107, 111 (2005);

Wells Fargo Bank v. Arizona Laborers, Teamsters, and Cement Masons Local No. 3¢

-26 -
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Pension Trust Fund201 Ariz. 474, 38 P.3d 12 (2002) (discussing difference bety
negligent and intentional torts). The acts ningstso outrageous in character and so extr

in degree, as to go beyond all possible bounds of decency, and to be regarded as

veen
eme

Atroci

and utterly intolerable in a civilized communityMintz v. Bell Atlantic Systems Leasin

International, Inc, 183 Ariz. 550, 554, 905 P.3d 559, 563 (App. 1995) (quotation omifted).

Further, the defendant must either intend to cause emotional distress or recklessly disreg

the near certainty that such distress will result from his condioetd v. Revlon153 Ariz.
38, 43, 734 P.2d 580 (1987).
“[llt is extremely rare to find conduct inglemployment context that will rise to tf

level of outrageousness necessary to provide a basis for recovery for the tort of intq

infliction of emotional distress.Mintz, 183 Ariz. at 554 (quotinGox v. Keystone Carbon

Co. 861 F.2d 390, 395 (3d Cir.1988¢rt. denied498 U.S. 811 (1990). However Hord,

the Court found that the “failure of an employer to promptly investigate complaints of 4
harassment is significant in making a determination to impose liability on an employ
its supervisors' acts of sexual harassment.” 153 Ariz. at 43. In this case, Day testif
he informed Karnik about his incident with Huber. (Day Depo. 248:8 — 251:6). K
indicated twice in his deposition that he did not advise Huber of Day’s allegatig
discrimination by Huber regarding Day’s skin color (Karnik Depo. 18:18-19:11; 21:11
also stated he did discuss these issuedhuitier. (Karnik Depo. 24:4-6). Moreover, Karr
testified that he discussed with Huber what happened during the meeting with 1B
raised the issue with White. (Karnik Depo. 18:6 — 21:16; 24:4-14). White testified t
investigated Day’s claims. (White Depo.&2:0). White and Huber disagree whether {
investigation included a discussion between White and Huber. (White Depo. 62:

Huber Depo. 146:12 — 150:9). Indeed, Huber testified that he was unaware

e

bNtior

bexus
er fo
ed tr
arnik
ns o
, but
ik
M an
nat he
his
11-2]

pf ar

complaints regarding his comments until receiving a letter from Day’s counsel detailing th

allegations. (Huber Depo. 146:12 — 149:19). Further, Huber testified that neither WH
other HR personnel had asked him about thelemti and he did not provide a statem

around the time of the incident. (Huber Dep. 147:13 — 150:9). Additionally,
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acknowledged any investigation was not documented, although the normal practi¢e is

document an investigation. (Huck Depo. 111:1R)rther, White testified that he did n
document his investigation in any way (White Depo. 62:22-24; 68:23-25), and
followed up with Day (White Depo. 68:19-22).

Day was not further questioned and Huber also was not questioned. Howev

pt

neve

br, D¢

submitted his resignation on the first business day after reporting the alleged discriminato

conduct. This case does not present the repetitive and more extreme conduct tha

iIssue inFord. Accepting Day’s allegations as true, LSI’s failure to thoroughly investi

1t wa

ate

Day’s complaints, especially in light of Day’s resignation, does not constitute extrenpe an

outrageous conduct. Moreover, although Day testified that he had suffered both emo
and physically as a result of LSI's conduct (Day Depo. 290:10 — 294:13), there
evidence before the Court that Day suffered severe emotional distress.

As to Day’s claim of negligent infliction of emotional distress, Arizona law provi
with certain exceptions, that workers' compensation is the exclusive remedy for neg
claims against employers. A.R.S. § 23-10922ck v. McDonnell Douglas Helicopter Cc
179 Ariz. 627, 880 P.2d 1173 (App. 1998yyichtenberg v. Brimed 71 Ariz. 77, 82, 82§
P.2d 1218, 1223 (App. 1991). Although Day ardgeesl rejected such an argumeRard
was discussing an intentional infliction of emotional distress claim rather than a ne
infliction of emotional distress claim. The Court finds summary judgment in favor o

IS appropriate as to this claim.

IX. Count VI: Interference with Contractual Relations

“To recover for tortious interference under Arizona law, [Day] must prove: (1
existence of a valid contractual relationship; (2) [LSI's] knowledge of the relationshi
[LSI's] intentional interference in inducingr causing the breach; (4) the impropriety
[LSI's] interference; and (5) resulting damagesMDY Industries, LLC v. Blizzar
Entertainment, In¢.629 F.3d 928, 955 (9th Cir. 2011) (citation omittege also Safewa|
Ins. Co. v. Guerrero210 Ariz. 5, 106 P.3d 1020 (2005).

-28 -
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Day alleges that LSI knowingly and intentionally interfered with his busi

relationship with IBM. Day asserts LSI fraudulently assured him of various benefits,

promotions, and enhancements with the improper motive of causing Day to aban
relationship with IBM. However, Day tesétl that he did not have a written employm
agreement with IBM; rather, he testified thatfelt he had verbal agreements with IBM t

if he “continued to be a good high-performing employee, [he] would continue

employed.” (Day Depo. 46:2-5)Additionally, Day tstified that he was seeking other

employment opportunities because his IBM pension plan had vested, (Day Depo. 25]21-2!

and that he had approached LSI about employment (Day Depo. 37:15-17).
While there may be a dispute as to whether Day’s understanding of his relati

with IBM sufficiently establishes a contract, there is no evidence that LSI's inten

bnshi

[ional

interference induced or caused the breach. Day gave LSI permission to contact IBM al

terminated his relationship with IBM prior to the offer from LSI. Additionally, there i$ no

genuine issue in dispute as to whether LS#@uohproperly. In analyzing whether an actar’'s

conduct is improper, Arizona courts have identified seven factors to be considered:

(a) the nature of the actor's conduct, (b) the actor's motive, (c) the interests of the ot
with which the actor's conduct interferes, (d? the interest sought to be advanced by tt
r

actor, (e) the social interests in protectihg

eedom of action of the actor and the

contractual interests of the other, (fetproximity or remoteness of the actgr's

conduct to the interference, and (g) the relations between the parties.

Wells Fargo Bank v. Arizona Laborers, Teamsters & Cement Masons Local No. 395 Rensit

Trust Fund 201 Ariz. 474, 494, 38 P.3d 12, 32 (2002), as corrected (Apr. 9, 2002) (q

Wagensellerl47 Ariz. at 387). Further, “if [an] intierer is to be held liable for committing

a wrong, his liability must be based on more than the act of interference alone. Thu

is ordinarily no liability absent a showing that defendant's actions were improper as to

1oting

S, the

motiy

or means.”Wagenseller147 Ariz. at 388. Here, Day testified that he believed Bullinger

was acting in good faith. There is no evidence before the Court that LS| was acting in ar

way other than to hire Day on terms agreeable to both parties, Day’s interest in corjtinuir

employment with IBM was tempered by his seeking other employment, and LSI’s gction

occurred after Day had already decided to seek other employment.

-29 -
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Moreover, society has an interest in the Court not imposing undesirable restr
on freedom of competitiorBar J Bar Cattle Co. v. Pac#&58 Ariz. 481, 484, 763 P.2d 54
548 (App. 1988) (citing DobbgJ,ortious Interference With Contractual Relationship4
Ark.L.Rev. 335, 344-63 (1980Restatement (Second) of Ta§t§68 comment b (1977)
Indeed, the Court of Appeals of Arizona has recognized thaRestdtement (Second)
Torts§ 768(1)(d) adopts the rule that a competitor does not act improperly if his puryg
least in part is to advance his own economic interegar’J Bar Cattle Cq.158 Ariz. at
485. Here, LSI had a legitimate interestavancing its own interests (in discussions w
Day and LSI) about possible employment for Day. Any improper motive of LSl is

speculative. Whether Day’s claim is couched as interference with a contractual relat

ction

o,

).
of

DOSE

ith
only

onsh

or a business expectancy, the lack of evidenatieer than speculation, of an improper motive

supports summary judgment in favor of LSl as to the interference with contr;

relationship.

X. Count VII: Constructive Discharge
“Constructive discharge occurs when the employer’s conduct effectively forc
employee to resign.’Ross v. Arizona State Personnel, B85 Ariz. 430,432 n. 1,916 P.Z
1146, 1148 n. 1 (App. 1995)uoting Turner v. Anheuser-Busch, In€Cal.4th 1238, 1244
32 Cal.Rptr.2d 223, 876 P.2d 1022, 1025 (1994). In Arizona, constructive disch:
shown by either of the following:
1. Evidence of objectively difficult or unpleasant working conditions to the e
that a reasonable employee would feel compelled to resign, if the employer hg
gwen at last fifteen days’ notice by the employee that the employee intends to
ecause of these conditions and the employer fails to respond to the emj
concerns.
2. Evidence of outrageous conduct bg timployer or a managing agent of |
employer, including sexual assault, threats of violence directed at the empld
continuous pattern of discriminatory harassment by the employer or by a ma
agent of the employer or other similanéts of conduct, if the conduct would cay
a reasonable employee to feel compelled to resign.
A.R.S. 8 23-1502(A)see also Civil Rights Div. of the Ariz. Dept. of Law v. Veri

Plumbing and Heating Cp132 Ariz. 84, 86-87, 643 P.2d 1054, 1056-57 (App. 19

-30 -
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(finding no constructive discharge when employee was screamed at by her sup
perceived a “great deal of tension in the air,” had her desk given to a new employ
received no further assignments). “A claim of constructive discharge requires proof
plaintiff's ‘working conditions were so intolerable that a reasonable person would hav

compelled to resign.’MacLean v. State Dept. of Edut95 Ariz. 235, 245, 986 P.2d 90

913 (App. 1999)quoting Rabinovitz v. Pen89 F.3d 482 (7th Cir. 1996). However, “npt

everything that makes an employee unhappy is an actionable adverse addicuéting

Smart v. Ball State Uniy89 F.3d 437, 441 (7th Cir. 1996ge alsdVatson v. Nationwide¢

Ins. Co, 823 F.2d 360, 361 (9th Cir. 1987) (a “single isolated instance’ of employ

ErVis
ee al
hat tr
e bee

3,

2]

ment

discrimination is insufficient as a matter of law to support a finding of constructive

discharge”).

The evidence before the Court includes Day’s testimony that, on one occasion,
made offensive comments regarding Hispanics, including Day, and spoke of Dg
belitting manner (while meeting with IBM personnel). (Day Depo. 238:1-244:3). Day
testified that he believed Huber's commengmreling Hispanics, Hulos repeated question

about Day understanding his job and responsibilities, and Huber’s tone in speaking

Hub
y in
/ alsc
S

to hi

indicates LS| was trying “get rid of [him](Day Depo. 239:19 — 246:5). Day argues that

when Karnik was seeking details of the discussion with Huber, Karnik stating “
unfortunate,” and Karnik appearing eager for Day to resign further establishes L
seeking Day’s resignation. (Day Depo. 248:8-25). Day also points out that Bullinger
told Day that if he felt he did not haggob, he should just resign. (Day Depo. 252:7-]
Additionally, Day points to LSI's reduction of Day’s management duties as an indicatid
LSI sought Day’s termination.

LSI argues, however, that the conduct testified to by Day does not con
egregious working conditions such that a reasonable person would be compelled
Indeed, Day testified to only one discriminatory conversation. The evidence presenteg
Court does not establish that Day’s working conditions “were so poor that they trumy

motivation to earn a living.’"Poland v. Chertoff494 F.3d 1174, 1185 (9th Cir. 2007). J

-31 -
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as inPolandwhere the employee continued to work for months after he alleged the situatio

was egregious, Day alleges multiple instancesniluct that he argues shows discriminatory

conduct, but did not resign for months after thimstances. The exception to this is that Day

resigned his position shortly after complaining of Huber's comments. However

resigned before affording LSI a reasonable opportunity to investigate the complaint a

Day

nd on

after he received an offer for a higher-payja. Moreover, even also considering the

change in Day’s responsibilities, this does ntdtdssh a factual dispute that a construct

discharge occurredSee Polang494 F.3d at 1185 (change in position with no decrea

ve

5e in

salary or benefits weighs against a findingarfistructive discharge). Lastly, the Court dpes

not find the additional comments to Day (which Day perceived as belittling), which wejre no

discriminatory, sufficiently establishes a factual dispute that Day was construgtively
discharged.See Thomas v. Douglaé&/77 F.2d 1428, 1434 (9th Cir. 1989) (while employee

may reasonably feel personal discomfort, that does not establish constructive discharge

Summary judgment in favor of LSl is appropriate as to Day’s constructive disc

claim?®

XI. Count VIII; Discrimination

A plaintiff claiming disparate treatmentust prove that the employer acted witl

harge

N a

discriminatory motive: "That is, the plaintiff's [race or national origin] must have actually

played a role in the employer's decisionmaking process and had a determinative ir
on the outcome.'Reeves v. Sanderson Plumbi&g0 U.S. 133, 141, 120 S.Ct. 2097, 21
(2000), internal quotes omitted. A disparate treatment discrimination claim may be
by direct, statistical, or circumstantial evidenc thives rise to an inference of inappropri
discrimination. Ritter v. Hughes Aircraft Cp58 F.3d 454, 457 (9th Cir. 199%adue v.

9t is not clear if Day is arguing that L8id not adequately move for summa
judgment of the constructive discharge claim based upon discriminatory artee3ay
Response to MSJ (Doc. 211, p. 17, n. 4). To any extent he is, the Court finds L
adequately moved for summary judgment of the constructive discharge claim.

-32 -

fluen
05
Drove

te

Sl h:e




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

Kimberly-Clark Corp, 219 F.3d 612, 616 (7th Cir. 2000) ("Direct evidence essent
requires an admission by the decision-maker that his actions were based on the pr
animus"). Where a disparate treatment ciaiproved by circumstantial evidence, the thr,
step, burden-shifting analysisidtDonnell Douglas Corp. v. Greefl1 U.S. 972,93 S.C
1817 (1973), is used.

The initial burden of production is on Day to establislprema facie case of

discrimination under the burden-shifting analysfdliarimo v. Aloha Island Air, InG.281

ially
ohibi
ce-

[.

F.3d 1054, 1062 (9th Cir. 2002). Generally, to establish a prima facie case, a pIain'jﬁ mu

show that "(1) [he] belongs to a protectealss|, (2) [he] was performing according to [
employer's legitimate expectations; (3) [he] suffered an adverse employment action,
other employees with qualifications similar to [his] own were treated more favor:
Godwin v. Hunt Wesson, 150 F.3d 1217, 1220 (9th Cir. 1998gsquez v. County of Ld
Angeles 349 F.3d 634 (9th Cir. 2004). However, the Supreme Court nodMdDonnell

IS]
and
bly."

DS

Douglas that, because the facts vary in Title VIl cases, the four factors may not be

necessarily applicable in all situations. 411 U.S. at 802 n. 13, 93 S.Ct. at 1824
Additionally, “very little evidence [is required] to survive summary judgment i
discrimination case, because the ultimate question is one that can only be resolved
a ‘searching inquiry’ — one that is most agpniately conducted by the fact finder upon a
record. Lam v. Univeristy of Hawaid0 F.3d 1551, 1564 (9th Cir. 1994).

Here, the parties disagree whether there is a factual dispute as to whether [
subject to an adverse action. Day testified he was never disciplined, never written
he never had any change in his pay or benefits. (Day Depo. 246:6 — 247:2). Furth
points out that, although Day’s role at LSI changed, he was never technically demot
was a common occurrence at LSI. (Karnik Depo. 71:19 — 76:22). Day argues, howe\
the events that occurred represent a demotion. For example, although Day had been
superior, he subsequently reported to Huber without Day having been demoted of

having been promoted. (Karnik Depo. 75:15 — 76:11). Additionally, Huber testifie(
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other employees might perceive the supervisory change as a demotion. (Huber Depo. 20
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—21:6). The Court finds there is a genuine material issue in genuine dispute as to
Day suffered an adverse action.
However, LSI argues that a number of discrete discriminatory acts alleged by C

time-barred: (1) March 4, 2009: Day receives his first formal performance evaluatic

Is “frustrated” regarding bonus and stock decisions; (2) February 16, 2010 — Mar¢

2010: Day communicates with LS| about an issue regarding his March 2009 stock gr
March 5, 2010: Day expresses disappointment that he will not be made a Vice Presig
March 9, 2010: Day learns about his performance evaluation, new salary, bonus, RSU
and stock options and is “devastated{§)y April 20, 2010: LS| announces Day has beca
the Director of Special Projects. (LSI M3oc. 179, pp. 17-18). Specifically, a plaint
must “file a charge with the EEOC within 180ydaf the last act of alleged discrimination
unless a state or local agency enforces a law that prohibits employment discriminatio

same basis, in which case the plaintiff must file an EEOC charge within 300 days of

act of alleged discriminatiorBanta Maria v. Pac. BelR02 F.3d 1170, 1176 (9th Cir.2000).

The Arizona Civil Rights Division enforces a law prohibiting employment discrimina

accordingly, the 300—day time limit in Title VII applies to Plaintiff's claims. See 42 U.

§ 2000e-5(e)(1); 42 U.S.C. § 12117(a) (incorporating the enforcement procedures s
at42 U.S.C. § 2000e-5). Day argues, however, that the discriminatory acts were p:
ongoing pattern of discrimination. However, “[a]s the Supreme Court expla
pattern-or-practice claims cannot be based on ‘sporadic discriminatory acts’ but rath
be based on discriminatory conduct that is widespread throughout a company or {

routine and regular part of the workplac&herosky v. HenderspB30 F.3d 1243, 124

(9th Cir. 2003) quoting Int'l Bhd. of Teamsters v. United Sta#dl U.S. 324, 336 (1977)).

Day has not pointed to any evidence that establishes a factual dispute as to wides
routine discriminatory conduct. The Court finds Day’s claims for specific discriming
acts must have occurred no more than 338 tafore April 7, 2011, when Day submitt
his EEOC charge. Therefore, the Court finds that Day's claims regarding sy

discriminatory acted that occurred prior to June 11, 2010 are time-barred.

-34 -

whett

ay at
N an
h, 2:
ant; (
ent;
 grar
me
Iff

N ont

he la

preac
tory
d

(D

pecifi




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

However, the disputed “demotion” occurred in July of 2010. The Court finds D3

y has

established prima faciecase of discrimination as to this alleged adverse action. However,

LSl argues that it legitimate, nondiscriminatoggsons based on business needs and bus
conditions for the decisions regarding Day’s employm&sge e.g., Surrell v. Californi
Water Serv. C9.518 F.3d 1097, 1106 (9th CR008). Moreover, Day has not showr
genuine issue of material fact is in dispui@ thSI’'s proffered reasons are merely a pref
for discrimination.ld. Rather, the evidence establishes that Day agreed LSI needed sc
in the position that he was given and that he was a good candidate for the job. Th
finds summary judgment in favor of LSI is appropriate as to this claim.

However, Day has also alleged a hostile work environment. The Supreme
distinguished two types of actions that may be brought under Title VII: “dis
discriminatory acts” and claims alleging a “hostile work environmeéyit'| R.R. Passengs
Corp. v. Morgan536 U.S. 101, 110 (2002). Because the series of acts that create a
environment collectively constitute one awful employment practice under Title VII, 3
employee timely files an EEOC charge if the employee files the charge within 300 @
one of the acts that constitute part ofltlestile work environment charge, “[p]rovided th

an act contributing to the claim occurs witlie filing period, the entire time period of t

ines:
A
| a
ext
meo|
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Cou

Crete

=

host
N
ays «
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e

hostile environment may be considered by a court for the purposes of determining lighbility.

Morgan 536 U.S. at 115. Day'’s hostile work environment claim, therefore, is not
barred.

Hostile-work-environment claims “involve[] repeated conduct” and require
plaintiff to demonstrate that “the workplace is permeated with discriminatory intimid4
ridicule, and insult that is sufficiently seveaad pervasive to alter the conditions of {
victim's employment and create an abusive working environménbigan 536 U.S. at
115-16 (internal quotation marks omitted). To determine if conduct is a part of the
unlawful employment practice under the hostile-work-environment doctrine, a cour
consider whether the conduct was “sufficiently severe or pervasive,” and whether the

and later events amounted to the ‘same type of employment actions, occurred re

-35 -

time-

the
tion,

he

sam
t s t
earli

lative




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

frequently, or were perpetrated by the same managéterter v. California Dept. of
Corrections 419 F.3d 885, 893 (9th Cir.2005) (quotiMgrgan 536 U.S. at 116, 120).

“An employer is liable under Title VII for conduct giving rise to a hostile environn
where the employee proves (1) that he wagested to verbal or physical conduct o
harassing nature, (2) that this conduct was unwelcome, and (3) that the condy
sufficiently severe or pervasive to alter the conditions of the victim's employment and
an abusive working environmentKortan v. California Youth Authorify217 F.3d 1104
1109 (9th Cir.2000) (quotingavon v. Swift Trans. Cdl92 F.3d 902, 908 (9th Cir.1999
The “objectionable environment must be both objectively and subjectively offensive
that a reasonable person would find hostile or abusive, and one that the victim in f
perceive to be so.” Id. (quoting Montero v. AGCO Corp.192 F.3d 856, 860 (9t

Cir.1999)). In determining whether the alleged objectionable conduct is sufficiently g

hent
f a
ICt W

creal

)-
P, ONe
act d
N

bever

or pervasive, “courts consider all the circumstances, including the frequency of the alleged

discriminatory conduct, its severity, and whether it unreasonably interferes with ar

employee's work performanceSurrell v. California Water Service C&18 F.3d 1097
1109 (9th Cir.2008). “Simply causing an employee offense based on an isolated cq
IS not sufficient to create actionable harassment under Title MitGinest v. GTE Servic
Corp., 360 F.3d 1103, 11139 Cir.2004). Rather, as previously stated, a plaintiff n
show that the workplace was “permeated with discriminatory intimidation, ridicule
insult” to demonstrate that it was sufficiently hostile or abusive to establish an actig
harassment claimHarris v. Forklift Systemdnc., 510 U.S. 17, 21 (1993). “However, tl
harassment need not cause diagnosed psychological infjdryIt is enough if such hostilg
conduct pollutes the victim's workplace, making it more difficult for [him] to do [his]
to take pride in [his] work, and to desire to stay on in [his] positideh.(citation omitted).

In this case, there is a factual dispute as to what occurred during the conve
between Huber and Day on October 13, 2000. The Court accepts the version as g
Day for purposes of the summary judgment proceedings. In this hostile work envirg

claim, the Court also considers all acts alldgeBay as at least one is not time-barred. 1
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argues the events, including the conversation with Huber, the stripping of Day’s job
and supervisory roles without any explanation or justification, and the disputes betwe
and Day regarding the bonus and stock decisions and Vice President title, establish
work environment. However, other than the one conversation between Day and Hu
acts cannot be said to have been verbalphgsically abusive. The Court finds a reasona
person would not find this a hostile or abusimgionment, i.e., that the acts were sever

pervasive. See e.g. Kortan v. Califieia Youth Authority217 F.3d 1104 (9th Cir.200(

dutie
en L«
A hoS
ber, t
ible
b Or

)

(plaintiff failed to sustain a hostile work enmimrment claim based on: (1) a supervisor calling

female employees “castrating bitches,” “Madonnas,” or “Reginas” on multiple occasi

the plaintiff's presence; (2) the plaintiffgpervisor calling the plaintiff “Medea;” and (3

sending her postcards at homégsquez v. County of Los Angel@49 F.3d 634 (9th Cin.

DNS I

)

2003) (no racially hostile work environment claim where the supervisor made only twc

derogatory comments about the plaintiff in a six-month peri®dichez v. City of San
Ana 936 F.2d 1027, 1037 (9th Cir. 1990) (holding that no reasonable jury could

hostile work environment existed even thoughritiialleged the employer posted a racig|

offensive cartoon, made racially offensive slurs, and targeted Latinos when enforcing
Manatt v. Bank of Am.339 F.3d 792, 798 (9th Cir. 2003) (conduct was not seve
pervasive even though plaintiff alleged her coworkers often made racially insel
comments such as “China man,” made derogatory comments regarding Chir
communism, made fun of the plaintiff's accemgldpulled their eyes back with their finge
in an attempt to imitate or mock the appearance of Asians”). Summary judgment if
of LSl is appropriate as to Day’s hostile work environment claim.

Additionally, Day argues LSI does not move for summary judgment on his sta
claim for discrimination and that summamnglgpment on discrimination claims under state
is not appropriate. However, Day’s discnration count in the Amended Complaint refg
to federal statutes without any reference to state law. The Court finds there isno s

claim for discrimination pending.
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XIl. Count IX: Retaliation

LSI argues that Day’s retaliation claim fails because he failed to assert a retaliatiol

claim in his Charge of Discrimination that gave rise to this lawsuit. 42 U.S.C. § 2000
Discrimination claims are limited by the charge filed with the EEB@eman v. Oaklang
Unified Sch. Dist.291 F.3d 632, 636-38 (9th Cir. 2002). “Incidents of discrimination
included in an EEOC charge may not be considered by a federal court unless the ne

are like or reasonably related to the allegations contained in the EEOC ch@rgeri v.

L.A. Cty. Superintenden883 F.2d 1472, 1475-76 (9th Cir. 1989) (citations omitted).

deciding whether the allegations in a civil action are “like or reasonably related”
administrative charge of discrimination, a court must determine whether the o
investigation would have encompassed the new charges in the civil aldideitations
omitted). “In determining whether the exhaustion requirement has been satisfie(
appropriate to consider sucactors as the alleged basis of the discrimination, date
discriminatory acts specified within the charge, perpetrators of discrimination nameqg
charge, and any locations at which discrimination is alleged to have occurred. The
element of a charge of discrimination is the factual statement contained thé&rei@man
291 F.3d at 636 (internal quotations and citation omitted).

Here, in Day’s Charge of Discrimination, he “checked” the discrimination bast
color, national origin, and age boxes. He did not “check” the retaliation box. Howev,
factual summary includes:

* k k% %

When this treatment contiied, | reported the matter to Mr. lan White, Directo
Human Resources. | also reported that a sexually offensive video was being
at the company. After reporting these issues, nothing was done and my tre
worsened. Instead it was suggested that | resign . . .

* k% k% %

(Day Depo. Ex. 45). The Court finds the original investigation would have encompas;
retaliation charge.

Title VII prohibits an employer from “discriminat[ing] against any of his employ
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. . . because he has opposed any practice made an unlawful employment practicq
subchapter.” 42 U.S.C. § 2000e-3(a). Title VII retaliation claims “require the plaint
prove that the employer acted with conscious intent to discriminiteDonnell Douglas
411 U.S. at 805-06ge also Yartzoff v. Thom&99 F.2d 1371, 1375 (9th Cir.1987) (citi
Ruggles v. Cal. Polytechnic State Unk@7 F.2d 782, 784 (9th Cir.1986)) (TMeDonnell

Douglasframework and allocation of proof that governs disparate treatment claim

governs retaliation claims.). Specifically, a plaintiff must show: (1) engagement i

protected activity; (2) an adverse employneiton; and (3) a causal link between the t
Brooks v. City of San Mate@29 F.3d 917, 928 (9th Cir. 2000).

Day argues he has shown retaliation. Specifically, he asserts that LSI adn
stripped Day of his position at LSvhile failing to advise Human Resources of the ac
modifications in his “functional role.” Daygesponse to MSJ (Doc. 211, p. 28). Indeed,
asserts he was “relegated to a “debugability assistant” under an employee that
trained.” Id. at 28-29. Day argues that, after he rggabdiscriminatory actions to Karnil

Day was placed into a “special” role of reporting directly to Katdikat 29. Day points ou

2 by |
iff to

—

g

5 als

VO.

itted!
fual
Day
he

N

t

that no one — not Karnik, Human Resourcegrfone else — advised of the new position

that was manufactured for Day. Further, Day argues that, when he complained to B
about Huber’s actions, LSI disconnected his access to the LS| network. Additionall
asserts “Bullinger falsely reported, with the assistance of Paul Bento, that Day had ‘re
his position’ with LSI!” Id. Day argues these actions forced Day to resign as he had “f
realized that he was never going to be treated fairly, and LSI’s ‘investigations’
smokescreens.1d.

However, as to Bullinger falsely reporting Day had resigned being one of the 3
that forced Day to terminate his position, Day has not pointed to any evidence that e

that Day knew of Bullinger’s actions prior to his resignation. Further, Day has not pre

any authority that termination of access to a network constitutes an adverse action.
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Day resigned his position, but there is no evadetiat LS| took any adverse action against

Day between the reporting of the allegestdiminatory conduct on Friday, March 15, 20
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and the resignation on the following Monday, March 18, 2010. Nor is there any ev
that Day knew LSI took any adverse action against Day after he reported the ¢
discriminatory conduct but prior to the resigoati The Court finds there is no genuine is
of material fact in disputéhat LSI retaliated against Day for reporting the alle
discriminatory conduct.

Moreover, to any extent Day’s retaliation claim is based on a March 2009 con
about a sexually offensive video, there is no sufficient basis to establish a causal con
Day reported to White in March of 2009 that a sexually offensive video had been sh
Bullinger and Karnik in January of 2009. Day testified that he did not ask White
anything with the information, albeit because White was not interested. However,
alleged “demotion” did not occur until April 2010, more than one year after Day’s comg
This lengthy temporal gap between Day’s conmland LSI’s alleged retaliation bars a
inference of a causal connection between the two ev@aisiwell v. Electra Cent. Cred
Union, 439 F.3d 1018, 1035 (9th Cir. 2006) (finding that a seven-month gap betwsq
employee's initial complaint and an allegedly retaliatory employment action was toc
to support an inference of causatidvignatt v. Bank of Am., NB39 F.3d 792, 802 (9th Ci
2003) (“While courts may infer causation based on the proximity in time betweg
protected action and the allegedly retaliatory employment decision, such an infereng
possible in this case because approximately nine months lapsed between the
[plaintiff]'s complaint and the [defendant]'s alleged adverse decisions.”).

Moreover, Day has not presented any evidence of a causal connection betwe
reporting his complaint and alleged adverse action. The Court finds Day has not estd
aprima facieshowing this activity caused the adverse action as required Me@amnell

Douglas Summary judgment in favor of LSI as to this claim is appropriate.
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As to Day’s argument that LS| has ndtlaessed his retaliation claim under Arizgna

law, a review of Day’s Amended Complaint clearly shows that Day refers to Title V

not any Arizona law. The Court finds there is not a state retaliation claim pending.
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XIll. 30,000 Stock Grant

Each party argues for summary judgment as to Day’s claim for a breach of c
as to the claim for recovery of the 30,000 Shares of LSI stDely. argues the evidenc
establishes that LSI promised a Stock GranDay of 30,000 RSUs associated witl
successful performance evaluation in January of 2009 and that, in March of 20
additional Stock Option of 30,000 Shares was issued to Day as a result of his promoti
argues there is no evidence that establiiegsa contract fothe additional 30,000 RSU
ever existed.

The evidence establishes there is a genuine issue as to material facts.
communications indicate LSI sought to find a January 2009 HRD document or
confirmation that a separate stock award was made or promised to Day. The eviden
clear that such a document existed or that a separate stock award was made
Conversely, it is not clear that such a document did not exist and that such a separa
award was not made to Day (e.g., White’'s testimony could raise an inference a s
document existed). Rather, the evidence establishes that Bullinger may have inforn
of a separate award or Bullinger may have been referring to the promotion award ratt
a separate performance award. The evidenferedotéhe Court clearly presents a disp
between the testimony of Bullinger and Day. Further, the award of 2,000 RSUs to D
raise an inference that LSI recognized some mistake or misunderstanding on its p
caused the dispute. Additionally, the evidence establishes that LS| does not use
delineated definitions for its RSUs, shares, stocks, stock options, or stock grants, wh
have lead to a misunderstanding between Bgdir and Day or between Bullinger and ot
LSI employees as to whether a separate stock award had been promised.

However, the Court agrees with LS| that Day has not timely filed this claim. Day
informed Bullinger and White in February of 2010 that he believed he should have re
30,000 RSUs in addition to the stock option award of 30,000 Shares that he had rec
March of 2009. (Bullinger Dec. 1 5; White Dec. § 2). Day testified that, on March 23,

he had a meeting with Bullinger in which Wwas informed that he was not going to rece
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the additional 30,000 Shares. (Day Depo. 209:210:16). This action was not filed unad
March 31, 2011. In Arizona, a claim for a breach of an oral or written employment cg
must be commenced within one year after the cause of action accrues. A.R.S. § 12-5
Court finds this claim is barred by the statute of limitations and summary judgment ir

of LSl is appropriate.

Accordingly, IT IS ORDERED:
1. Defendant's original Motion for Summary Judgment (Docs. 176) is DEN
AS MOOT.

2. Plaintiff's Motion for Partial Summary Judgment (Doc. 184) is DENIED|

3. Defendant's Motion for Summary Judgment (Doc. 179) is GRANTED.

4. Summary Judgment is awarded in favor of Defendant as to Count I: |
Deceit, Misrepresentation and Fraudulent Inducement; Count Il: Breach of Contrag
the claims regarding the employment agreement, the promotion to vice president or
and the 30,000 RSUs; Count Ill: Breach of Implied Covenant of Good Faith an
Dealing; Count IV: Violation of Corporate Handbook Policies ; Count V: Intentional a
Negligent Infliction of Emotional and Physical Distress; Count VI: Interference
Contractual Relations or Business Expectancy; Count VII: Constructive Discharge;
VIII: Discrimination as to Day's claim for specific discriminatory acts that occurred
to June 11, 2010, Day's claims for specific discriminatory acts that occurred on Ju
2010, Day'’s claim of discrimination as to the “demotion” in July of 2010, and Day’s (
of a hostile environment, and; Count IX: Retaliation.

6. Summary judgment is awarded in favor of LS| and against Day. The ClI
Court shall enter judgment and shall then close its file in this matter.

DATED this 28th day of March, 2016.

Cindy K. Jorgénson”
United States District Judge
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