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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Frank Konarski, husband; et al., No. CV 11-612-TUC-LAB
Plaintiffs, ORDER
VS.

City of Tucson, a body politic; et al.,

Defendants.

Pending before the court is the defendlamidtion for partial summary judgment file
on September 14, 2017. (Doc. 217) The plaintilésl a response and the defendants file
reply. (Doc. 226); (Doc. 251)

The plaintiffs in this case provide housingléev income tenants. (Doc. 1-6) T}
defendant City of Tucson (the City) is the lobalusing authority that administers the fede
Section 8 housing program, which gives rental assistance to low income fartdlieEhe
individual defendants, Albert Elias, Peggy Morales, and Julianne Hughes, worked for tl
when the events that triggered this action occurted.

In May of 2010, the City vetted the plaintiffs’ housing units and agreed to ente
housing assistance payment (HAP) contracts with the plaintiffs for the benefit of
prospective tenants. (Doc. 1-6) In June of 2010, however, the City notified the plaintif

it was rescinding the HAP agreemerits. Subsequently, the plaintiffs brought this action
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breach of contract, bad faith, intentional interference with contract, intentional inflicti
emotional distress, conspiracy, and violation of civil rights.

On September 14, 2017, thefeledants filed the pending motion for partial summ
judgment. (Doc. 217) They argue they are entitled to summary judgment on the “class
equal protection claim and the City is entitled to summary judgment dvidhell claim. Id.

Magistrate Judge Bowman presides over this case having received written conse
all parties. 28 U.S.C. §636.

Summary judgment is granted for the City itself on Eenell claim. Summary

judgment is otherwise denied.

Factual and Procedural Background

The plaintiffs are landlords, who rent housing to low income tenants. (Doc. 218§
12) In May of 2010, prospective tenants Bonita Baltazar and Guadalupe Caballero ex
a desire to rent from the plaintifféd., § 3 The plaintiffs submitted to the City the paperw|
necessary to apply for federal Section 8 rental assistithc€he City performed the necessa
housing inspections, and agreed to enter into housing assistance payment (HAP) contr
the plaintiffs. (Doc. 1-6, p. 5); (Doc. 218, p. 5, 1 14)

OnJune 2, 2010, however, the plaintiffs received a letter from Peggy Morales, the

Section 8 administrator. (Doc. 218, p. 2, 14 #§.10; p. 5, 1 16) That letter informed t

plaintiffs that the HAP contracts “were improvidently signed and will not be processed.

third property . . . inspectdday 21, 2010 will be voided.” (Doc. 218, p. 2, 14; p. 4 1 10
5, 116)

! For convenience, the facts of the caseracounted primarily from the point of vie
of the City. There remain many factual disputesg the vast majority of those disputes hi
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no effect on the resolution of the motion, so those disputes are not addressed. If a djsput

material, the court addresses that dispute in the body of the order.
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There is along history of litigation betweee fharties. More than ten years earlier, the
City sent the plaintiff Frank Konarski a letter stating that “due to the numerous complaint
expressed by the tenants and the continuing problems imposed on our staff,” the City wiould
longer initiate new contractsitiv him. (Doc. 218, pp. 2-3, 1 6) In November of 1994, |the
Arizona Attorney General’'s office found that Konarski had “engaged in unwelcomé anc
unsolicited verbal conduct of an ethnic natwtech was sufficiently severe and pervasive as
to create a hostile, intimidating and offensive living environment” for Hispanic Sectjon 8
tenants. (Doc. 218, p. 3, 17) In May of 2001, Adolph Valfre, who was Section 8 administratc
atthe time, informed Konarski’s attorney that the plaintiffs were no longer eligible to participate
in the Section 8 program due to “numerous complaints of discrimination from Kongrski’s
tenants, Konarski's citation for assaulting aaet, four failed Section 8 inspections in the
previous four months, Plaintiffs’ continued failure to bring their leases into compliance wijth the
Arizona Residential Landlord Tenant Act, and Konarski’'s history of abusive, argumengative
accusatory, and abrasive behavior toward City HAP employees.” (Doc. 218, pp. 3-4, 1 9)
The individual defendant, Peggy Morales, succeeded Valfre as the City’s Section
administrator. (Doc. 218, p. 4, 110) Morales was aware of Konarski’'s problematic history ar
supported Valfre’s 2001 decision to disqualify the plaintiffs from participation in the Segction
8 program. (Doc. 218, pp. 4-5, 111, 12, 13)
In June of 2010, Morales discovered that, in the previous month, her office had approve
three HAP contracts with the plaintiffs. (Doc. 285, 1 14) She sent a letter to the plaintiffs
informing them that the contracts “were improvidently signed and will not be processed.”| (Doc
218, p. 5, 1 16) Morales informed the prospectanants that the City would not subsidjze
their rent if they chose to stay the plaintiffs’ property but they could be eligible for rental
assistance if they chose to rent from a different landlord. (Doc. 218, p. 5, 117)
Morales maintains that the contracts were voided because of the City’s earlier decisic
to disqualify the plaintiffs from participatian the Section 8 program. (Doc. 218, p. 5, {{14)

The plaintiffs assert, to the contrary, that the contracts were voided without a rational bas
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They base their argument on the testimony of Bonita Baltazar, one of the prospective

fenar

On June 4, 20f0Morales wrote Baltazar explaining that the City was canceling the

HAP agreement and inviting her to come todifice and obtain a new voucher packet. (D

jOC.

218, pp. 5-6, 1 18) Baltazar subsequently told Konarski that she spoke to Morales, who s:

she “had a personal vendetta against him.” (Doc. 218, p. 6, § 19) Morales denieg telli

Baltazar that she had a “personal vendetta” against Konarski. (Doc. 218, p. 6, § 20)

On June 7, 2010, Baltazar signed an affidavit prepared by Konarski. (Doc. 218, p.

1 21) The affidavit does not mention thefgonal vendetta” accusation. (Doc. 218, p. 7, 1[24)

On July 10, 2010, Baltazar spoke at a Tucson City Council meeting. (Doc. 218, p. -

1 25) She stated that Morales told her fttisgre was a personal vendetta between her and . .

. Frank [Konarski].” (Doc. 218, p. 7, 1 25) Kask and his son had driven Baltazar to the

Council meeting and had given her a piece of paper that contained a statement prepared

Konarski. (Doc. 218, p. 8, 11 27, 28) In the videotape of the Council meeting, Baltazar ce

be seen referring to a piece of paper while glo&e. (Doc. 218, p. 7, § 26) But later, at

ner

deposition, Baltazar testified that she read tlpeeptor the first time when she went home after

the meeting. (Doc. 218, p. 8, 1 29) After tleposition, she tried to find the paper, but was

unable to do so. (Doc. 218, pp. 8-9, § 32) Kdnamaintains that the only paper he gave to

Baltazar on the day of the hearing was a copy of her affidavit. (Plaintiffs’ response, Exhibit E

130)

The plaintiffs subsequently initiated this action by filing a complaint in Pima Cqunty

Superior Court. They filed an amended complaint on August 30, 2011, claiming brefach

contract, bad faith, intentional interference with contract, intentional infliction of emotjonal

distress, conspiracy, and violation of civil rights pursuant to 42 U.S.C. 8 1983. (Doc. 1{6) O

September 26, 2011, the defendants removed the action based on this court’s federal

jurisdiction, 28 U.S.C. § 1331. (Doc. 1, p. 2)

2 Some of these dates are in dispute.
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On May 31, 2012, the defendants filed their first motion for partial summary judg
(Doc. 22) They explained that in 2001, the City told Konarski that “due to num
complaints that had been expressed by the tenants and also because of contblants

imposed on its staff’ the City would no longer approve Section 8 housing contracts wit

ment.
Brous
o

h hinr

(Doc. 22, p. 8) (punctuation modified) The defendants argued that the Section 8 confracts

this case were denied in accordance with that prior determination. (Doc. 22) This court
the motion, in part, denying the plaintiffs’ civights claims and remanding the action to si
court. (Doc. 90)

On appeal, the Ninth Circuit reversed, intpolding that Baltazar’s “personal vendett
allegation creates a genuine issue of material fact precluding summary judgment

plaintiffs’ “class-of-one” equal protection clainfDoc. 99-1) If credited by the trier of fag

grant
ate
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this statementcould support the plaintiffs’ claim that the HAP agreements were cangelec

without a rational basislid. The court explained: “When evidence tends to show thg
otherwise rational basis is pretext for genuine animosity, summary judgment is impt
(Doc. 99-1, p. 4) The Ninth Circuit apparently recognized that the City’s prior determir
that Konarski was a problematic landlordwid constitute a ration&lasis for canceling th
agreements. But it allowed for the possibility that this explanation for the City’s action
be a pretext concealing a different, impropsaison for the decision. The action was t
remanded to this court. The parties have since engaged in further discovery.

On September 14, 2017, the defendantsl filee pending motion fgpartial summary

judgment. (Doc. 217) They argue they are entitled to summary judgment on the “class
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® The word “vendetta” is defined as a “blood feud” or “an often prolonged series of

retaliatory vengeful or hostile acts or exchange of such abtertiam-Webster’'s Collegiat¢

Dictionary, 10" ed., p. 1310. The Ninth Circuit assumes that the word may be used to
an irrational or unreasonable personal animus. Morales denies using this word, but ev
did, the plaintiffs must prove that she used it in this manner.
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equal protection claim and the City itself is entitled to summary judgment Muotna| claim.
Id. The plaintiffs filed a response and the defendants filed a reply. (Doc. 226); (Doc.

A hearing on the motion for summary judgment was held on May 8, 2018.

Standard of Review: Summary Judgment

Summary judgment is available only “if the movant shows that there is no ge
dispute as to any material fact and the moisentitled to judgment as a matter of law.” F
R. Civ. P. 56(a). There is a genuine disputéiéfevidence is such that a reasonable jury c
return a verdict for the nonmoving partyAhderson v. Liberty Lobby, In@77 U.S. 242, 248
106 S.Ct. 2505, 2510 (1986).

The initial burden rests on the moving party to point out the absence of any genuir]
of material fact. Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S.Ct. 2548, 2553 (19

D51)

nuine
d.
buld

19%

)

eiss

36).

“Where the moving party will have the burden of proof on an issue at trial, the movant mu

affirmatively demonstrate that no reasonable trier of fact could find other than for the n
party.” Soremekun v. Thrifty Payless, Incc09 F.3d 978, 984 {9Cir. 2007). “Where the
non-moving party bears the burden of proof at trial, the moving party need only prove th;
is an absence of evidence to support the non-moving party’s casaé Oracle Corp.
Securities Litigation 627 F.3d 376, 387 {XCir. 2010).

hovin

ht the

Once initially satisfied, the burden shifts to the nonmovant to demonstrate through th

production of probative evidence that an issue of fact remains to be@edotex Corp.477
U.S. at 324, 106 S.Ct. at 2553. “If a reasonable jury viewing the summary judgment
could find by a preponderance of the evidence that [the plaintiffs are] entitled to a vel
[their] favor, then summary judgment [is] inappropriate; conversely, if a reasonable jury
not find liability, then summary judgment [is] correc€ornwell v. Electra Cent. Credit Unior
439 F.3d 1018, 1027-28%Zir. 2006).

“In judging evidence at the summary judgment stage, the court does not make creg

determinations or weigh conflicting evidenc&bremekun v. Thrifty Payless, In&09 F.3d
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978, 984 (9 Cir. 2007). “Rather, it draws all inferences in the light most favorable t

nonmoving party.”ld.

Discussion: Class-of-One

The defendants (collectively, the City) argue first that the plaintiffs’ class-of-one
protection claim should not be recognized is tontext because the City’s decision to car
the HAP contracts was a matter of discretion that is not amenable to class-of-one analyg
Engquist v. Oregon Dep’t of Ag53 U.S. 591, 598, 128 S. Ct. 2146, 2151 (2008). The
does not agree with the City’s reading of that case.

In Engquistthe Supreme Court held that the class-of-one equal protection theory
apply to a plaintiff complaining that she wa®t by the Oregon Department of Agriculture
“arbitrary, vindictive, and malicious reason€hgquist 553 U.S. at 595, 128 S. Ct. at 214

The Court based its holding on the fact thatgbvernment is imbued with special powers w
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it exercises its authority as an employer. ToerCstated, “there is a crucial difference, with

respect to constitutional analysis, between the government exercising the power to reg
license, as lawmaker, and the government actipgogsietor, to manage its internal operatio
Engquist 553 U.S. at 598, 128 S. Ct. at 2151 (punctuation modified).

In the pending case, the class-of-one equal protection claim revolves around thg
decision to rescind the HAP contracts. This was not an employment decision, but a ¢
made by the City in its role as administrator. Accordingly, the court fifretgyuistis
distinguishable.

The City further argues that the decision to rescind the HAP contracts was a m
“discretionary decision making based on a vastyesf subjective, individualized assessmen
Engquist,553 U.S. at 603, 128 S. Ct. at 2154. It was therefore inherently impossible t
everyone alike and the class-of-one claim has no application. This argument, however,
something about the decision to rescind that this court may not assume at the s

judgment stage.
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This argument assumes that the decision to rescind the HAP agreements was mj

exercise of discretion based on careful evaluation of Konarski’s problematic past behavi

hde a

pr. T

plaintiffs, however, have presented evidence, namely the “personal vendetta” allegation, fro

which one could find that the decision to rescind the agreements was made, not as an
of discretion, but for unrelated reasons of personal animosity. The court therefore can
that the decision to rescind the HAP agreements was a genuine exercise of discre
outside the purview of the class-of-one equal protection theory. |If the trier of fact s
eventually determine that the HAP agreements were canceled because of Ko
problematic past behavior, that presumably would constitute a rational basis and the pl
claim would fail at that time. See Konarski v. Valfitgs7 F. App’x 458, 459 (9Cir. 2003)
(The City’s refusal to initiate new Sectioh@using contracts did not violate the Konarskis’ ¢
process rights);Konarski v. City of TucsQr289 F. App’x 242, 244 {9Cir. 2008) (The
Konarskis cannot relitigate their claim that they have a protected right to participate
Section 8 program.). At the motion hearing, the plaintiff Frank E. Konarski argued th
prior determination by the City was not mdgea court of law or was otherwise unfaee
also(Doc. 226-1, pp. 4-6, PCSOF 2) This issue, however, has already been decided,
plaintiffs are precluded from litigating it anewd.

The City further argues that it is entitled to summary judgment on the class-of-ong
protection claim because the plaintiffs fail to identify similarly situated landlords who
treated more favorably without a rational basis. (Doc. 217, pp. 13-16)

To make out a class-of-one equal protectiomg|#ne plaintiff must allege that “she h
been intentionally treated differently from others similarly situated and that thereisno r
basis for the difference in treatmen¥/ill. of Willowbrook v. Olech528 U.S. 562, 564, 120 {
Ct. 1073, 1074 (2000). For example, tech the plaintiff alleged that the Village ¢
Willowbrook “intentionally demanded a 33-foot easement as a condition of connectif
property to the municipal water supply where the Village required only a 15-foot easeme

other similarly situated property owner€lech,528 U.S. at 565, 120 S. Ct. at 1075. Int
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case, the plaintiff identified similarly situated property owners, who were allegedly tr
differently for reasons that were “irrational and wholly arbitrarg’

Here, the City argues that the plaintiffs failed to identify similarly situated land
“with a comparable history of discrimination against tenants, non-compliance with AR
[Arizona Residential Landlord Tenant Act]iléad Section 8 housing inspections, and aggres
behavior who the City approved ascBon 8 landlords.” (Doc. 217, p. 143ee, e.g., Primg
Healthcare Servs., Inc. v. Harri216 F. Supp. 3d 1096, 1117 (S.D. Cal. 2016) (“Prime

to allege facts showing that it was similasijuated to other buyerd nonprofit hospitals.”).

Again, the City bases its argument on an initial assumption that this court cannot makeg.

The City assumes that the HAP agreementgwanceled as an exercise of discret
based on careful evaluation of Konarski's problematic past behavior. It then challen
plaintiffs to show that this decision was irrational by identifying other problematic land
who were treated more favorably. But as explained above, the court cannot make th
initial assumption. Bonita’s “personal vendetta” testimony creates a genuine issue of
fact as to why the HAP agreements were cattelhey could have been canceled becauy
Konarski’'s past behavior, or they might have been canceled for arbitrary and capricious
as yet unidentified. The plaintiffs’ failure to identify other problematic landlords who
been treated more favorably does not doom their class-of-one claim.

In this case, the plaintiffs have identdisimilarly situated property owners who we
treated differently. They are the property owners who received HAP agreements and

have those agreements subsequently canceled. For their claim to succeed, the plain{

persuade the trier of fact that this difference in treatment occurred without a rationableas$

also, Swanson v. City of Chetékl9 F.3d 780, 784 {7Cir. 2013) (“If animus is readily

eate(

ords
RLTA

Sive

DU

fails

2!
ion

jes tl
lords
e City
nater
5e of
reasc

have

re
did r

iffs n

S.

o]

obvious, it seems redundant to require that thetiffzshow disparate treatment in a near exact,

one-to-one comparison to another individual.”).
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The City further argues it is entitled to summary judgment because there isno e
establishing liability for the City itself pursuantonell v. Department of Social Servicé36
U.S. 658, 690-691 (1978). In this action, the plaintiffs claim, pursuantto 42 U.S.C. 8 19§
the defendants acted under color of state law when they violated the plaintiffs’ rights t¢
protection. (Doc. 1-6, pp. 12-13) Monell, the Supreme Court explained that municipalif
are not vicariously liable under § 1983 for their employees’ actions. They are liable o
their own illegal acts. For example, a municipality is liable if the plaintiff can show th

suffered a depravation of rights due to an dadfionunicipal policy. “Official municipal policy

riden

3, th

D equ

es
nly fo

at he

includes the decisions of a government’s lawmakers, the acts of its policymaking officials, ar

practices so persistent and widespread as to practically have the force aCdemitk v.

Thompson563 U.S. 51, 61, 131 S.Ct. 1350, 1359 (2011).

The City argues that the plaintiffs hawet identified a “formal policy or informa|

practice or custom” behind the alleged illegal decision to cancel the HAP agreements
217, pp. 16-17)

In their response, the plaintiffs argue City liability under three theories: (1) Mors
a policymaker and therefore her actions resuiamility for the City; (2) Elias is a policymake
and he ratified Morales’ actions or was delibelaindifferent to them; and (3) the City Coun
members are final policymakers, they knew of the illegal actions, and they permitted th
to occur. (Doc. 226, pp. 16-17)

“Whether an official has final policymaking authority is a question for the court to d
based on state law.Christie v. lopa 176 F.3d 1231, 1235Xir. 1999). In deciding thg
guestion “courts consider whether the officidi'scretionary decision nstrained by policie
not of that official’'s making and whether the official’s decision is subject to review b
municipality’s authorized policymakerdd. at 1236—37 (punctuation modified).

The plaintiffs first argue that Morales was a policymaker and therefore her actiong

in liability for the City. They assert that Morales testified in her deposition that “she

-10 -
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policy maker, being in the position to ‘formulate policy’ on behalf of Defendant City.” (
226-1, p. 72, PCSOF 53)

In fact, at her deposition, Morales explained that she worked under a supervisor
Elias. (Doc. 226-4, p. 25) She was askedid4As it your function or Mr. Elias’ function t
formulate policy with respect to the administration of the HUD Program?” (Doc. 226-4,
She stated “I would formulate the policy, and he would review and either accept or

(Doc. 226-4, pp. 25-26) Based on this testimony, the court concludes that Mo

“decision[s] were subject to review,” and tefore she did not have final policymaking

authority. Christie, 176 F.3d at 1236-37.

Doc.

Albe
D
p. 25
deny

rales

Morales testified at her deposition that she was the one who actually decided tg canc

the HAP contracts “in consultation with our atteyrand with my bosg\lbert Elias.” (Doc.

226-4,p. 61) Thisis evidence that Morales was permitted to exercise discretion in the ayardi

and rescinding of the HAP contracts. The discretiamf@emenpolicy, however, is not th

same as the authority tweatepolicy. Christie 176 F.3d at 1236. That Morales had

\U

the

discretion to cancel the HAP contracts doegpnote that she was a policymaker. The cqurt

concludes that Morales was not policymaker.

The plaintiffs further argue that Elias was a policymaker and he ratified Morgles’s

actions or was deliberately indifferent to them. They support their argument by refer

[ing t

Morales’s deposition in which she stated that “Elias . . . was in a position to review, and eith

accept or deny [her] formulated policy.” (D&@26-1, PCSOF 54) This testimony is evidence

that Morales wasot a policymaker, but it is not evidence that Eliessa policymaker. Tqg

prove Elias was a policymaker, the plaintiffs must provide evidence that his policy degision

werenot subject to review. They have not done so. Morever, even assuming that Elia
policymaker, they have not shown that Elias ratified Morales’s actions.

Where a policymaker learns of an illegal action after the fact, liability attaches

5 Was

fo the

municipality only if the policymaker “ratifies” the subordinate’s action. “To show ratification,

a plaintiff must prove that the authorized policymakers approve a subordinate’s decis

-11 -
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the basis for it.”Christie v. lopa176 F.3d 1231, 1239{Tir. 1999). “[I]t is well-settled tha

[

a policymaker’'s mere refusal to overrule a subordinate’s completed act does not constitt

approval.”Id.; see also Weisbuch v. County of Los Angéle8 F.3d 778, 781 {Lir. 1997).

The plaintiffs argue Elias “made an express approval’ of Morales’s act and pointg
statement that her decision was the “positionthef department. (Doc. 226, p. 17) (citing
PCSOF 61); see also (Doc. 226-5, pp. 66, 68) Appigtrehe plaintiffs sent an email to Elia
in which they complained that Morales illegally terminated the HAP contracts and ask
to override her decision. (Doc. 226-5, pp. 66) Elias sought input from Julianne Hughes
Morales, and Olga Osterhage on the request. (Doc. 226-5, pp. 66) He then inforr
plaintiffs that “[t]he letter you received frowur Department is quite clear and speaks
itself.” (Doc. 226-5, pp. 68) The court finds that while Elias knew about Morales'’s de
to terminate the HAP contracts and considered the issue, there is no evidence that he
“approve[d] [his] subordinate’s decision and the basis forSgke Christie v. lopal76 F.3d
1231, 1239 (9 Cir. 1999). At best, the plaintiffs can show that Elias knew about the ded

b to hi
to

S

ed hir
Peg

ned t
for

Cisior

actu

ision:;

invited input from Hughes, Morales, and Osterhage; and then failed to overrule it. That is ni

enough to prove ratificationd.

The plaintiffs further argue that Elias was deliberately indifferent to Morales’s alle
illegal actions, and this is a substitute for ratification. (Doc. 226, p. 17) They argue Elig
knowledge of his last chance to help Plaintiffs and their tenants before it would get out-g
for the City.” (Doc 226, p. 17) (punctuain modified) (citing Christie, 176 F.3d at 1241
The plaintiffs misrea@€hristie Deliberate indifference can result in liability for a municipa

if it occurs prior to the constitutional violation and causes that violatdmistie, 176 F.3d at

1241. Deliberate indifference is not a substitide ratification, which occurs after the

violation. Proof of deliberate indifference here is not eno&ge Konarski v. Tucso@ity of,
2016 WL 9782589, at *5 (D. Ariz. 2016)ff'd sub nom 2017 WL 5712132 {9Cir. 2017).
Finally, the plaintiffs argue that the City Council members are final policymakers

they knew of the illegal actions, and that they permitted the harm to occur. Baltazar in
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the City Council of the issue, and the plaintiffs sent email messages to the council m

embe

seeking to resolve the issue. (Doc. 226RCSOF 25, 55, 65) The court assumes without

deciding that the City Council members are final policymakers.

The plaintiffs’ third argument fails for theasons given above. At best, the plaintiffs

Can

show that the City Council knew about the demsand failed to overrule it. Thatis not enouygh

to prove ratification.SeeChristie v. lopa176 F.3d 1231, 1239ir. 1999).

At the hearing, the plaintiffs argued that the HAP agreements were cancegled i

accordance with the City’s long standing policy of not allowing them to participate i

n the

Section 8 housing program. This, ironically, is the position of the City, and while this theorn

would make the City responsible for Morales’s actions umdenell, it would cause the

plaintiffs to lose their underlying equal protection claim.

If the plaintiffs prove that Morales canceli® HAP agreements due to the City’s Igng

standing policy against the plaintiffs, then the City would be liable for her actions\iadel.

But, the City’s long standing policy is a rational ba&is canceling the agreements, and

class-of-one claim would then fail. The only whag plaintiffs can win their class-of-one clajm

the

Is by showing that the agreements were caacelithout a rational basis, which means they

* 1t might be more accurate state that the plaintiffs present no evidence from w

nich

the trier of fact could conclude the opposite] &or good reason. The Ninth Circuit has already

decided that City’s refusal to initiate new Section 8 housing contracts with the Konarsk
not violate their due process righti€onarski v. Valfire67 F. App’x 458, 459 (9Cir. 2003)
And that decision cannot be relitigated in this acti®anarski v. City of Tucsq289 F. App’X
242, 244 (9 Cir. 2008). The plaintiffs maintain that other landlords have committed even
egregious acts and they have not been banned from the program. (Doc. 226, pp. 10-1!
that might be true, it does not prove that the plaintiffs were banned without a rationablba

Squaw Valley Dev. Co. v. Goldbe®y5 F.3d 936, 945 {9Cir. 2004) (The fact that othg

landowners were treated more leniently does not prove that théfplaas treated harshly
without a rational basis absent proof that the other landowners were similarly sity
overruled on other grounds by Lingle v. Chevron U.S.A., 54 U.S. 528, 125 S.Ct. 207

(2005);see also Engquist v. Oregon Dep't of A§63 U.S. 591, 604, 128 S. Ct. 2146, 21

(2008) (Itis no defense to a speeding ticket to argue that others were also speeding
did not get a ticket.).
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must show that Morales canceled them, not bezthe City thinks Konarski is a problematt

landlord (and hashought so sinc001), but for arbitrary and capricious reasons as
unidentified. The plaintiffs must prove at trial that Morales harbors a genuine animosity
plaintiffs that is separate from the Cityfsng standing policy of not permitting them
participate in the Section 8 progra®eeSquaw Valley Dev. C8B/5 F.3d at 948 (“[A]n equa
protection violation may [not] be premis@h animosity arising from a regulator’s leg

enforcement methods.”). Accordingly,

IT IS ORDERED that the defendants’ motion for partial summary judgment, file
September 14, 2017, is GRANTED in PART. (D2t7) Summary judgment is granted

the City on theMonell claim. Summary judgment is otherwise denied.

DATED this 4" day of June, 2018.

et 3. B owman.

Leslie A. Bowman
United States Magistrate Judge
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