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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Frank Konarski, et al., No. CV-11-00612-TUC-LAB
Plaintiffs,
V. ORDER

City of Tucson, et al.,

Defendants.

Pending before the Court is the defendafitlotion for recongleration of order
denying defendants’ motion for partial summamglgment on plaitiffs’ class-of-one
claim (Doc. 295) or, in the alteative, for clarification othis Court’s ruling,” filed on
June 20, 2018. (Doc. 299)

In the pending motion, the defendants arthat the Court erred in distinguishin
this case frontEngquist v. Oregon Dep’t. of Agis53 U.S. 591 (2008). (Doc. 299 at 3:4
15). They believe that theo@rt should not have recoged a difference between :
defendant city acting as an employer asdan administrator (of HAP contracts). The
defendants also argue that theurt was mistaken in findinthat the plaintiffs’ class-of-
one claim was not barred because of the is$dact as to whethethe HAP agreements
were withdrawn as an exercise aiscretion or out of personal animud. at 3:17-4:5.
The defendants finally argue that the Courgt have required thplaintiffs to show
that they were treatatifferently from similarlysituated individualsld. at 5:23- 6:22. In
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the alternative, they request clarification thre issue of liabilityon the class-of-one

claim.

The Court denies the defendants’ motimtause it puts forward arguments that

were, or could have be, raised earlier.

Discussion

Previously, on September 14, 2017, thefendants filed a motion for partiq|

summary judgment. (Doc. 217) &lCourt granted the motion in part and denied it in part

on June 5, 2018. (Doc. 295) The defendants moved for an extension of the deadl
filing a motion for reconsideration on & 12, 2018. (Doc. 298) The motion fg
extension was grantedinc pro tun@and the motion for recongdation was filed on Jung
20, 2018. (Doc. 299)

a.Standard
A motion for reconsideration is appropgdawhere the district court “(1) is
presented with newly disceved evidence, (2) committeclear error or the initial
decision was manifestly unjust, or (3) ifetle is an interveninghange in controlling
law.” School Dist. No. 1J, MultnorhaCounty v. ACandsS, Inc&S F.3d 12551263 (9th

ne

=

Cir. 1993);see alsa_RCiv 7.2(g). Such mmons should not be used for the purpose |of

asking a court “to rethink what the codrad already thought through — rightly g
wrongly.” Defenders of Wildlife v. Browne®09 F. Supp. 1342, 1351 (D. Ariz. 1995

=

see alsdJnited States v. Rezzonj@®2 F. Supp. 2d 1112, 1116 (D. Ariz. 1998). Nor may

they be used to “raise arguments or pressmdence for the fitstime when they could
reasonably have been raiseatlier in the litigation."Kona Enterprises, o v. Estate of
Bishop 229 F.3d 877, 890 (9th Cir. 2000). Meaflisagreement with a previous order
an insufficient basis for reconsideratio8eel.eong v. Hilton Hotels Corp689 F. Supp.
1572, 1573 (DHaw. 1988);Rowe ex rel. Rowe v. Bankers Life & Cas., 632 F. Supp.
2d 1138, 1147 (D. Ariz. 2008), clarified onrii@ of reconsideration (Sept. 17, 2008).
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b. Engquist

The defendants argue first that thage entitled to summary judgment under
Engquist.SeeEngquist v. Oregon Dep’t. of Agrh53 U.S. 591 (2008). In that case, the
Supreme Court explained that class-of-ae@ms based on “arbitrary, vindictive and
malicious reasons” are not permitted in the employment conte3tUS5. at 594-595.
Engquist teaches that personality conflictsdathe like are a \‘a problem in an
employment context, but they cannot interfesth “arms-length government decisions/’
Id. at 604. Constant review of dayday discretionary acts would undermine
government functionindd. at 607.

The defendants explain that the Ninth Circuit applEsgquist past the

employment context into any “forms ofagt action that by their nature involv

D

discretionary decision making based on atvarray of subjective, individualized
assessmentsTowery v. Brewer672 F.3d 650, 660 (9th ICi2012) (execution protocol).
(Doc. 299 at 7:19-8:3)Toweryalso precludes class-of-onaiohs “absent any pattern of
generally exercising the discretion in atmadar manner while treating one individual
differently and detrimentally.’672 F.3d at 66@1. The defendants also note that bgth
Engquistand Towery emphasize the type of governmeaction, not the motive. (Doc
299, pg. 8)

The defendants support their claim bgtisig that Congress gives the defendgnt
city discretion to determin&ection 8 participation und&4 C.F.R. 8§ 982.306, which
makes such decisions unreviewable. (D®&9,2g. 8). Thus, reviewf the decision by
the Court “will have undaom Congress's (and thea&ts') careful work.’Engquist 553
U.S. at 607.

The defendants further believe th@bwery precludes the class-of-one claim
because the plaintiffs hawveo evidence of a pattern lihe defendants of rescinding
contracts in a particular way and treating thagifferently and detrirantally. Further, they

argue that the plaintiffs have not been treatettimentally at allbecause they had no

-3-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

right to Section 8 participation and tliefendants have compensated them for
inconvenience.

The defendants allege no new eviderfregquistand Towerywere both decided

before the defendants’ origih motion for summary judgmé (doc. 22), so there has

been no change in controlling law. Thefatelants use languageom LRCiv 7.2(g),
stating that the court “misapprehenddttigquist (Doc. 299 at 3) Presumably, this is
reference to the “clear error” or “maedtly unjust” standard contemplated School
Dist. No. 1J See School Dist. No. 1J, Muttmah County v. ACandS, In& F.3d 1255,
1263 (9th Cir. 1993)

Given that the precedents the defendaekg on have existé since early 2012,

he

1%

a

there is no reason the defendants couldhaote raised these arguments earlier in the

litigation. Thus,Kona precludes this claim.SeeKona Enterprises, Inc. v. Estate g
Bishop 229 F.3d 877, 890 (9th Cir. 2000).

c. Similarly-situated individuals

The defendants state that a classiod plaintiff must show that he wa
“intentionally treated differently &m others similarly situatedyill. of Willowbrook v.
Olech 528 U.S. 562, 564 (200(nd that there was no ratidrmasis for such treatment
Gerhart v. Lake Cty., Mont637 F.3d 1013, 1023 (9tGir. 2011). They argue that
plaintiffs have not shown evidence of othemnilarly situated. (Dc. 299, pg. 10) The
defendants specifically citBrime Healthcare Servs. v. Harril6 F. Supp. 3d 1096
1117 (S.D. Cal. 2016), in wth the court dismissed a class-of-one claim that lacl
evidence of sufficientlysimilar others and found that aepext of animus did not affect
the “similarly situated” rquirement of the claimd. at 1118.

The defendants also disagregth the Court’s reliance oswanson v. City of
Chetek 719 F.3d 780 (7th Cir. 20),3distinguishing that cadgecause the plaintiff therg
could exclude all rational bases for the cordaicissue. They argue that the Sever

Circuit otherwise bars class-of-onaichs with any possible rational badiiller v. City

—
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of Monona 784 F.3d 1113, 21 (7th Cir. 2015)Fares Pawn, LLC v. Ind. Dep't of Fin
Insts, 755 F.3d 839, 845 (7th Ci2014). The Ninth Circuit hasot ruled on this issue.
(Doc. 299, pg. 12)

The defendants further require that thaimgiffs show evideoce of competitors
with an "extremely high degree of similgr between themselves and the persons
whom they compare themselve$Vright v. Incline Vill. Gen. Improvement Dis665
F.3d 1128, 1140 (8 Cir. 2011). Competitorsare similarly situatednly when they are
‘arguably indistinguishable Erickson v. Cty. of Nevada ex rel. Bd. of Supervi%03 F.
App'x 711, 712 (9th Cir. 2015) (quotirgngquist 553 U.S. at 601). According to thg
defendants this would mean other landlofdsth a similar history of acrimonious
conduct towards the City arttiscriminatory conduct towards tenants who were allow
to retain their contract&rickson 607 F. App'x at 712.” (Doc. 299, pg. 14)

These arguments are precluded for theesoes explained above. They were,
could have been, rad earlier in the litigation, and are thus inappropriate fof

reconsideration motion.

d. Clarification

The defendants move ithe alternative for clarifition of the Court's order
granting in part the motion for partial sumymaudgment. It appars that they would
have the Court clarify that the class-of-ah&m is against Peggyiorales alone, and not
against the city. (Doc. 299, pg. 14)

In the interest of clarification, the caistates as follows:In its order, the court
granted the city’s motion for partial summary judgment on the issivooéll liability.
(Doc. 295, pg9-14) The class-of-one claim doed oeeate liability fo the city pursuant
to Monell. I1d.; Monell v. Department of Social Servicd86 U.S. 658690-691 (1978).
The court was not asked to determimigich of the individual defendantgas potentially
liable, but Morales’s potential liability &s not appear to be in dispute.

The parties may address the issue furithéheir proposed pretrial order.

to
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IT IS ORDERED that the defendantsiotion for reconsideration is DENIED
(Doc. 299) The deadline for lodging a propogeetrial order is extended to August 1]
2018. See(Doc. 165) The parties may useaguideline the example provided on th
court’s website at JGZ Joint Rrased Pretrial Order-Civil.pdf.

Dated this 19th day of July, 2018.

Reotis (3. B owman_

Leslie A. Bowman
United States Magistrate Judge
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