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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
David Higdon, No. CV-11-0821-TUC-FRZ
Petitioner,
VS. ORDER

Tara Diazet al,

Respondents.

On February 20, 2011, Petitioner David Higdon, who is confined in the Arizona
Prison Complex-Lewis, Buckeye, Arizona, filed his Petition for Writ of Habeas Corp
a Person in State Custody Pursuant to 28 U.S.C. § 2254 (Non-Death Penalty) (“Pq
(Doc. 1). On April 27, 2012, Respondents filed their Answer to Petition for Writ of Ha
Corpus (“Answer”) (Doc. 12). Petitioner subsequently filed his Traverse re: State Pf

Habeas Petition (Doc. 23). The Petition is ripe for adjudication.

l. FACTUAL AND PROCEDURAL BACKGROUND
The Arizona Court of Appeals stated the faatsfollows:

'As these state court findings are entitled to a presumption of correctnes
Petitioner has failed to show by clear and convincing evidence that the finding
erroneous, the Court hereby adopts these factual findings. 28 U.S.C. § 2258 (n(t9;
v. Landrigan 550 U.S. 465, 473-74, 127 S.Ct. 1933, 1940, 167 L.Ed.2d 836 (2
Wainwright v. Witt469 U.S. 412, 426, 105 S.Ct. 844, 853, 83 L.Ed.2d 841 (188F}pse
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In the early morning hours of June 12, 2002, a stranger found the
victim, P., lying on the ground, having been severely beaten; his shoes, watch,
keys, and identification were missing. P. died shortly thereafter from “cranial
cerebral injuries due to blunt force injuries of the head.” The autopsy revealed
fifty-one different injury sites on P.’s body, some of which had been caused
by a “slender object,” consistent with a baseball bat.

Katie Farabaugh, a friend of Higdon’s, told ﬁolice during a videotaped
interview[1] that was played for the jury that she and Higdon had been
“cruising” in his truck when they met P. early in the morning on June 12,
2002, and that Higdon had invited P. to smoke marijuana with him. Katie
remained in the cab of the truck while P. and Higdon smoked in the bed of the
truck. The truck then began shaking, and Katie saw Higdon hitting P. on the
side of the head with a baseball bat and kickinfg him in the face. P. screamed
for Higdon to stop and attempted to run away from Higdon, who chased him
and continued to beat him with theb&atie added that she guessed Higdon

may have attacked P. because he “was gay,” a fact that was undisputed at trial.

Katie also stated that, after the incident, Higdon had cut out articles from the
newspaper about the killing and had left them, along with P.’s personal
belongings, at his father’'s home where he was staying at the time. Upon
searching the home and the yard behind it, police officers found P.’s driver's
license, his obituary, and other news articles describing the murder, as well as

his key chain, keys, shorts, shoes, socks, watch, glasses, and a baseball bat.

The shorts, shoes, socks, watch, and bat all contained P.’s blood.

[1] Although Katie provided various veosis of the events leading to P.’s
death, this version, along with another similar one, was presented to the jury,
as well as her confession to Higdon’s former attorney that she had killed P. and
her subsequent recantation of that admission.

Answer (Doc. 12), Ct. App. Mem. Decision 5/25/2006 (Exh. “A”) at {1 2-3.

A jury convicted David A. Higdon of “fst-degree murder and armed robbelg.”
at 1 1;see alsdAnswer (Doc. 12) Hr’'g Tr. 1/27/2005 (Exh. “N”) 9:25-10:21. Petitioner
sentenced “to natural life in prison for thenaher conviction and to a concurrent, 15.75-y
presumptive term for the armed robbery conviction.” Answer (Doc. 12), Exh. “A” aef
alsoAnswer (Doc. 12), Hr'g Tr. 3/28/2005 (Exh. “P”) 43:12-45:21.

A. Direct Appeal

Petitioner appealed his convictions to the Arizona Court of Appeals, raising the
claim that the trial court erred in admitting evidence regarding Petitioner’s actions

incarcerated in the Pima County Jail, as well as evidence regarding skinheads in ¢

v. Lundy 455 U.S. 509, 519, 102 S.Ct. 1198, 1204, 71 L.Ed.2d 379 (1982).
-2.-
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because it was improper other acts evidence used to show Petitioner’s bad charactg
prejudice outweighed its probative value. Answer (Doc. 12), Appellant's Opening
(Exh. “Q") at 13-16.

On May 25, 2006, the Arizona Court of Appeals affirmed Petitioner’s convict
SeeAnswer (Doc. 12), Exh. “A.” The Arizonaddrt of Appeals found that “the [trial] cou
did not err in refusing to exclude the evidence either [Rule 403 or Rule 404(b), A
Rules of Evidence].ld. at § 9. Furthermore, “[t]he trial court found the evidence reley
admitted it for a purpose other than proving Higdon’s criminal propensity in this matte
correctly noted that it was up to theyuto assess the ‘motivation behind’ and f
‘truthfulness’ of the evidence.ld. The Arizona Court of Appeals also noted that “
evidence was clearly admissible under 404(b) to show motive and identification” and t
court gave the jury a limiting instructiord. at Y 9-10.

On June 26, 2006, Petitioner filed his Petition for Review by the Arizona Sug
Court. Answer (Doc. 12), Exh. “R.” Cebruary 8, 2007, Petitioner’s petition for revig
was denied by the Arizona Supreme Court without comntee¢Answer (Doc. 12), Ariz|
Supreme Ct. Minutes 2/8/2007 (Exh. “S”).

B. Post-Conviction Relief Proceeding

On April 26, 2007, Petitioner filed his Notice of Post-Conviction Relief. Ans
(Doc. 12), Exh. “T.” On May 1, 2009, Petitioner filed a Partial Petition for Post-Convi

Relief. Answer (Doc. 12), Exh. “U.” Petitioner claimater alia, that 1) his “rights to du¢

process, fair trial, confrontation, and assistance of counsel were violated by prose
misconduct an&tricklanderror relating to Thompson; 2) his rights to due process and
trial were violated because the prosecuitiroduced misleading or foundationless evide

regarding the line of sight between cells 21/28 and trial counsel was ineffective regarg

r, an
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same; 3) trial counsel was ineffective by failing to challenge premeditation; 4) insufficien

evidence supported Petitioner’s felony murder conviction and trial counsel was ineff

regarding the same violating Petitioner’s right to due process and counsel; 5) trial ¢

ectiv

ouns

was ineffective regarding Petitioner's “mere presence” and Farabaugh’'s allege
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responsibility; 6) trial counsel was ineffective by failing to object to various arguments
by the prosecution; 7) trial counsel’s failure to investigate and impeach Leyden’s tes

regarding skinhead culture violated Petitioner’s right to a fair trial and confrontatio

mad
[imon

N anc

rendered counsel’s assistance ineffective; 8) ineffective assistance of counsel based on t

counsel’s failure to adequately challenge aggravating factors in sentencing; 9) ineffecti

assistance of counsel based on trial counsel’s failure to present “more and better mit
and obtain a more lenient sentence; and 10) ineffective assistance of appellate
Answer (Doc. 12), Exh. “U.”

On August 6, 2009, the trial court dismissed Petitioner’'s post-conviction
petition. SeeAnswer (Doc. 12), In Chambers Ruling, Re: Pet. for PCR 8/6/2009 (Exh.
As an initial matter, the court found that all of Petitioner’s prosecutorial misconduct ¢

as well as his claims regarding the sufficiency of the evidence to support his first-

gatio

Coun:

relief
‘0”).
aims

Hegre

murder conviction on a felony murder theory, and whether the trial court erred when |

determined that Farabaugh was unavailable to testify and allowed the State to pglay h

videotaped deposition were precluded pursuant to Rule 32.2(a), Arizona Rules of C

Procedure, because Petitioner failed to raise them on direct afipexdl4. The trial court

rimin

also noted that Petitioner’s claim regarding insufficiency of the evidence to support the jury’

finding of guilt on the first-degree murder chalggesed on a theory of felony murder lagks

merit, because the jury’s finding of guilt was based on both premeditation and felony murde

and as such even if the evidence was insufficient with regard to felony murder Petitio

not suffer any prejudiceld. The trial court also noted it devoted an entire hearin

her d

o to

whether Farabaugh would invoke her right to remain silent and whether this must occl

before the jury, and reviewed its previous orders and confirmed the sound reasoning
Id.

there

The court analyzed Petitioner’s claims of newly discovered evidence as witpesse

Marshall Thompson and Thomas Leyden pursuaState v. Saena97 Ariz. 487, 489, 4

P.3d 1030, 1032 (Ct. App. 2000) and Rule 32.1(e), Arizona Rules of Criminal Procedure

Answer (Doc. 12), Exh. “O” at 5-6. Regarding Thompson’s pre-sentence repor
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Petitioner’s claim that Leyden “may” have committed perjury based on a CNN intervie
court found that Petitioner “failed to meet his burden of showing by a preponderancs
evidence that any of his new claims based on the existence of newly-discovered evid
colorable.” Id. at 6. The court further stated thatitft@ner “failed to raise a material isst

of fact or law which would entitle him to an evidentiary hearing on this bakls.”

W, the
b Of th
bnce

e

The court delineated the standard for ineffective assistance of counsel as follows:

[Petitioner] must show that counsel’s performance fell below objectively reasqg
standards, and that this poor performance prejudiced hidh.at 7 (citingStrickland v.
Washington466 U.S. 668, 687, 104 S.Ct. 2052, 2064 (19B#)e v. JacksQ209 Ariz. 13,
14,97 P.3d 113, 114 (200%tate v. Nashl43 Ariz. 392, 397, 694 P.2d 222, 227 (198}
The court noted that Thompson'’s pre-sentence reports were inadmissible hearsay
juvenile records were also inadmissibld. at 8. The court further found that Petitiong
claim that “Thompson was granted ‘tacit transactional immunity,” as well as his clair
“Thompson lied about the amount of time he faced in his pending cases|,]” were ba
and “that trial counsel’s efforts to impeathompson were more than adequate.” Ans
(Doc. 12), Exh. “O” at 8-9. The court found that counsel argued “that Thompson w3
credible because the sentencing hearing in his pending case was continued until
testified against the Petitionerld. at 10. Accordingly, “[bJecause counsel advanced
exact argument proposed by the Petitioner, [the] [c]ourt finds that he has failed to sh
her representation was substandard or that he suffered prejuidice.”

The court found “the fact that the prosecutor assigned to Petitioner’s case
Godoy — happened to work with the prosecutor assigned to Thompson’s other cast
evidence that she exercised any sort of impermissible influence over Thompson’scta
The court further found that “trial counsel thoroughly impeached Thompson'’s credi
and even went so far to argue thtis prosecutor ‘boughtiis testimony[.]"ld. at 11. As
such, the court found that Petitioner was not prejudiddd. Regarding the line-of-sigh
between jail cells, the court found that “Petitioner’'s own exhibits show that this clai

absolutely no merit[,] . . . [and] Ms. Berrygcision to not introduce photos was a tact

-5-
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one and had a reasonable basis.” Answer (Doc. 12), Exh. “O” at 11. The court als(
that Petitioner’s claim “that trial counsel was ineffective because she failed to adec
challenge the State’s premeditation theory[,]” “had a reasonable tactical bdsid.11-12.
As such, the court found “that the Petitioner has failed to show that counsel’s perfor
was substandard or that he suffered prejudite:.’at 12.

The court further found “that [trial] counsel was not ineffective, and that the Peti
suffered no prejudice” regarding her alleged failure “to argue that there were s
inconsistencies between Farabaugh’s many statemdhtS:he trial court stated that “[t]hi
argument is clearly controverted by the record.” The court found that Petitioner “ha|
not produced any evidence showing that he was prejudiced” by trial counsel’s alleged
to rehabilitate the credibility of Michaéligdon regardindPetitioner’s possile affiliation
with white supremacist groups. Answer (Doc. 12), Exh. “O” at 12-13. Accordingly
court found that Petitioner was not entitled to relief on this clé&imat 13. The court foun
that Petitioner’s claim that trial counsel was “ineffective for failing to investigate wh
the Petitioner had any ties to skinhead groups prior to 2002, or for failing to get offi
admit that they had no evidence of any such ties . . . [was,] again, controverted
record.” Id. As such, trial counsel was not ineffectiud.

The court found that trial counsel requested a jury instruction regarding a |

motive establishing innocence or raising reasonable doubt as to premeditation; how
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was denied by the trial courd. The court further found that “[b]Jecause trial counsel made

the exact request the Petitioner feels she should have, he . . . failed to show |1
performance was substandard . . [or] that he suffered prejudice.” Answer (Doc. 12
“O” at 13-14. The court found that Petitioner “failed to show that counsel’s represer
was substandard or that he suffered any prejudice” regarding trial counsel’s failure tg
immunity for Farabaughld. at 14. The State refused counsel’s request, and baseq
Arizona law, a trial court can only grant judicial immunity “after the State has filed aw
request for such a grantld. The court also found that Petitioner’s claim “that trial cour

was ineffective because she failed to anticipate what the prosecutor would argug
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rebuttal closing, and because she failed to voice any objections to the prosecutor’s r
without merit. 1d.

The court found that Petitioner “failed to carry his burden” regarding his claim
Leyden may have committed perjury when he testified as to what blackened bolt
mean in skinhead culture” and that trial counsel was ineffective for failing to impeac
Id. at 15. Regarding Petitioner’s claim that toalinsel was ineffective for failing to call h
own skinhead expert, James Hamm, to rebut Leyden’s testimony. Answer (Doc. 12
“O” at 15. Trial counsel stated at deposition that “she had been ‘gravely disappoint
his testimony and felt that he was ‘very impeadfab. . [and] that she felt that Hamm m4
have lied during the pretrial hearingd. Accordingly, the court found her decision not
call Hamm at trial a “reasonable tactical [decision,] . . . required by the ethical
governing attorney conductfd.

Regarding Petitioner’'s claims “that trial counsel was ineffective becaus
arguments she presented in favor of a 25-to-life sentence for the first-degree murde
were inadequate[,]” the court found that Petitioner was not prejuddeat. 16. Based upo
Arizona state law, the court found that “there was more than enough evidence from

the court could determine that a sentence of natural life was approptateé=inally, the

cbutt

“that
tattoc

n him
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court found that Petitioner failed to establish prejudice based upon appellate counsel

decision to “raise[] the strongest — and onligsues she could” on appeal. Answer (D

ocC.

12), Exh. “O”at 17. Having considered all the issues presented, the trial court summaril

dismissed Petitioner's PCR petitioid. at 18.

On June 21, 2010, Petitioner filed a petition for review by the Arizona Col
Appeals. Answer (Doc. 12), Pet. for Review From Denial of Rule 32 Relief (Exh. “W”
April 29, 2010, the Arizona Court of Appeals granted review, but denied relief. An
(Doc. 12), Mem. Decision 4/29/2010 (Exh. “X”). Upon review of the trial court’s mit

entry, the court of appeals found that “the trial court clearly identified, thoroughly ana

rt of
. On
swer
hute

yzed

and correctly resolved all of the issues [Petitioner] had presented in his petition for pos

convictionrelief.”ld. at 2. The Arizona Court of Appeals further stated, “[w]e find no af
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of discretion in the trial court’s ruling dismissing Higdon’s petition for post-conviction r

elief

and no purpose in rehashing it here because it is readily understandable by any court in

future; thus, we approve and adopt the rulinig."at 3-4 (citingState v. Whipplel77 Ariz.
272, 274, 866 P.2d 1358, 1360 (Ct. App. 1993)).
On August 20, 2010, Petitioner sought review by the Arizona Supreme Court

denial of his PCR petition. Answer (Doc. 12), Pet. for Review From Denial of RuLe 32

Relief (Exh. “Y”). On December 21, 2010, the Arizona Supreme Court summarily d

Petitioner’s petition. Answer (Doc. 12), Ariz. Supreme Ct. ME 12/21/2010 (Exh. “Z’).

C. The Instant Habeas Proceeding
On December 20, 2011, Petitioner filed hisitien for Writ of Habeas Corpus by

of the

niec

a

Person in State Custody Pursuant to 28 U.S.C. § 2254 (Non-Death Penalty) (Qoc. ]

Petitioner claims eight (8) grounds for relief, with some issues including multiple sulparts

First, Petitioner asserts a claim that “[b]oth convictions were obtained in violation

federal rights to due process and fair trial guaranteed by the Fifth, Sixth, and Fou

Df the

teen

Amendments.” Petition (Doc. 1) at 3. This ground for relief includes “supporting factg” that

appear to be additional clainfSee id.These allegations include: (a) the prosecution allo

wed

witness Marshall Thompson “to falsely deny and/or minimize the benefits he receied fc

testifying[;]” (b) “the prosecution allowed Thompson to maintain his very favorable

plea

agreement” despite his testimony falsely minimizing his benefits; (c) “the prosecution mad

a tacit grant of transactional immunity[;]” (d) “the lead prosecutor’s control over Thompson

was misrepresented];] (e) “the prosecutiorainhf admitted unredacted plea agreements

and

vouched for Thompson’s credibility[;]” (f) “the prosecution allowed or took advantage of

Thompson’s denial” regarding any understanding about the prosecution’s sentencir

recommendation; (g) “the prosecution knew or should have known Thompson had

and motive to offer false/erroneous testimony[;]” and (h) “the prosecution never dis

Thompson’s receipt of illegal benefits after he testifietd” at 3-4. Second, Petitiongr

reas

close

asserts “[b]oth convictions were maintained in violation of federal due process and the rigl

to counsel guaranteed by the Fifth/Sixth/Fourteenth Amendmentsl,] . . . [because] [t]he ste

-8-
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post-conviction court affirmed Petitionerisnconstitutional conetions by precluding
misconduct claims . . . and . . . failed to . . . address that preclusion directly relat
Strickland error by appellate counsel.ld. at 5. Third, Petitioner claims ineffectiy
assistance of trial counsel based on her alleged failure to “adequately understand
record, investigate and confront “Thompson’. . . and to impeach Thompson'’s credibili
10 known juvenile adjudicationsltl. at 6. Fourth, Petitioner asserts that “[b]oth convicti
were unconstitutionally maintained . . . when the state post-conviction court decli

conduct a cumulative analysis of the prosecutorial misconduct . . Jaraklandclaims,]

ed [t
e
the I
y witl
bNS

hed t

. . . [and by denying] an evidentiary hearing[.]” Petition (Doc. 1) at 7. Fifth, Petitioner

asserts ineffective assistance of counsel regarding trial counsel's alleged failure f

“adequately investigate or impeach the prosecutions [sic] expert withess who te
regarding ‘Skinhead’ culturel[,]” by not seekingrady material challenging the foundatiqg
for the expert’s credentials or credibility[,]” by not calling a rebuttal defense expert, a
not using a subsequent CNN program to impeach the expert’s credililitgt 8. Sixth,
Petitioner asserts ineffective assistance of counsel based on alleged failure “tq

preclude entire or significant portions of out-of-court statements or secure the testin

Katy Farabaugh . . . by seeking a grant of judicial immunitgl."at 9. Seventh, Petitiong

asserts ineffective assistance of counsel based on trial counsel’s alleged falil
adequately challenge the prosecution’s asserted evidence of ‘premeditation’ and/or
motive[.]” Id. at 10. Eighth, Petitioner asserts ineffective assistance of counsel based
counsel’s alleged failure “to ameliorate the circumstances of two prior felonies u
aggravate sentences, and fail[ure] to offer more and better mitigatchrat 11. On April
27,2012, Respondents filed their Answer to Petition for Writ of Habeas Corpus (“Ans
(Doc. 12). Petitioner subsequently filed his Traverse re: State Prisoner Habeas Petitiq

23).

[l STANDARD OF REVIEW
A. In General
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The federal courts shall “entertain an application for a writ of habeas corpus in

beha

of a person in custody pursuant to the judgtrof a State court only on the ground that he

IS in custodyin violation of the ©nstitution or laws otreaties of the United Statés28
U.S.C. 8§ 2254(a) (emphasis added). Morecagertition for habeas corpus by a perso
state custody:

shall not be granted with respect to any claim that was adjudicated on the

merits in State court proceedings unless the adjudication of the claim — (1)
resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme
Court of the United States; or #2?] resulted in a decision that was based on ar
t

unreasonable determination o
the State court proceeding.

28 U.S.C. § 2254(dxee also Cullen v. Pinholster U.S. — , 131 S.Ct. 1388, 1398, 1

e facts in light of the evidence presented in

L.Ed.2d 557 (2011). Correcting errors of state law is not the province of federal habee

corpus relief. Estelle v. McGuire502 U.S. 62, 67, 112 Gt. 475, 480, 116 L.Ed.2d 385

(1991). Ultimately, “[t]he statute’s design isfiarther the principles of comity, finality, an
federalism.”Panetti v. Quartermarb51 U.S. 930, 945, 127 S.Ct. 2842, 2854, 168 L.E

|®N

1.2d

662 (2007) (quoting/iller-El v. Cockrell 537 U.S. 322, 337, 123 S.Ct. 1029, 154 L.Eqd.2d
931 (2003)). Furthermore, this standard is difficult to meet and highly deferentigl “for

evaluating state-court rulings, [and] which demands that state-court decisions be gi
benefit of the doubt.’Pinholster 131 S.Ct. at 1398 (citations and internal quotation m

omitted).

ven t

arks

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), 110 $tat.

1214, mandates the standards for federal habeas reSes28 U.S.C. § 2254. “AEDPA

erects a formidable barrier to federal habeas relief for prisoners whose claims haye be

adjudicated in state courtBurt v. Titlow — U.S. —, 134 S.Ct. 10, 16, 187 L.Ed.2d 348

(2013). Federal courts reviewing a petition for habeas corpus must “presume the cor

ectn

of state courts’ factual findings unless applicants rebut this presumption with ‘clear an
convincing evidence.’Schriro v. Landrigen550 U.S. 465, 473-74, 127 S.Ct. 1933, 1940,
167 L.Ed.2d 836 (2007) (citing 28 U.S.C. § 2254(e)(1)). Moreover, on habeas revigw, th

federal courts must consider whether the state court’s determination was unreasonable,

-10 -




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

merely incorrect.ld., 550 U.S. at 473, 127 S.Ct. at 198lbrandson v. Ryary38 F.3d
976, 987 (9th Cir. 2013). Such a determination is unreasonable where a state court
identifies the governing legal principles delineated by the Supreme Court, but when th
applies the principles to the facts before it, arrives at a different r&edt Harrington v

Richter, 562 U.S. 86, 131 S.Ct. 770, 178 L.Ed.2d 624 (20Ml)iams v. Taylor529 U.S.

362, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2068@Eg also Casey v. Mogré86 F.3d 896, 90%

(9" Cir. 2004). “AEDPA requires ‘a state prisoner [to] show that the state court’s ruli
the claim being presented in federal court was so lacking in justification that there
error . . . beyond any possibility for fairminded disagreememitt, 134 S.Ct. at 1(
(quotingHarrington, 562 U.S. at 103, 131 S.Ct. at 786-87) (alterations in original).

B. Exhaustion of State Remedies

Prior to application for a writ of habeas corpus, a person in state custody must ¢
all of the remedies available in the State courts. 28 U.S.C. § 2254(b)(1)(A). This “pr
a simple and clear instruction to potential litigants: before you bring any claims to f
court, be sure that you first have taken each one to state deosge’v. Lundy55 U.S. 509
520, 102 S.Ct. 1198, 1204, 71 L.Ed.2d 379 (1982). As such, the exhaustion doctrin

the State “the opportunity to pass upon and correct alleged violations of its prisoners’

rights.” Baldwin v. Reesé&41 U.S. 27, 29, 124 S.At347, 1349, 158 L.Ed.2d 64 (2004)

(internal quotations omitted). Moreover, “[tlhe exhaustion doctrine is principally des
to protect the state courts’ role in the enément of federal law and prevent disruption
state judicial proceedings.Rose v. Lundy455 U.S. at 518, 102 S.Ct. at 1203 (inter
citations omitted). This upholds the doctrine of comity which “teaches that one court
defer action on causes properly within its juietdn until the courts of another sovereigr
with concurrent powers, and already cognizant of the litigation, have had an opporty
pass upon the matterld. (quotingDarr v. Burford 339 U.S. 200, 204, 70 S.Ct. 587, 54
94 L.Ed. 761 (1950)).

Section 2254(c) provides that claims “shall not be deemed . . . exhausted” so

the applicant “has the right under the law of the State to raise, by any available proce

-11 -
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guestion presented.” 28 U.S.C. 8§ 2254(c)O]fce the federal claim has been fai
presented to the state courts, the exhaustion requirement is satiBfez=dd v. Connor404

U.S. 270, 275, 92 S.Ct. 509, 512, 30 L.Ed.2d 438 (1971). The fair presentation requ

_—

y

reme

mandates that a state prisoner must alert #te sburt “to the presence of a federal claim”

in his petition, simply labeling a claim “federal” or expecting the state court to read b

the four corners of the petition is insufficief@aldwin v. Reesé&41 U.S. 27, 33, 124 S.C

BYyON(

t.

1347, 1351, 158 L.Ed.2d 64 (2004) (rejecting petitioner’s assertion that his claim had bee

“fairly presented” because his brief in thatstappeals court did niidicate that “he was

complaining about a violation of federal laafid the justices having the opportunity to ré
a lower court decision addressing the federal claims was not fair presentdiioalg v.

Wood 195 F.3d 1098 {9Cir. 1999) (holding that petitioner failed to exhaust federal
process issue in state court because petitioner presented claim in state court only
grounds). Furthermore, in order to “fairly pees’ one’s claims, the prisoner must do so

each appropriate state courtBaldwin 541 U.S. at 29, 124 S.Ct. at 1349. “Generall

»]

bad

due

on s

n

/,

petitioner satisfies the exhaustion requirement if he properly pursues a claim (1) thrr]ugho

the entire direct appellate process of the state, or (2) throughout one entire
postconviction process available in the sta@dsey v. Moore386 F.3d 896, 916 {Cir.
2004) (quoting Liebman & HertEederal Habeas Corpus Practice and Proced&23.3b
(4" ed. 1998)).

In Arizona, however, for non-capital cases “review need not be sought befo

Arizona Supreme Court in order exhaust state remediesSivoopes v. Sublet96 F.3d

1008, 1010 (9Cir. 1999)see also Crowell v. Knowle483 F.Supp.2d 925 (D. Ariz. 2007);

Moreno v. Gonzale492 Ariz. 131, 962 P.2d 205 (1998). Additionally, the Supreme C
has further interpreted 8 2254(c) to recognize that once the state courts have ruleg
claim, it is not necessary for an applicant to seek collateral relief for the same issues
decided upon direct reviewCastille v. PeoplesA89 U.S. 346, 350, 109 S.Ct. 1056, 10
103 L.Ed.2d 380 (1989).

C. Procedural Default
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“A habeas petitioner who has defaulted his federal claims in state court me

technical requirements for exhaustion; there are no state remedies any longer ‘avai

bts th

able’

him.” Coleman v. Thompspb01 U.S. 722, 732, 111 S.Ct. 2546, 2555, 115 L.Ed.2d 640

(1991). Moreover, federal courts “will not review a question of federal law decided by &

state court if the decision of that court rests on a state law ground that is independe
federal question and adequate to support the judgm&hf.501 U.S. at 728, 111 S.Ct.
2554. This is true whether the state llaasis is substantive or procedur&d. (citations
omitted). Such claims are considered procedurally barred from re8eg/\Wainwright v

Sykes433 U.S. 72, 97 S.Ct. 2497, 53 L.Ed.2d 594 (1977).

Nt of t

at

The Ninth Circuit explained the differenicetween exhaustion and procedural default

as follows:

The exhaustion doctrine applies when the state court has never been presentgd

with an opportunity to consider a petitioner’s claims and that opportunity may
still be available to the petitioner under state law. In contrast, the procedural
default rule barring consideration of a federal claim applies only when a state
court has been presented with the federal claim, but declined to reach the issu
for procedural reasons, or ifitis clear that the state court would hold the claim
procedurally barred=ranklin v. Johnso90 F.3d 1223, 1230 (9th Cir. 2002)
(internal quotation marks and citations omitted). Thus, in some circumstances,
a petitioner’s failure to exhaust a federal claim in state courtcaagea
procedural default.See Sandgathe v. Maasl4 F.3d 371, 376 (9th Cir.
2002); Beaty v. Stewart303 F.3d 975, 987 (9th Cir. 2002) (“A claim is
procedurally defaulted ‘if the petitioneiilied to exhaust state remedies and the
court to which the petitioner would be required to present his claims in order
to meet the exhaustion requirement would now find the claims procedurally
barred.” (quotingColeman v. Thompspb01 U.S. 722, 735 n.1, 111 S.Ct.
2546, 115 L.Ed.2d 640 (1991))).

Cassett v. Stewai06 F.3d 614, 621 n.5 (9th Cir. 2005). Thus, a prisoner’s habeas p
may be precluded from federal review due to procedural default in two ways. First,
the petitioner presented his claims to the state court, which denied relief bas
independent and adequate state grouideman 501 at 728, 111 S.Ct. at 2254. Fedgq
courts are prohibited from review in such calsesause they haved power to review &
state law determination that is sufficient to support the judgment, resolution
independent federal ground for the decision could not affect the judgment and

therefore be advisory.ld. Second, where a “petitioner failed to exhaust state remedie
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the court to which the petitioner would be requi@gresent his claims in order to meet
exhaustion requirement would now find the claims procedurally barlécat 735 n.1, 111

S.Ct. at 2557 n.1 (citations omitted). Thus, the federal court “must consider whetl

claim could be pursued by apyesently availablestate remedy.'Cassett406 F.3d at 621

n.6 (quotingOrtiz v. Stewart149 F.3d 923, 931 (9th Cir. 1998) (emphasis in original)

Where a habeas petitioner’'s claims haeerbprocedurally defaulted, the fede
courts are prohibited from subsequent review unless the petitioner can show cause a
prejudice as aresull.eague v. Lanet89 U.S. 288, 298, 109 S.Ct. 1060, 1068, 103 L.E
334 (1989) (holding that failure to raise claimstate appellate proceeding barred fed
habeas review unless petitioner demonstrated cause and pregeBad$®mith v. Murray
477 U.S. 527,534,106 S.Ct. 2661, 2666, 91 L.Ed.2d 434 (1986) (recognizing “that a

habeas court must evaluate appellate defaults under the same standards that app

he

ner tr

ral
nd ac
i.2d

bral

feder

y wh

defendant fails to preserve a claim at trial.*)T]he existence of cause for a procedural

default must ordinarily turn on whether the prisoner can show that some objective
external to the defense impeded counsel’s efforts to comply with the State’s procedur:
Murray v. Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639, 2645, 91 L.Ed.2d 397 (1#&63Jso
Martinez-Villareal v. Lewis80 F.3d 1301, 1305 (9th Cir. 1996) (petitioner failed to offer
cause “for procedurally defaulting his claims of ineffective assistance of counsel, [as
there is no basis on which to address the merits of his claims.”). In addition to c:
habeas petitioner must show actual prejudice, meaning that he “must show not mel

the errors . . . createdpssibility of prejudice, but that they worked to lastual and

factc

bl rule

any
5 SUCH
huse,

ely t

substantial disadvantage, infecting his entire trial with error of constitutional dimensjions.

Murray, 477 U.S. at 494, 106 S.Ct. at 2648 (emphasis in original) (internal quot
omitted). Without a showing of both cause and prejudice, a habeas petitioner
overcome the procedural default and gain review by the federal cadrtd06 S.Ct. at
2649.

The Supreme Court has recognized, however, that “the cause and prejudice S

will be met in those cases where review ofaiesprisoner’s claim is necessary to correg
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fundamental miscarriage of justiceCbleman v. Thompspb01 U.S. 722, 111 S.Ct. 254
115 L.Ed.2d 640 (1991) (quotiingle v. Isaad56 U.S. 107, 135, 102 S.Ct. 1558, 1572
71 L.Ed.2d 783 (1982)). “The fundamental miscarriage of justice exception is ava
‘only where the prisonesupplementkis constitutional claim with a colorable showing

factual innocence.’Herrara v. Collins 506 U.S. 390, 404, 113 S.Ct. 853, 862, 122 L.Eq

203 (1993) (emphasis in original) (quotikghlmann v. Wilso77 U.S. 436, 454,106 S.¢

2616, 2627, 91 L.Ed.2d 364 (1986)). Thus, “actual innocence’ is not itself a constity
claim, but instead a gateway through which a habeas petitioner must pass to h
otherwise barred constitutional claim considered on the meHtstiara, 506 U.S. at 404

113 S.Ct. at 862. Further, in order to demonstrate a fundamental miscarriage of jy

6,
73,
ilabl
of
1.2d
t.
tiona

ave

stice

habeas petitioner must “establish by clear and convincing evidence that but for th

constitutional error, no reasonable factfindewd have found [him] guilty of the underlying

offense.” 28 U.S.C. § 2254(e)(2)(B).

In Arizona, a petitioner’s claim may be procedurally defaulted where he has w

aive(

his right to present his claim to the state court “at trial, on appeal or in any previous collater

proceeding.” Ariz. R. Crim. P. 32.2(a)(3). “If an asserted claim is of sufficient constitu
magnitude, the state must show that the defendant ‘knowingly, voluntarily and intellig
waived the claim.”ld., 2002 cmt. Neither Rule 32.2 nor the Arizona Supreme Cour
defined claims of “sufficient constitutional magnitude” requiring personal knowledge b
waiver. See id. See also Stewart v. Smi202 Ariz. 446, 46 P.3d 1067 (2002). The Nit
Circuit recognized that this assessmentéwpfinvolves a fact-intensive inquiry” and tl
“Arizona state courts are better suited to make these determinati©assett406 F.3d af

622.

.  STATUTE OF LIMITATIONS
As a threshold matter, the Court must consider whether Petitioner’s petition is
by the statute of limitationsSee White v. Klitzkj€81 F.3d 920, 921-22 (9th Cir. 200’

The AEDPA mandates that a one-year statute of limitations applies to applications fo
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of habeas corpus by a person in state custody. 28 U.S.C. § 2244(d)(1). Section 22
provides that the limitations period shall run from the latest of:

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by the
State action in violation of the Constitution or laws of the United States is
removed, if the applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly recognized by
the Supreme Court and made retroactively applicable to cases on collatera
review; or

(D) the date on which the factual predicate of the claim or claims presented
could have been discovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1Bhannon v. Newland10 F.3d 1083 (9th €i2005). “The time]
during which a properly filed application for State post-conviction or other collateral re
with respect to the pertinent judgment or claim is pending shall not be counted towd
period of limitation under this subsection.” 28 U.S.C. § 2244(d)(2). Respondents
dispute the timeliness of Higdon’s Petition. The Court has independently review

record and finds that the Petition is timely pursuant to 28 U.S.C. 8§ 2244(d)(1)(A).

IV. ANALYSIS
A. Ground One: Prosecutorial Misconduct

Petitioner asserts that “[b]oth convictions were obtained in violation of federal

A4(d)

View
ird ar
do nc
ed th

[ights

to due process and fair trial guaranteed by the Fifth, Sixth and Fourteenth Amendimnent:

Petition (Doc. 1) at 3. The “supporting facedteged by the Petiti@an and discussed i
Section I.C.,suprg delineate his claims for prosecutorial misconduct involving
prosecution’s treatment of the witness Marshall ThompSee id.at 3-4. Respondent
argue that “[tlhe state courts found all of Higdon’s prosecutorial-misconduct clai
Ground | procedurally defaulted and precluded from review under the independe
adequate state-ground doctrine.” Answer (Doc. 12) at 7 (citations omitted). This

agrees.

-16 -

N
the
S

ms in
nt ar

Coul




© 00 N O O b~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

petition for post-conviction reliefSeeAnswer (Doc. 12), Exh. “U.” In its August 6, 20(

order, the trial court stated as follows:

correctly found Higdon’s claims of prosecutdmisconduct precluded because he had f&
to raise them on appe8leeAriz. R. Crim. P. 32.2(a)(3) (defendant precluded from relie

any ground waived on direct appeal).” Answer (Doc. 12), Exh. “X” at 3.

defaulted. Petitioner presented his claim to the state court, which denied relief ba
independent and adequate state grouBage Colemarb01 at 728, 111 S.Ct. at 2254. T]
state procedural bar to review now prohibits this Court from review because the “st:
determination [] is sufficient to support the judgment, [and] resolution of any indepe
federal ground for the decision could not affect the judgment and would therefc
advisory.” Coleman 501 at 728, 111 S.Ct. at 2254.

This issue, including with its many sub-parts, was originally asserted in Petitig

Rule 32.2ﬁa), Ariz. R. Crim. P., precludes a petitioner from seeking
relief for any claim that was “[rHaisabIe on direct appeal,” “[flinall
adjudicated on the merits on appeal or in any previous collateral proceeding,”
or “waived at trial, on apﬁeal, or in any previous collateral proceeding.”[3
Although “ the state has the burden to plead and prove grounds of preclusion,
any court on review of the record may determine and hold that an issue is
precluded regardless of whether the state raises preclusion.” Ariz. R. Crim. P.
32.2(c);see alscA.R.S. 8§ 13-4232(C). Pursuant to Rule 32.6(c), Ariz. R.
Crim. P., a court “shall order the petition dismissed” if it finds that all of a
petitioner’'s claims are procedurally precluded and “no purpose would be
served by any further proceedings.”

The Petitioner raises several arguments that are precluded because h
failed to raise them at the time of his direct appeal. These arguments include
all of the Petitioner’s claims regarding prosecutorial misconduct[.] . . . The
Petitioner has not argued why any of these claims would survive preclusion,
and the Court has been unable to find any such reason based on its review g
the record in this case.

[3] The only types of claims that may not be precluded under Rules 32.2(a)
Include: (1) that the petitioner is “being held in custody after the sentence
imposed has expired;” (2) claims based on the existence of newly discovered
evidence; (3) that the petitioner’s failure to file a timely appeal or petition for
post-conviction relief was not his fault; (4) that there has been a significant
change in the law that would apply to the petitioner’s case; and (5) that the
evidence clearly shows that no reasonable fact finder could have found
petitioner guilty.

Answer (Doc. 12), Exh. “U” at 4. The Arizona@t of Appeals held that “the [lower] court

Petitioner’s claims regarding prosecutorial misconduct are therefore proced
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Where a habeas petitioner’s claim has been procedurally defaulted, the federg
are prohibited from subsequent review unless the petitioner can show cause an
prejudice as aresulleague v. Lanet89 U.S. 288, 298, 109 S.Ct. 1060, 1068, 103 L.E
334 (1989) (holding that failure to raise claimstate appellate proceeding barred fed
habeas review unless petitioner demonstrated cause and prejudice). Petitioner faileg
cause or demonstrate any actual prejudice, and as such the Court will not consider th
of this claim.

Additionally, to the extent that Petitioner argues preclusion was improper bg
“some prosecutorial misconduct . . . occurred or was discoveredtadtaral or after the
appeall,]” Petitioner’s claims are similarly without merit. Reply (Doc. 23) at6. Inrevie
Petitioner's PCR petition, the court considered Thompson’s pre-sentence reports ag
discovered” evidence. Answer (Doc. 12), Exh. “O” at 5. Relyin@tate v. Saeni97
Ariz. 487,489, 4 P.3d 1030, 1032 (Ct. App. 2000), the trial court determined that “Pet

ha[d] failed to show that the presentence reports meet any of the . . . requirements [fqg

| cou
] act
i.2d
eral
to sk

eme

caus

wing

newv

tione

rnev

discovered evidence].” Answer (Doc. 12), Exh. “O” at 5. Furthermore, the court “reviewec

the pre-sentence reports and — in light of trial counsel's thorough and unforgiving
examination — can find no evidence which could have damaged Thompson'’s credibil
further or which ‘probably would have changed the verditd.(citing Saenz197 Ariz. at
489, 4 P.3d at 1032). The Arizona Court of Agls subsequently recognized that “[t]o
extent [the prosecutorial misconduct] claims were intertwined with his claims of 1
discovered evidence, the court thoroughly addressed them.” Answer (Doc. 12), Exh
3. As such, Petitioner presented his clairtheostate court, which denied relief based
independent and adequate state grounds, and this Court is prohibited from rEeie
Coleman 501 at 728, 111 S.Ct. at 2254. Again, Petitioner has failed to demonstratg
or actual prejudice for this Court to review the merits of his claims.

B. Ground Two: Preclusion and I neffective Assistance of Appellate Counsel

Cros:

ity an

he
lewly
“X7 e
on
W.

P Cal

Petitioner asserts that “[tlhe state post conviction court affirmed Petitioner’s

unconstitutional convictions by precluding misconduct claims in violation of federal due
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process and/or failed to acknowledge and address that preclusion directlyStiat¢and

error by appellate counsel.” Petition (Doc. 1) at5. Petitioner further contends that “appella

counsel’s failure to assert prosecutorial misconduct as fundamental error fell bel

standard of care and was prejudicial as Petitioner will be stopped from receiving a

ruling on serious prosecutorial misconduct.”pRgDoc. 11) at 17 (emphasis in origina)).

Respondents argue that Petitioner’s due process claim is not properly exhausted, be
“made only a vague and conclusory allegabbdue-process error.” Answer (Doc. 12)
7 (citations omitted). Respondents further state, “[e]Jven were Higdon’s other due-g
claims properly before this Court . . . [his] assertion in Ground Il that due-process prir

prohibit courts from precluding procedurally defaulted claims flies in the face of

established federal and state lawd” at 7 n. 2. Finally, “[h]is other claim in Ground Il thgat

the state trial court failed to acknowledge address his claim regarding appellate defe
counsel’s failure to raise any prosecutorial-misconduct claims on direct appeal is be
the state-court record.ld. at 7-8 n. 2 (citations omitted).

“The procedural default rule barring cons@léwn of a federal claim applies .. . . wh
a state court has been presented with the fedaien, but declined to reach the issue
procedural reasons[.]Cassett v. Steward06 F.3d 614, 621 n.5 (9th Cir. 2005) (citi
Franklin v. Johnson290 F.3d 1223, 1230 (9th Cir. 2002)n this case, the state coy
found, based on the Arizona procedural rulest, Bretitioner’s claims regarding prosecuto
misconduct were precluded from revi&geeAnswer (Doc. 12), Exh. “U” at 4. As discuss
in Section IV.A.,suprg this constitutes an independent and adequate state ground,
prohibited from review by this CourGee Colemarb01 at 728, 111 S.Ct. at 2254.

Regarding Petitioner’s claim of ineffective assistance of appellate counsel, th
32 court recognized that “[a] petitioner may challenge the effectiveness of his ap
counsel in a petition for post-conviction relief using the same standard applied to inef
assistance of trial counsel claims.” Answer (Doc. 12), Exh. “U” at 16 (<@g v. Febles
210 Ariz. 589, 595, 115 P.3d 629, 635 (Ct. App. 2005). The court further properly stal

standard for an ineffective assistance of counsel claim as requiring Petitioner to shg
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counsel’s performance fell below objectively reasonable standards and that thi
performance prejudiced him.” Answé@Dboc. 12), Exh. “U” at 7 (citing Strickland v.
Washington466 U.S. 668, 687, 104 S.Ct. 2052, 2064 (198Btte v. Jacksor09 Ariz. 13,
14,97 P.3d 113, 114 (2005tate v. Nashl43 Ariz. 392, 397, 694 P.2d 222, 227 (198}
The court went on to state that “[a]ppella®unsel has a duty ‘to winnow[] out weak

m

arguments on appeal and focus[] on those more likely to prevail.” Answer (Doc. 12
“U” at 16 (citations omitted) (alterations in origihaFurther, “[tlhe mere fact that Rule 3
counsel would have adopted a different strategy on appeal does not mean that 3
counsel’s strategy was faulty or that her representation fell below professional ntam
at 17. As such, the court found Petitioner’s ineffective assistance of appellate couns
without merit. Id. The Arizona Court of Appeals further found that the trial cq
“sufficiently addressed Higdon’s contention that appellate counsel had been ineffect
having failed to raise the issues on appeal.” Answer (Doc. 12), Exh. “X” at 3.

The Arizona Court of Appeals did not expressly rely $trickland in its
Memorandum Decision; however, it expressly affirmed the trial court’s findings whic|

rely onStrickland. The state court reasonably held that appellate counsel’s failure tqg

prosecutorial misconduct did not fall below professional norms based on the record

S PO

b)).
er

, Exh
2

ppell

S.
b| cla
burt

ive fc

h did
raise

in th

case. This Court agrees, and as such, finasthe Arizona courts did not unreasonaply

apply clearly established Federal law, and Petitioner cannot meet his burden t¢
prejudice. See Gulbrandson v. Ryaii38 F.3d 976, 991 (9th Cir. 2013). Therefq
Petitioner’s ineffective assistance of appellate counsel claim regarding counsel’s fa
appeal his prosecutorial misconduct claim is without me3ee Strickland166 U.S. at 687
104 S.Ct. at 2064.

C. Ground Four: Cumulative Error Analysis

Petitioner asserts thawhen the state post-conviction court declined to condu
cumulative analysis of the prosecutorial misconduct . . . [@trejklandclaims . . . [and]

denied an evidentiary hearing[,]” his due process rights were violated. Petition (Dot

D shc
re,

lure

cta

. 1) @

7. Petitioner further argues that “[a] hearing was required to allow [him] to refute the
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opposing positions and prove his allegations and inferences underlying his claims.”
(Doc. 23) at 34. Respondents counter that this claim was never properly exhausted,
Petitioner “made only a vague and conclusory allegation of due-process error.” A
(Doc. 12) at 7. Respondents further assatt Betitioner’'s argument “ignores the fact tf
the trial court did not find that any ineffective representation had occurred, singuld
otherwise.” Id. at 8 n. 2.

A petition for habeas corpus by a person in state custody:

shall not be granted with respect to any claim that was adjudicated on the

merits in State court proceedings @88 the adjudication of the claim — (1)

resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme

easonable determination of (he facts 1 lght of the evidence presenied i

the State court proceeding.

28 U.S.C. § 2254(dpee also Cullen v. Pinholster U.S. —, 131 S.Ct. 1388, 1398, 1
L.Ed.2d 557 (2011). Further, the exhaustiaqureement cautions petitioners “before y
bring any claims to federal court, be surattyou first have taken each one to state cot
Rose v. Lundy55 U.S. 509, 520, 102 S.Ct. 1198, 1204, 71 L.Ed.2d 379 (18823|s@8
U.S.C. § 2254(b)(1)(A).

Here, Petitioner raised his claim regarding the Rule 32 court’s failure to perf
“‘cumulative analysis of prosecutorial misconductSirickland claims despite a cles
obligation to do so.” Answer (Doc. 12), Pet.’s Pet. for Review from Denial of Rule 32
(Exh. “W”) at 19 (emphasis in original). The Supreme Court of the United States has
“[o]n habeas review, we follow the established rule that the state’s obligationBradigr
v. Maryland 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), to disclose evi
favorable to the defense, turns on the cumulative effect of all such evidence suppre
the government.’Kyles v. Whitley514 U.S. 419, 421, 115 S.Ct. 1555, 1560, 131 L.E
490 (1995). As discussed in Section IV.Ayprg the state court found Petitioner
prosecutorial misconduct claims procedurally defaulted.

Petitioner's argument to the Arizona Court of Appeals centered on trial cou

alleged ineffectiveness for failing to “adequately” confront Thompson, with either
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additional [juvenile] convictions” or Thompa’'s juvenile probation and department

of

correction records. Answer (Doc. 12), Exh. “W” at 13-15. Petitioner admits, howevelr, tha

“[t]he prosecution disclosed Thompson's ten juvenile adjudicationd]. it 13. As such

there can be nBrady violation regarding the juvenile adjudications. Moreover, althgugh

“[a] defendant is entitled to material in a probation file that bears on the credibility
significant witness in the casel[,]” the R court found that the information in t
probation evidence would have been cumulativaited States v. Strifle851 F.2d 1197
1201 (9th Cir. 1988); Answer (Doc. 12), Exh. “O” at 6.

As Respondents assert and as discussed in SectionihftB, the state court foun

of a

e

)

that trial counsel was not ineffective, a finding specifically upheld by the court of appeals

Additionally, the court of appeals held that Petitioner was not entitled to an evidg
hearing. Answer (Doc. 12), Exh. “X” at 2. Accordingly, there is no cumulative effect g
such alleged ineffectiveness.

D. Grounds Three, Five, Six, Seven and Eight:
| neffective Assistance of Counsel

For cases which have been fairly présdno the State courthe Supreme Coul

elucidated a two part test for determiningether a defendant could prevail on a clain

ineffective assistance of counsel sufficient to overturn his convict®ee Strickland V|

Washington466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). First, Petitioner
show that counsel’s performance was deficiéhtat 687, 104 S.Ct. at 2064. “This requit
showing that counsel made errors so setioatscounsel was not functioning as the ‘coun
guaranteed the defendant by the Sixth Amendmédt.'Second, Petitioner must show th
this performance prejudiced his defensé. Prejudice “requires showing that counse
errors were so serious as to deprive the defendant of a fair trial whose result is rdliak
Ultimately, whether or not counsel’s performance was effective hinges on its reasona
under prevailing professional norntrickland 466 U.S. at 688, 104 S.Ct. at 206&¢ also
State v. Carverl60 Ariz. 167, 771 P.2d 1382 (1989) (adopttgcklandtwo-part test for

ineffective assistance of counsel claims). The Sixth Amendment’s guarantee of ef
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assistance is not meant to “improve the qualitegél representation,” rather it is to ens
the fairness of trialStrickland 466 U.S. at 689, 104 S.Ct. at 2065. “Thus, ‘[t}he benchn
for judging any claim of ineffectiveness must be whether counsel’'s cosmlucdermined
the proper functioning of the adversarial psscthat the trial cannot be relied on as hav
produced a just result.Pinholstef — U.S. at—, 131 S.Ct. at 1403 (quotBigickland 466

at 686) (emphasis and alteration in original).

“The standards created Byricklandand 8 2254(d) are both ‘highly deferential,’|. .

. and when the two apply in tandem, review is ‘doubly’ sdfdirington, 562 U.S. at 105
131 S.Ct. at 788 (citations omitted). Judging counsel’'s performance must be made
the influence of hindsightSee Strickland466 U.S. at 689, 104 S.Ct. at 2065. As such,
defendant must overcome the presumption that, under the circumstances, the ch
action ‘might be considered sound trial strategyl.’(quotingMichel v. Louisiana350 U.S.
91, 101, 76 S.Ct. 158, 164, 100 L.Ed. 83 (1955). Without the requisite showing of
“deficient performance” or “sufficienfrejudice,” Petitioner cannot prevail on |
ineffectiveness claimStrickland 466 U.S. at 700, 104 S.Ct. at 2071. “[T]he question ig
whether counsel’s actions were reasonable. The question is whether there is any re
argument that counsel satisfigttickland’sdeferential standard Gentry v. Sinclair— F.3d
705 F.3d 884, 899 (91Gir. 2013) (quotingHarrington v. Richter131 U.S. 86, 105, 13
S.Ct. 770, 788, 178 L.Ed.2d 624 (2011)) (alterations in original). “The challenger’s b
Is to show ‘that counsel madarors so serious that counsel was not functioning af
‘counsel’ guaranteed the defendant by the Sixth Amendmeétariington, 131 U.S. at 104
131 S.Ct. at 787 (citations omitted). Accordingly, “[w]e applg ttoubly deferential
standard to review the state court’s ‘last reasoned decisMega v. Ryan757 F.3d 960
966 (9th Cir. 2014) (citations omitted). “By its terms 8§ 2254(d) bars relitigation of any
‘adjudicated on the merits’ in state court, subject only to the exceptions in 2254(d)
(d)(2).” Harrington, 131 U.S. at 98, 131 S.Ct. at 784. The Rule 32 court properly stat
Strickland rule, as such, this Court must determine whether its conclusions we

unreasonable application thereSeeAnswer (Doc. 12), Exh. “U” at 7; 28 U.S.C. § 2254(
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1. Claim Three: Failure to “confront” withess Marshall Thompson

Petitioner asserts that his trial counsel was ineffective for failing to object to a](l)ege(

prosecutorial misconduct, failing to confront withess Marshall Thompson “with his exp
to life in prison” and failing to impeach him with “10 known juvenile adjudications,]
well as failing to obtain additional probation and Department of Corrections recor
impeachment. Petition (Doc. 1) at 9. As an initial matter, the Rule 32 court stated thg
record shows that trial counsel adequately impeached Thompson with evidence
criminal history, of cases that he hadhgimg at the time he tged, and of the pled
agreement he received from the State in refiurhis testimony.” Answer (Doc. 12), EX
“O” at 6. The court went on to state that it had “reviewed the pre-sentence reports g
light of trial counsel’s thorough and unforgiving cross-examination — can find no evi
which could have damaged Thompson’s credibility any further or which ‘probably W
have changed the verdict.Td. (citations omitted). As such, the court found that:
[T]rial counsel’s efforts to impeach Thompson were more than adequate. Her
cross-examination effectively elicited information concerning the plea
agreement Thompson received from the State the sentencing benefit he
expected to receive, and that he had prior felony convictions and currently-
pending cases. Indeed, the record shows that one of trial counsel’s main
strategies at the time of trial was to destroy Thompson'’s credibility by arguing
that he did not actually know anything about the case and, instead, had &

motive to fabricate his testimony in orderreceive a better deal in his other
pending cases. In her closing, trial counsel argued that Thompson was less

credible because the sentencing in his other cases had been postponed unti

after he testified against the Petition&he even went so far as to argue that
his testimony had been “bought” and “paid” for. . . . Given trial counsel's
extensive and repeated efforts to destroy Thompson’s credibility, this Court
can find no evidence suggesting that the Petitioner suffered prejudice, or that
trial counsel’s representation was substandard.

Answer (Doc. 12), Exh. “O” at 8-9. The ArizoQourt of Appeals expressly affirmed ti
trial court’s findings.SeeAnswer (Doc 12), Exh. “X.” Based on the foregoing, this Cc

finds that the Arizona courts did not unreasonably apply clearly established Federal I

Petitioner cannot meet his lol@én to show prejudiceSee Gulbrandsqrv38 F.3d at 991|

Therefore, Petitioner’'s ineffective assistance of counsel claim regarding cou
impeachment of Marshall Thompson must fatbee Strickland466 U.S. at 687, 104 S.Q
at 2064.
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2. Claim Five: Challenge to expert witness credentials and credibility

Petitioner claims that trial counsel should have “challeng[ed] the foundation f

b1}

expert’s credentials or credibility[,]” “callled rebuttal defense expert[,]” and based ¢
subsequent CNN interview questioned Leyden’s credibility. Petition (Doc. 1) at 8.

The Rule 32 court found, and the court ppeals agreed, that trial counsel did h3
a rebuttal expert. Answer (Doc. 12), Exh “O”1&t Exh. “X” at 3-4. This witness testifig
at a pretrial hearing. Answer (Doc. 12), Exh. “O” at 15. Counsel, however, decided

call her expert, because she felt that he “may have lied during the pretrial heddn

Dr the

na

Ve
d

not t

J.

Furthermore, she was “gravely disappointed” with his testimony and thought he wquld b

“very impeachable.”ld. As such, the trial court found that she made a tactical dec
partially mandated by the ethical rules, not to call her expert.

Regarding Petitioner’s claim that Leyden “may” have committed perjury bas
CNN and History Channel broadcasts, the Rule 32 court found these claims withou
As an initial matter, Petitioner failed to submit either a copy of the broadcast or sufi
information for the court to find the broadcasts to the trial court, and that Petiti
argument regarding Leyden’s arrest, conviction, residential and military records was
purely on speculation. Answer (Doc. 12), Exh? ‘&9, 15. Accordingly, the Rule 32 col
found Petitioner’s claims without merit.

This Court has reviewed the CNN transcript, and notes that it is an unsworn intg
Nothing in that transcript, or the state court record and subsequent rulings sugg
“counsel made errors so serious that counsel was not functioning as the ‘counsel’ gua
the defendant by the Sixth Amendmentarrington, 562 U.S. at 104, 131 S.Ct. at 7
(citations omitted). Accordingly, the Court finds this claim without merit.

3. Claim Six: Challenge to Farabaugh testimony

Petitioner claims that trial counsel “failed to make necessary legal arguments tc

preclude entire or significant portions of out-of-court statements or secure testimony (

sion,

pd or
[ mer
ficien
hner’s
bas

rt

rviev
oSt th
\rante

B7

) eithe
Df Kal

Farabaugh.” Petition (Doc. 1) at 9. Farabaugh invoked her Fifth Amendment privilegs

against self incrimination, and refused to testify. Answer (Doc. 12), Hr'g Tr. 1/11
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(Exh. “C”) at 3:3-8:24. The Rule 32 court found, and the court of appeals agreed, th
State . . . specifically refused a request to grant Farabaugh immunity.” Answer (Dg
Exh. “O” at 14. Furthermore, pursuant to Anma law the court could “only grant immuni
to a witness after the State has filed a written request for such a ddarccordingly, the
Rule 32 court found that Petitioner could not demonstrate prejudice from any alleged
of trial counsel.ld. Thus, hisStricklandclaim must fail.ld. A review of the trial transcrip
confirms that counsel attempted to present Ms. Farabaugh as a witness. Answer (C
Exh. “C” at 6:19-25. The trial court recognized that:
[T]his is not a situation where someone invokes the fifth and the jury has no
idea why or what they may have said or not said. This is a case If it goes
according to what the pretrial hearing suggested, the defense will be offering
one of Ms. [Farabaugh’s] out-of court statements and the State will then be

offering the rebuttal statements of her’'s. And so the jury is going to hear what
it is she had to say at different times about this event.

at “th
c. 12

Ly

failui
[

DoC. 1

Answer (Doc. 12), Exh. “C” 7:25-8:8.  Inght of the record before the state court, this

Court agrees that Petitioner Haged to meet his burden to show ineffective assistang
counsel. Without the requisite showing of either “deficient performance” or “suffi
prejudice,” Petitioner cannot prevail on this claigtrickland 466 U.S. at 700, 104 S.Ct.
2071.

4. Claim Seven: Challenge to premeditation

Petitioner claims that trial counsel “failed to adequately challenge the prosect
asserted evidence of ‘premeditation’ and/or robbery motive” and failed to request
instruction regarding the same. Petition (Doc. 1) at 10.

As an initial matter, the Rule 32 court found and the court of appeals agree|
“[tlhe record . . . shows that counsel requested . . . an instruction [regarding lack of
but . . . it was denied by the trial couri®nswer (Doc. 12), Exh. “O” at 13, Exh. X at 3-
In light of this ruling, the trial court stated that the attorneys were “free to argue the ig
motive or lack thereof” and that defense counsel did, in fact, argue that Petitioner
motive to murder the victim. Answer (Doc. 12), Exh. “O” at 13. Accordingly, the Ru

court held that “[b]ecause trial counsel made the exact request the Petitioner feels sh
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have, he has failed to show that her performance was substandaet.14. Furthermore
the Rule 32 court found that trial counsel made a tactical decision to argue that Far
was responsible for the victim's beating death, and this theory of the defens
“diametrically opposed” to the theory that Petitioner had acted on impudseat 12.

Therefore, the court found that counsel’s performance wasibsetasdard and petitiong

abau

e We

11

was not prejudiced therebid. This Court agrees that Petitioner cannot meet his burden to

demonstrate ineffective assistance of counsel.

5. Claim Eight: Challenge to sentencing

Petitioner claims that trial counsel “failed to ameliorate the circumstances of twg
felonies used to aggravate sentences andlfmleffer more and better mitigation.” Petitic
(Doc. 1) at 11. The Rule 32 court declined to “address the merits of this claim beg
finds that the Petitioner was not prejudicedriswer (Doc. 12), Exh. “O” at 16. The cou

found that the evidence at trial showed that the “murder was motivated by the Petit

D priol

oner

affiliation with the skinhead movement[,]” that the victim “had been struck approximiately

51 times with a blunt object, and that the Petitioner had chased him down when he
escapel,]” and Petitioner had saved newsladiegarding the murder, and bragged ak
it to other inmatesld. The Rule 32 court held “[u]nder these circumstances, there wag
than enough evidence from which the court could determine that a sentence of |
appropriate.”ld. The court of appeals affirmed and adopted this rul@egAnswer (Doc.
12), Exh. “X” at 3-4.

A review of the sentencing hearing further demonstrates that trial counsel pre

tried
pout
more

fe wi

sente

testimony of both Petitioner’s father, Michael Higdon, and uncle, Joseph Higdon, regardin

Petitioner’s difficult childhood and the lack of any apparent affiliation with Skinhe
Answer (Doc. 12), Hr'g Tr. 3/28/2005 (Exh. “P”) at 26:3-37:2. Additionally, cou
provided letters from Petitioner, his girlfriend, relatives, and friends, including a Mons
in support of Petitioner. In light of the evidence initially considered by the trial cour
upon review in the PCR proceedings, Petitioner cannot meet his burden to demonst

counsel was ineffective.
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IV. CONCLUSION
For the reasons delineated above, IT IS HEREBY ORDERED that:
1) Petitioner’s Petition Under 28 U.S.C. § 2254 for a Writ of Habeas Corpus
Person in State Custody (Doc. 1) is DENIED;
2) A certificate of appealability is DENIED, because reasonable jurists would n¢
the Court’s ruling debatablé&see28 U.S.C. § 2253;
3) This matter is DISMISSED with prejudice; and
4) The Clerk of the Court shall close its file in this matter.

DATED this 30" day of March 2015.

Fra apata
Senior United States District Judge
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