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6 INTHE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Fannie Mae, No. CV-12-00301-TUC-RCC
10 Plaintiff, ORDER
11) wv.
12| Anthony P. Laruffa, et al.,
13 Defendants.
14
15 Before the Court are Magistrate dgie Bruce G. Macdonald’'s Reports and
16| Recommendations (“R&R™) (Docs. 170-171). fBredants have both objected to (Doc.
17 170) and Defendant GrasSizas also objected to (Doc. 37Pursuant to LR Civ. 72.2(a
18| and F.R.Civ. P. Rule 72, drafter conducting a de noveview, the Court accepts and
131 modifies the Magistrate JudgeRecommendations as follow.
20 Summary Judgment (Doc. 171)
21 Defendant Grassia objects to the Maugite Judge’s Report and Recommendation
22 (Doc. 171) granting in parina denying in part Plaintiff's Motion for Summary Judgment
23 (Doc. 146). For the purposes of addresdimg portion of the objections, the Couit
24 hereby adopts the Factual dkground provided in (Doc. 171). The Court considered
25
26 ! Defendant Grassia appears individua(bi%ﬁj @n behalf of the Grassia Trust dated
57 (ID;?ggéPEE)”)e.r 23, 1996, as amendedl restated October 9, 20(&ereinafter “Defendant
28 Defendant LaRuffa refers tAnthon?/ P. LaRuffa, individually, and on behalf gf
the Camino Real Trust undeust dated July 22, 1998.
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(Doc. 146), (Docs. 151-152), (Docs. 154-15®ocs. 156-157), (Bc. 158), (Doc. 169),
(Doc. 171) and (Doc. 174) in coming the following determination.

Plaintiff avers that Magistrate Judddacdonald erred when he disregarded
Defendant Grassia’s conflicting statement fatts. Specifically, Defendant Grassia
argues that the following facts and arguments create genuine skumeaterial fact
precluding a grant of summary judgment. Deferidarassia argues that: 1) the Deed [of
Trust secured a non-recourse loan, meaningr2iant Grassia is not liable for the mere
non-payment of the loans; 2) Defendant LaRUdfeked the authorityo transfer assets
such that, as a legal nullity,eHransfer is not an “Evewf Default”; and 3) Defendant
Grassia’s bankruptcy filings are not an “Event of Default.”

Pursuant to F.R.Civ.P. Rule B}(3), the Court “must determirtee novoany part
of the magistrate judge’s disposition that Heeen properly objected to. The distri¢t
judge may accept, reject, or modify thecommended disposition..” Here, upgn
performing a de novo review of Defenddatassia’s arguments, the Court accepts the
Magistrate Judge’s Report and Recommendatin the issue of summary judgment and
finds that:

1) Defendant Grassia assumed the alibgns of the 2002 and 2007 Loan
Documents as a “New Key PrincipalSee PlIs.’'s SOF (Doc. 147), Exh. “I” at 4-10
Defendant Grassia executed the 2007 Ndtech contained an “Acknowledgement and
Agreement of Key Principato Personal Liability for Egeptions to Non-Recourse
Liability.” See Pls.’s SOF (Doc. 147), Exh. “D” at 10-12. This document included
language demonstrating the intention of piaeties to hold Defendant Grassia liable for
the full amount of the loans. Accordinglihe Court finds that there was a valid and
enforceable contract tveeen the parties.

2) The Borrowet transferred the Deed of Trust karry Todt; this transfer was

2 Defendant LaRuffa, whethauthorized or not, actesh behalf of the Borrower
(and Defendant Grassia) when he grantdde of trust in favor of Larry Todt.

As the Magistrate Judge found, any argattbat Defendant LaRuffa was without
authority to transfer “may be relevantdcocross-claim that Defielant Grassia may have
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recorded on December 15, 20The transfer of the deed tfist constitutes an “Event of
Default” under the 2002 and 2007 Deeds of T rugygering personal liability under the
Loan Documents. As such, the Court finds thate has been a breach of the contract.

3) Finding that the transfer of the desfdrust constitutes a breach of contract, the

Court need not reach whether Defendant Grassia’s bankruptcy filings are an “Event «

Default.”

As such, the Court adopts the Mamst Judge’'s reecomendation to grant
Plaintiff summary judgment to éhextent that there is a comtt between the parties, and
a breach thereof. Further, the Court addptgistrate Judge’s recommendation to depy
Plaintiff summary judgment tdhe extent that there ia question of material fact
regarding the fair market value of the pedy at the time of the trustee’s sale.

Expert Evidence | ssues (Doc. 170)

Both Defendants object to (Doc. 140 Magistrate JudgeR&R addressing the

preclusion of factual and expert witness@3oc. 171). Further, Defendants ask for
clarification as to who catestify and in which manner.

For the purposes of addressing this portof the objections, the Court hereby
adopts the Factual Background providedDoc. 170). The Court considered (Doc. 129),
(Doc. 168) and (Doc. 171) in coming the following determination.

In (Doc. 129), Plaintiff moved this Cduio preclude Defendants’ witnesses from
testifying and or preséing expert evidence after Defaruts failed to cmply with the
F.R.Civ.P. Rules 16, 26(a)(237(b)(2) and 37(c)(1). Spdicially, Plaintiff requested
that:

1) Defendants be precluded frazalling any factual witnesses to

supply evidence on any motion, at any hearing, or at trial;

against Defendant LaRuffa, butdoes not relate to the fathat such a transfer was
recorded, and Plaintiff is #nefore entitled to rely uponracorded document.” (Doc. 171
at p. 5, fn. 6) ¢iting A.R.S. 8 33-416 (“Record of imstment duly recorded as notice.”
Further, the Court notes that Defendant Grasdlisito provide any case law or statute for
the argument that “Arizona law requiresict compliance with an LLC’s operating
agreement.” (Doc. 174 at p.7).
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2) Defendants be precluded frooalling any expert witnesses to
supply evidence on any motion, at any hearing, or at trial;
3) Defendants be precluded frgmesenting any expert reports in

this case in support of any motiat,any hearing, or at trial;

4) plaintiff be awarded all othesanctions provided for in Rule

37(c)(1), including the payment of Faariae’s attorney’dsees and costs

incurred relating to Defendants’ uney disclosure and the filing on the

motion (Doc. 129); and
5) for all other relief that th€ourt determines reasonable under the
circumstances.

In his R&R on this matter (Doc. 170), Magiate Judge Macdonald considered t
five factors outlined inWendt v. Host Int'l, In¢.125 F.3d 806, 814 {9Cir. 1997) and
found that the first twWedntfactors ((1) the public’'s intes¢ in expeditious resolution
of litigation and (2) the court’'seed to manage its docketydmed exclusion, while third

and fourth factors ((3) the risk of prejadito the Defendants and (4) the public poli

favoring disposition of cases on their meritsydieed allowing the witnesses to testify.

Pursuant to the fifth factor (the availabiliof less drastic sanctions), Magistrate Judge

Macdonald found that Plaifitihad had the opportunity to depose all of the potenti

witnesses as fact witnesses, and therefore wmtlthe prejudiced if #se testified as fact
witnesses. Magistrate Judge Macdonald &kslol that Defendants Grassia and LaRuf
would be allowed to testify asoth fact and expert withesses so that they may sup
their case. As to Mr. Steve@ole, the expert witness question in Defendants’
objections, Magistrate Judge Macdonald inh#yefiound that Mr. Cée could ony testify
as a fact witness and not provide any expert testimony.

Defendants argue that in weighing edntfactors and recommending sanctior
against Defendants, Magistrate Judge Macdbt@lerlooked the complete lack of harr
or prejudice to Plaintiff, who was the first tfe litigants to disclee Steven Cole as 4

potential witness.” Defendants alseiterate that Plaintiff had Mr. Cole’s expert repo
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which was created in previoumnkruptcy litigation, for early two years prior to the

expert deadline. Additionally, Defendants arghat Plaintiff depos# Mr. Cole in this

~—+

litigation and paid himexpert fees for such depositioBefendants also argue thag
Plaintiff misled the Court in its motion ifimine (Doc. 129) abut the timeliness of
disclosure and prejudice th&laintiff might experiencefFurther, DefendanGrassia, a

pro se litigant at the time, asks for some tyfdenience in not realizing the prope

=

procedure on how perform hexpert witness disclosure.rally, Defendants argue that
exclusion of Mr. Steven Cole, as an expeloes not serve the primary purpose [of
Fed.R.Civ.P. 26(a)(2)(b)na 26(a)(2)(c) which is “reducing unfair surpris®&Guzman
v. U.S, 2013 WL 3149323, P.3 (B. Cal June 19, 2013).

Here, the Court agrees with Defendardnd will modify Magistrate Judgs
Macdonald’s recommendation precluding Mrex&in Cole from testifying as an expert
witness. Upon review of éhrecord, the Court finds thBtaintiff had Mr. Cole’s report
from the bankruptcy proceedinfi at least two years. Fher, the Court finds that the
allegations of potential prejudice to Plafihin (Doc. 129) were misleading—althougl
Plaintiff later admitted he had a copy of Mole’s report during the oral arguments hejd
before Magistrate Judge Macdonald on Mat®©, 2014. Plaintiff had Mr. Cole’s report
prior to the deposition and deposed Mr. Coddore the close of discovery. Further, the
Court gives Defendant Grassia some lenigheeto his pro se status at the time.

As such, the Court finds that the saaos against defendant are unwarranted.
Defendants shall be able to use Mr. Cale a fact and expert witness as to ahy
information contained in Mr. Cole’s reportrfthe bankruptcy proceedings and as to any
matter for which he was deposed. Accordingig Court denies Plaintiff's (Doc. 129).

In Summary,

IT IS HEREBY ORDERED modifying (Doc. 170) the Magistrate Judgels
Report and Recommendation as to wswteestimony. The Court hereby denigs
Plaintiff's Motion in Limine (Doc. 19) in full and as specified above;

IT IS FURTHER ORDERED accepting (Doc. 171) the Magistrate Judge’s
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Report and Recommendation. The Court bgrgrants in part and denies in pa
Plaintiff's Motion for Summay Judgment (Doc. 146);

IT IS FURTHER ORDERED that counsel shall file doint Proposed Pretria
Orderwithin (30) thirty days of this order. The content of the proposed pretrial ord
shall include, but not be limited to,ahprescribed in (Doc. 99 pp. 5-6).

Dated this 20th day of February, 2015.

G Cort

Raner C. Collins
Chief United States District Judge
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