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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Frank Martinez, No. CV-12-00589-TUC-CK
Petitioner, ORDER

V.

—

Charles L. Ryan, Director of Department @
Corrections, et al.,

Regpondents.

On May 16, 2013, Magisite Judge Leslie A. Bowman issued a Report g
Recommendation, (Doc. 14), in whichesrecommended denying Petitioner’s Petitic
Under 28 U.S.C. 82254 for a Wof Habeas Corpus by a Persin State Custody, (Doc

1), and denying Petdner's Motion for Evidentiary Hearing. (Doc. 11). Magistrate

Judge Bowman advised the parties thatitten objections to the Report an
Recommendation were to be filagthin fourteen days of seice of a copy of the Report
and Recommendation pursuant2® U.S.C. 8636(b). Petitionéas filed an objection.

(Doc. 15). Respondents have not filed a response.

l. Background

On April 7, 2009, Petitioner was indsct for AggravatedRobbery, Robbery,
Attempted Fraudulent Scheme and Artifidgking the Identity ofAnother, and two
counts of Forgery, caseumber CR 20091281-002(Doc. 7-1, Ex.A). On April 13,

2009, Petitioner was indicted for ormunt of Armed Robbery, case number G

20091353-001. (Doc. 7-1, Ex. B). Aftehe indictments were issued, the County
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Attorney alleged that Petitioner had sevprior convictions,which would enhance
Petitioner’'s sentences. (Doc. 1 at p. 21).

On September 23, 2009, purstito two plea agreements, Petitioner pled guilty

Pima County Superior Court to RobbernydaAttempted Fraudulent Scheme and Atrtifig

in case number CR 20091281-002 and ArrRedbbery in caseumber CR 20091353-
001. (Doc. 7-1, ExC, D). Petitioner signeloth plea agreementSach plea agreemen
explicitly provided that “[tlhedefendant admits tbaving previously been convicted g
the following: Possession of a Narcot@ontrolled Substance in Riverside Coun
Superior Court, Riverside, Californialtd. During the change gflea hearing, Petitioner
admitted in court that he had previously been convicted of Possession of a N3
Controlled Substance in Riverside li@ania. (Doc. 7-1, EX. E).

Petitioner’'s Presentence Report outlinedti®aer’'s seventeen prior contacts wit
law enforcement, which inetled multiple prior felonyconvictions and Petitioner’s
contact for Possession of Narcotic Controlled Substance in Riverside, California. (O
at pp. 37-40). The PresentenReport reflected that thesgdosition of the Riverside,
California contact was unknown. (Doc. 1mt39). On Decembet8, 2009, Petitioner
was sentenced to a presumptive term afrfand a half years incarceration for th
Robbery conviction and six and a half yesrsarceration for the Attempted Frauduler
Scheme conviction, with these sentencesrun concurrently. (Doc. 1 at p. 32).
Additionally, Petitioner was sentenced to nemxed a quarter years incarceration for tl
Armed Robbery conviction. (Doc. 1 at B2-33). Petitioner’'s sentence for Arme
Robbery runs consecutively to his sentenaeRobbery, resulting in a total period o
incarceration of thirteen and three quarter yéa®oc. 1 at p. 33-34).

Petitioner filed a notice gbost-conviction relief pursuant to Ariz.R.Crim.P. 3’

Post-conviction counsel was appointed pursuanAriz.R.Crim.P.32.4(c) to file a

! Respondent's Answer to PetitionerRetition indicates that Petitioner wa
sentenced to a total of fifteeand three quarter years’ incaration. (Doc7). However,
the record is clear that Petitioner was sentemceadne and a quartgears’ incarceration
for Armed Robbery to run consecutively tetfour and a half year sentence he receiy
for Robbery, resulting in a totpkriod of incarceration of theen and three quarter year
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petition for post-conviction relief. On Jufhe2010, the appointed Rule 32 counsel fil¢

a notice explaining that after a completel dhorough study of the record, he could not

find any tenable issue for review. (Docl/Ex. F). Petitionerubsequenthfiled his
own petitionpro se in which he argued that hisiagk and Rule 32 counsel had besg
ineffective. (Doc. 7-2, EXG). Specifically, Petitioner argdehat his trial counsel was

ineffective because he failed @bject to the state’s assertion at sentencing that he

pd

n

had

five prior felony convictions, failed to present certain mitigating evidence at sentencing

and failed to investigate the prigonvictions alleged by the statdd. According to
Petitioner, if trial counsel had investigatdds prior convictons, he wuld have
discovered that there was insufficient evidemaefind that he hé been convicted of
Possession of a Narcotic Controll8tibstance in Riverside, Califorrfidd. Petitioner
further argued that his Rulg2 counsel was ineffective besauhe failed to argue tha
there was insufficient edence to establish that Peatitier had been convicted of th

Riverside, California narcotics offenskl.

The Arizona trial court denied relief ddarch 1, 2011. (Doc. 1 at pp. 47-51).

The trial court concluded that trial counsel was not ineffective for failing to investi
the convictions alleged by the state, inchgdthe Riverside, California conviction. Th
trial court reasoned that because counsel and the court reviewed the plea agreemd

Petitioner, which specifically referred to ethRiverside, California conviction anc

Petitioner never claimed th#fte Riverside, California conviction was improper, there

was no evidence that Petitioner's counsel wasfeative for failing to investigate that
conviction. (Doc. 1 at p. 49).

The trial court further explained thatesvif the Riverside, California convictior
had been objected to prior sntencing, the state woubdve used one of Petitioner’
other prior convictions to rance Petitioner's sentencdd. The court found that

Petitioner had not “established that counsel Ehbave objected to the use of the pri

% As support for his assertion, Petitiones lstached a copy of a Superior Court
California — County of Riversi Court Criminal Records Sear, which indicates that the

file associated with that case number had Bparged and destroyed.” (Doc. 1 at p. 46).
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convictions as aggravators,” since the cotiers existed in the presentence report and
could properly be used agntence aggravatorsd. at 50. As suchPetitioner could not
establish that he was prejudicby counsel’s failure to objectld. Petitioner’s claim
regarding counsel’s failuréo present mitigatip evidence was aeed because the
mitigating evidence assertdyy Petitioner was determined b cumulative and would
not have changehis sentence. Finally, the triadwat concluded that Petitioner failed tp
establish that he was prejudiced by the actions of his Rule 32 cotnhsel.

Petitioner sought review of the trigourt's ruling by tle Arizona Court of

Appeals. (Doc. 7-3, Ex. I). The &ona Court of Apeals explained:

[o]n review [Petitioner] re-urgekis claims that trial counsel
was ineffective in failing tanvestigate thevalidity of the
alleged prior convictions and aentencing and that his Rule
32 counsel was ineffective. We conclude the trial court
correctly resolved these aas in a thorough and well-
reasoned minute entry, and weerefore adopt the court’s
order summarily denying EFtltloner’sl] etition for post-
conviction relief. See State v. Whippl&77 Ariz. 272, 274,
866 P.2d 1358, 1360 (Appl993)(when trial court has
identified and ruled correctly oissues raised ‘in a fashion
that will allow an¥ court inthe future to understand the
resolution, no useful purpose uld be served by this court
aehas_hln the trial court'scorrect ruling in a written
ecision.”).

We write further, however, to amplify the trial court’s ruling
in one respect. The preserterreport stated the disposition
of the California charge was ‘quno_wn.’ Thus, upon
receiving the presentence repadollowing [Petitioner’'s
guilty plea, trial counsel argbly would havehad cause to
Investigate the validity of [Réioner’s] California conviction.
Assuming that conviction vsa In fact, nonexistent,
[Petitioner’s] only avenue for ref would have been to seek
to withdraw from the plea purant to Rule 15, Ariz. R.
Crim.P. We agree with the tfiaourt’s implicit determination
such a motion would not haveeen granted in light of
[Petitioner’s] extensive criminal history.

Rule 17.5 gives a trial courtgtiretion to permit a party to
withdraw form a plea agreemewhen necessary to correct a
manifest injustice.’ (:[]Petltlorrk was sentenced as a category
two repetitive offender pursuant to A.R.S. 813-703(B) and
3' ~Several of the previouselony convictions listed in
etitioner’s] presentence repaimilarly could have served
to enhance his sentenceSeeA.R.S. 813-105(22)(defining
historical prior felony conviction). [Petitioner] does not
assert any of those conviat® are invalid, and, based on
those convictions, he undoelty would have faced an
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enhanced sentence upon conviction after a trial or pursuant to
a new guilty plea. Nor can [B&oner] reasonably assert his
purported ~ misapprehension regarding the California
conviction rendered his ﬁlea invoitary. The plea agreement
plainly provided for enhancedentences, and we find no
material difference between an enhanced sentence based on
one historical prior felony conviction rather than anottisee
§13-703(l). Accordingly, thereould have beeno ‘manifest
injustice” to correct by peritting [Petitioner] to withdraw
from the plea. Ariz. R. Crim. P. 17 .8 State v. Steven$54

Ariz. 510, 515, 744 P.2d 37, 42 (App. 1987)(manifest
injustice  when ‘parties andhe trial court erroneously
believed’ defendant subject émhanced sentence and mistake
‘directly impacted defendantsalculation of the acceptability

of the plea bargain.’).

(Doc. 8-2, Ex. K). Petitiner sought further reviewy the Arimna Supreme
Court, which denied Petitionerfgetition for review on Februar3, 2012. (Doc. 1 at p.
19). Petitioner filed a Petition for Writ of Hadee Corpus pursuant 88 U.S.C. §2254 on
August 6, 2012. (Dod). In his Petition, Petitioner raisésur grounds for relief. First,

he alleges that his state sentences are illegzduse they are based on a prior convict

that was never proven; second, he arguedikdtial counsel was ineffective because hi

prior conviction was used improperly to enba and aggravate his sentence resulting i

improper double counting; thir his trial counsel was ineffective because he failed

challenge or investigate his prior Califorr@anviction; and fourth, his Rule 32 couns;

was ineffective for failing to challenge hgior California conviction. Respondent’s

filed their Answer on October 17, 2012(Doc. 7). Petitioner filed a Motion for
Evidentiary Hearing on Noweber 21, 2012. (Doc. 11)Petitioner filed his Reply on
November 26, 2012. (Doc. L2 Respondent then fileds Opposition to Petitioner’s
Motion for Evidentiary Hearing on Nember 29, 2012. (Doc. 13).

On May 16, 2013, Magisite Judge Leslie A. Bowman issued a Report g
Recommendation. (Doc. 14). In her Repand Recommendatiomagistrate Judge
Bowman recommended dismissiRgtitioner’s claim that his ate sentences are illega

because they are based on arpemnviction that was nevergren and his claim that his

trial counsel was ineffective because his pdonviction was used improperly to enhan¢

and aggravate his sentence resulting in appr double countingdzause these claims
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are procedurally defaulted. (Doc. 14)lagistrate Judge Bowman further recommended

denying on the merits, Petitioner’s claims that trial counsel and his Rule 32 couns

were ineffective for failing to challenge thagrconviction used tenhance his sentence.

(Doc. 14).

Petitioner filed Objections to Magriate’s Report and Recommendation on M
31, 2013. (Doc. 15). Petitionbas not raised any objections to the Magistrate Judg
recommendation regarding his claim that hegessentences are illegal because they
based on an unproven prior conviction or ¢l@m that his trial counsel was ineffectiv
because his prior conviction was used improperly to enhance and aggravate his sé
resulting in improper double counting.However, Petitioner has objected to th
Magistrate Judge’s recommendation that their€dismiss Petitioner’s claims that hi
trial and Rule 32 counsel were ineffectifgr failing to challengethe prior conviction

used to enhance his sentence.

Il. Standard of Review

This Court “may accept, reject, or modifyn whole or in part, the findings of
recommendations made by the magistrate.” 28 U.S.C. 8§ 636(b)(1). Pursuant
U.S.C. § 636(b)(1), if a py makes a timely objection to a magistrate judg
recommendation, then this Court is required to “makie aovodetermination of those
portions of the [report and recommendati to which objection is made.”See also
Schmidt v. Johnstone63 F.Supp.2d 1219, 1226 (D.Ari2003) (reading the Ninth

Circuit's decision irReyna-Tapias adopting the view thatstiiict courts are not requireq

to review “any issue that is ntite subject of an objection”}Jnited States v. Reynat

Tapia 328 F.3d 1114 (9th Cir.2@0 (disregarding the standbof review employed by
the district court when reviewing a repamnd recommendation to which no objectiof

were made).

. Procedural Default
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Before a federal court may review aipener's claims on the merits, a petitiongr
must exhaust his state remedies., have presented in ®atourt every claim raised in
the federal habeas petitiorSee Coleman v. Thompsd01 U.S. 722, 731, 111 S.Cit.
2546, 115 L.Ed.2d 640 (1991Q'Sullivan v. Boerckel526 U.S. 838, 845, 119 S.C{.
1728, 1732, 144 L.Ed.2d 1 (1999) (a statesgrer in a federal habeas action must
exhaust his claims in the state courts Thyoking one completeound of the State's
established appellate review process” betogemay submit those claims in a federal
habeas petitionfswoopes v. Sublett96 F.3d 1008, 1010 (9@ir. 1999). Exhaustion of
state remedies is required ander to give the "State the opportunity to pass upon and
correct alleged violations of ifzrisoners' federal rights . To provide the State with the
necessary opportunity,arprisoner must fairly presentshtlaim in each appropriate state
court . . . thereby alerting that court to the federal nature of the cl&aldwin v. Reese
541 U.S. 27, 29, 124 S.Ct. 1341349, 158 L.Ed.2d 64 (200#)ternal quotation marks

and citations omitted)
In Arizona, exhaustion is satisfied if aich is presented tthe Arizona Court of

Appeals. A discretionary petition for revieww the Supreme Court of Arizona is ngt
necessary for purposes of federal exhausti@woopes 196 F.3d at 1010State v.
Sandon 161 Ariz. 157, 777 P.2d 220 (1989) (mon-capital cases, state remedies are

exhausted by review by the cowf appeals). A claim is "fairly presented” if th

20

petitioner has described the operative facts agal Baeories on which his claim is base
Anderson v. Harless459 U.S. 4, 6, 103 S.CR76, 74 L.Ed.2d 3 (1982Picard v.

Connor, 404 U.S. 270, 275, 92 S.Ct. 509, 512).308d.2d 438 (1971). In state court, the
petitioner must describe not gnithe operative facts but aldbe asserted constitutional

principle. The United States Supreme Court has stated:

If state courts are to be givethe oploor_tunity to correct

alleged violations of prisongr federal rights, they must
surely be alerted to the fatltat the prisoner are asserting

claims under the United Seémt Constitution. If a habeas
petitioner wishes to claim that avidentiary ruling at a state
court trial denied him the dugrocess of law guaranteed by
the Fourteenth Amement, he must say so, not only in
federal court, but in state court.

-7 -
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Duncanv. Henry, 513 U.S. 364, 365-64,15 S.Ct. 887, 130 Ed.2d 865 (1995).
A petitioner does not ordarily "fairly present” a federatlaim to a state court if that
court must read beyoralpetition, brief, or similar papers to find material that will alert
to the presence of a federal clai®ee e.g., Baldwjrb41 U.S. at 33 (rejecting contentio
that petition fairly presented federal ineffiee assistance of counsel claim becal
"Iineffective” is a term of art in Oregonahrefers only to federal law claims sing
petitioner failed to demonstrate that state lases "ineffective assistance" as referrir
only to federal law rather thaa similar state law claim}larless 459 U.S. at 6 (holding
that mere presentation of facts necessarguggport a federal claim, or presentation
state claim similar to federal claim, issurfficient; petitioner must "fairly present" thg
"substance" of the federal claimijivala v. Wood 195 F.3d 1098 (9th Cir. 1999
(holding that petitioner failed texhaust federal due procassue in state court becaus
petitioner presented claim in state court only on state grouoeit),denied 529 U.S.
1009 (2000);Gatlin v. Madding 189 F.3d 882 (9th Cir. 199 (holding that petitioner
failed to "fairly present" federal claim tstate courts where he failed to identify th
federal legal basis for his clainggrt. denied52 U.S. 1087.

A habeas petitioner's claims may be pracetly defaulted from federal review in
one of two ways. First, aalin may be procedurally defiéed in federal court if it was
actually raised in state court but found by tbatirt to be defaulted on state procedu
grounds.Coleman 501 U.S. at 729-30. Second, tia@im may be procedurally defaulteq
in federal court if the petitioner failed to pees the claim in a necessary state court a
“"the court to which the petitiongvould be required to presdms claims in order to meet
the exhaustion requirement would now find the claims procedurally barekdat 735 n.
1. This is often referred tas "technical" exhaustion berse although the claim was ng

actually exhausted in statewrt, the petitioner no longer has an available state remg

it
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meets the technical requirements for exhians there are no remedies any long

‘available' to him.").
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If a claim is procedurally defaulted, ntay not be considered by a federal col
unless the petitioner demonstrates cause and prejtalexcuse the default in state cou

or that a fundamental miscage of justice would resultld. at 753;Sawyer v. Whitley

irt

It

505 U.S. 333, 112 S.Ct. 251%0 L.Ed.2d 269 (1992). If a claim has never been fairly

presented to the state court, a federal habeat may determine whether state remed
remain unavailable.See Harris v. Reed489 U.S. 255, 2690, 109 S.Ct. 1038, 103
L.Ed.2d 308 (1989)Teague v. Lanet89 U.S. 288, 298-99, 1®Ct. 1060, 103 L.Ed.2d
334 (1989).

In her Report and Recommendation, Magite Judge Bowman explained th
Petitioner did not present to the state courtcltasn that his state sentences are illegal
his claim that his trial counsel was inefiige because he failed to object to his pri
conviction being used to enhanand aggravate his sentence. As such, these two cl
were not properly exhausted. Furthédagistrate Judge Bowman explained th
Petitioner is now precluded fmo raising those claims in state court pursuant
Ariz.R.Crim.P. 32.2. Petitioner does nobbject to the Magistrate Judge’
recommendation regarding the failure to exhaust these two claims or their
procedurally defaulted. Nor does he attetopiemonstrate any cause for the default.

As such, the Court wiladopt the Magistrate Judgerecommendation to deny
Petitioner’s claim that his state sentences ikegal because they are based on a pr
conviction that was never prem and his claim that hisidat counsel was ineffective
because his prior conviction was used improperly to enhance and aggravate his sé

resulting in improper double nating because these claim® procedurally defaultéd.

3 The time limit for a postonviction petition in stat court has expired.See
Ariz.R.Crim.P. 32.4(a) (post-conviction procesgs must be filedvithin 90 days after

the entry of judgment and sentence or witBihdays after the issuance of the final order

or mandate by the appellate court in fheitioner’s first petibn for post-conviction
relief proceedings). Further, absent certaicepxions, not present here, successive pd
conviction petitions are precluded in ArizonaeeAriz.R.Crim.P. 32.2.
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IV.  IneffectiveAssstance of Counsel

The federal courts shall “entertain application for a writof habeas corpus on
behalf of a person in custogyrsuant to the judgment ofState court only on the grounc
that he is in custodin violation of the Caostitution or laws ortreaties of the United
States’ 28 U.S.C. § 2254(a) (erhpsis added). Moreover, atpen for habeas corpus by

a person in state custody:

shall not be granted with gpect to any claim that was
adjudicated on the merits i@tate court J)roceedln_g_s unless
the adjudication of the claim —)(tesulted in a decision that
was contrary to, or involved amreasonable application of,
clearly established Federdaw, as determined by the
Supreme Court of the United States; or (2) resulted in a
decision that was based on ameasonable determination of
the facts in light of the evider presented in the State court
proceeding.
28 U.S.C. § 2254(dsee also Schriro v. Landriga®50 U.S. 465, 473-74, 127
S.Ct. 1933, 1939, 167 L.Ed.2d 836 (2007).rf€cting errors of state law is not th
province of federal habeas corpus rellegtelle v. McGuire502 U.S. 62, 67, 112 S.Ct
475, 480, 116 L.Ed.2885 (1991). Ultimately, “[tjhe state’s design is to ‘further the
principles of comity, fality, and federalism.'Panetti v. Quartermarb51 U.S. 930, 945
, 127 S.Ct. 28422854, 168 L.Ed.2d662 (2007) (quotingMiller-El v. Cockrell 537
U.S.322, 337, 123 S.Ct. 1029, 154 L.Ed.2d 931 (2003)).

Under 28 U.S.C. 82254(d)(1), a state t¢sudecision is contrary to clearly

4

D

established Supreme Court precedent “if the state court applies a rule that contradicts

governing law set forth” in Supreme Court case “if the state cotirconfronts a set of
facts that are materially indistinguable from” a Supreme Court decision bl
“nevertheless arrives at a resulffelient from” that precedentWilliams v. Tayloy 529
U.S. 362, 405-406 (2000).

The Antiterrorism and Effective Deathrizdty Act of 1996 (AEDPA”), 110 Stat.
1214, dictates the standards for federal habeas re@e@28 U.S.C. 8 2254. “The Act
limits the ability of federal courts to reexama questions of lawral mixed questions of
law and fact.”Jeffries v. Woodl14 F.3d 1484 (9th Cir. 1997 ederal courts reviewing &

-10 -

ut




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

petition for habeas corpus must “presumedbectness of state courts’ factual findings

unless applicants rebut this presumptiaith ‘clear and convincing evidence.”
Landrigen 550 U.S. at 473-74, 127 S.Ct. a#d9citing 28 U.S.C. § 2254(e)(1)).

The Supreme Court elucidated a two pest for determining whether a defendapt

could prevail on a claim of ineffective astsince of counsel sufficient to overturn hjs

conviction.See Strickland v. Washingtof66 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 6f4

(1984). First, Petitioner must show that counsel’'s performance was defidiesit.687,

104 S.Ct. at 2064. “This requires showingttitounsel made errors so serious that

counsel was not functioning as the ‘coelhguaranteed the defendant by the Sixth

Amendment.” Id. Second, Petitioner must show athhis counsel's performance

prejudiced his defenseéd. Prejudice “requires showing that counsel’'s errors were| so

serious as to deprive the defendanadhir trial whose result is reliableld. Ultimately,

whether or not counsel's performance was effective hinges on its reasonablenesg un

prevailing professional norm&trickland 466 U.S. at 688104 S.Ct. at 20655ee also
State v. Carverl60 Ariz. 167, 771 P.2382 (1989) (adoptin§tricklandtwo-part test
for ineffective assistanad counsel claims).

The Sixth Amendment's guarantee of effective assistance is not meant
“improve the quality of legal representation,’ther it is to ensure the fairness of trial.
Strickland, 466 U.S. at 689, 104.Ct. at 2065. “Judicialscrutiny of counsel's

performance must be highly deferentiald. Judging counsel’s performance must be

made without the influence of hindsigtee Id As such, “the defendant must overcome

the presumption that, under the circumst®m) the challenged action ‘might be
considered sound trial strategyld. (quotingMichel v. Louisiana350 U.S. 91, 101, 76
S.Ct. 158, 164, 100 L.Ed. §3955). Without the muisite showing of either “deficient
performance” or “sufficient prejudice,” Petiher cannot prevail on his ineffectivenesgs
claim. Strickland 466 U.S. at 700, 104 S.Ct. at720 “[T]he question is not whethe

counsel's actions were reasonable. Thestjon is whether there is any reasonalp

argument that counsel satisfi8trickland’sdeferential standardGentry v. Sinclair 705
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F.3d 884, 899 (9th Cir. 2012quoting Harrington v. Richter— U.S. — 131 S.Ct. 770,
788, 178 L.Ed.2d 624 (2011(glterations in original).

Title 28 U.S.C. 82254(d) “bars re-litigan of any claim ‘adjudicated on the
merits’ in state court, subject only tthe exceptions in ZB24(d)(1) and(d)(2).”

Harrington v. Richter — U.S. —, 131 S.Ct. 770,88, 178 L.Ed.2d 624 (2011). The

Arizona trial court and the Arizonao@rt of Appeals expressly relied @&tricklandin
their decisions. Petitioner asserts that trial counsel and Rule 32 counsel we
ineffective because they failéd challenge the convictiondhwas used to enhance h
sentence. The state court$edmined that trial counsel made a reasonable decision,
investigation into Petitioner’prior convictions was unnecessarylight of the fact that
Petitioner never claimed thahe Riverside, California anviction or any conviction
alleged by the State was improfer.

Petitioner argues that if his counsel hadestigated the Riverside, Californi
conviction and determined thédtere was insufficient evidence to support it, then it col
not have been used to enbarhis sentences. Thus, heswaejudiced by his counsel’s
inaction. However, assuming Petitioner isrreot that he was never convicted ¢
Possession of Narcotics Contrall8ubstance in Riverside, California, he still has fail
to establish prejudice. Asoted by the Arizona Court &ppeals and the Arizona tria
court, “even if the ‘convictio had been complained about and discovered to be in\
prior to sentencing,” several of [Petitioner's] other previous convictions could |
served to enhance his sertteri (Doc. 8-2, Ex. K§.

This Court finds that the State courtigcisions regarding Bgoner’s ineffective
assistance of trial counsel claim was caesis with, and a reasonable application
Strickland See28 U.S.C. §2254(d)(1)Further, the Arizona State court decisions we

based on a reasonable determination of tha fadight of the evidnce presented in the

_ * The Arizona Court of Appesladopted the reasoningtb® Arizona trial court in
its memorandum decision dated J28; 2011. (Doc. 8-2, Ex. K).

> Petitioner has never asserted that ama(tntions noted in his criminal history
report were invalid, with the sole exceptiontloé Riverside, California conviction.
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State court proceedingSee28 U.S.C. §2254(d)(2). As clo, Petitioner cannot meet hi
burden to establish that his tra@unsel was ineffective.

Similarly, Petitioner cannot meet his burdenestablish that his Rule 32 couns
was ineffective. As noted kihe Arizona trial court, Petitioner’s Rule 32 counsel filed
brief stating that he thoroughly reviewedethecord but found narguable issues for
appeal, therefore Rule 32 counsel was ndfaec@ve. (Doc. 1, p50). Thus, the Court
finds that the State court’s determinationtlis issue was a reasonable application
Stricklandand was based upon a reasonaatermination of the factsSee28 U.S.C.
§2254(d). However, even assimg, Petitioner had a valid iffective assistance of Rulg
32 counsel claim, the ineffaveness of counsel during collateral post-convicti
proceedings is not a ground f@lief pursuant to §2254See28 U.S.C. §2254(i).

V. EvidentiaryHearing

On November 21, 2012, Petitier filed a Motion for Evidntiary Hearing. (Doc.
11). Petitioner argues thatshPetition for a Writ of Habea€orpus necessitates a
evidentiary hearing tprevent a manifest injustice. He further requetshe appointment
of counsel pursuant to Rules 8(a) and (c}hef Rules Governing§ection 2254 Cases i
the United States District Courts. Theutt finds that a redation of Petitioner’s
Petition does not require an eerdiary hearing. The Couagrees with and adopts th
reasoning in Magistrate Judge Boem's Report and Remmendation denying

Petitioner’'s Motion for Evidentiary Hearing.

VI.  Certificate of Appealability

Rule 11(a), Rules Governing Section 228roceedings, requires that in habe
cases the “district court musisue or deny a certificate of appealability (COA) when
enters a final order adverse to the applicant.” Such certificates are required in

concerning detention arising “out of processuied by a State court”, or in a proceedi

under 28 U.S.C. § 2255 attae a federal criminal judgmemtr sentence. 28 U.S.C. §
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2253(c)(1). This Court must determirieerefore, if a COA shall issue.

The standard for issuing COA is whether the appéot has “made a substantig
showing of the denial of a constitutional righ28 U.S.C. § 2253(c)(2). “Where a distrig
court has rejected the constitutional claimstoa merits, the showing required to satis
8§ 2253(c) is straightforward: The petitioner must demonstrate that reasonable
would find the district codils assessment of the constitutional claims debatable
wrong.” Slack v. McDaniel529 U.S. 473, 484, 120 S.@695, 146 L.Ed.2d 542 (2000)
“When the district court dees a habeas petition on prdaeal grounds without reaching
the prisoner's underlying constitutional aflgia COA should issue when the prison
shows, at least, that jurists of reason widiund it debatable whether the petition stateg
valid claim of the denial of a constitutionaght and that jurists of reason would find
debatable whether the district courtsmeorrect in its procedural ruling.id. In the
certificate, the Court must indicate whispecific issues satisfy the showingee28
U.S.C. § 2253(c)(3).

The Court finds that jurists of reasaould not find the redation of Petitioner’s
claims debatable.

Accordingly, IT IS ORDERED:

1. The Report and Recommendation (Doc. 14) is ADOPTED.

2. Petitioner’s Petition Unde28 U.S.C. §2254 for ®Vrit of Habeas Corpus
by a Person in State Custody (Doc. 1) is DENIED.

3. Petitioner’'s Motion for Evidentiary Hearing (Doc. 11) is DENIED.

4. A Certificate of Appealality shall not be issued.

5. The Clerk of the Court all enter judgment in thisatter, and close its file.

Dated this 14th day of August, 2013.

Loty [ o spmonn

Cindy K. Jorgénson”
United States District Judge
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