Gamez &#035;1314

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

101 v. Ryan et al Doc.

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Robert Carrasco Gamez, No. CV-12-00639-TUC-RM
Petitioner, ORDER

V.

Charles L. Ryan, et al.,

Regpondents.

Pending before the Court is a Rdpand Recommendation (Doc. 65) issued
Magistrate Judge Jacqueline M. Ratealm the Report and Recommendation, Jud

Rateau recommends denying and dismgssPetitioner Robert Gamez's Amende

Petition for Writ of Habeas Corpus (Doc. 1ffled pursuant to 28 U.S. § 2254. Mr.

Gamez filed an Objection (Doc. 66) to Jedgateau’s Recommendation on February ]
2015.

Judge Rateau found that Mr. GameR&tition was untimely because it was filg

on August 17, 2012, more th#mree years after the August2009 deadline. Mr. Gamez

does not object to this determirgatiand thereby waived his right t® novo review
thereof. See United Sates v. Reyna-Tapia, 328 F.3d 1114, 1121 #® Cir. 2003) (en
banc). Nevertheless, this Court has reedwhe full record ah finds no substantial

error, clear or otherwise, in Judgateau’s finding of untimelinedsSee Fed. R. Civ. P.

! Although not material tdudge Rateau’s ultimate fimg) of untimeliness, this
Court notes that the Repoaind Recommendation mistakgrmisquotes the Arizona
Rules of Criminal Procedure’s instrumii of how to timely file a notice of post:
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72(b) advisory committee’s note (“When no tlgnebjection is filed,the court need only
satisfy itself that there is no clear error oe flace of the record in order to accept
magistrate judge’s] recommendation.”).

Judge Rateau next founithat Mr. Gamez’'s untiegly Petition could not be
equitably tolled because the record demoredraéihat there was no “external force” ths
made it “impossible to file a petitioon time.” Report and Recommendation at ]
(quoting Miles v. Prunty, 187 F.3d 1104, 110®th Cir. 1999)). Specifically, Judge
Rateau found that Mr. Gamez’s litigationwarious lawsuits irthe time period between
August 2010 and December 2012 indicateat thwas not impossiblfor Mr. Gamez to
file a timely habeas petitian August 2009. Because MBamez objected to this portiof
of Judge Rateau’s ReportchRecommendation, this Court reviews this determinateon
novo. This Court disagrees with the reasortimat it is evident thavr. Gamez was able
to file a petition in 2009 becagide did so a year later, bubdnetheless agrees that M

Gamez has not made a sufficient showingdltmnahim the benefit of equitable tolling.

To make use of the equitable tollingatline, Mr. Gamez must show that he was

diligent in pursuing his habeasghts and that some “extraordinary circumstance
prohibited him from filinghis petition on time.Holland v. Florida, 560 U.S. 631, 649
(2010). Despite his allegations of “systerd&privation of access to court,” Mr. Game
did not request an exision of time or inform the Coudf the difficulties he was having
filing a timely Petition. Accordigly, he cannot be said tave behavedildgently and to
warrant an application afquitable tolling.

This Court, upon its independent andl feview of the recad, agrees with all

conviction review. See Report and Recommendation &t10. Despite Mr. Gamez’s
apparent impression, his P@spnviction Relief poceeding was not “of-right,” as sucl
proceedings are those afforded to petitiorneein® were convicted via guilty plea rathg
than via bench or jury verdictSee Ariz. R. Crim. P. 32.1 (Any person who pled gwlt)r/1
or no contest . . . shall have the rightite & post-conviction relief proceeding, and t

proceeding shall be known as a Rule 32 ghiriproceeding.”). Because Mr. Gamez plé

not guilty and was convicted layjury, the proper section of Ru32.4(a) that dictates the

time at which he was to file a proper noticepoft-conviction relief states that “[ijn al
other non-capital cases, the notice must bel fiéthin ninety daysafter the entry of
judgment and sentence or withthirty days after the issice of the order and mandat
In the direct appeal, whicheverleer.” Ariz. R. Crim. 32.4(a).
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other aspects of Judge Rateau’s RepaltR@commendation and finds that Mr. Gamez

Objections in no way undermine the remag analyses and conclusions therein.

Accordingly,

IT IS HEREBY ORDERED that Mr. Gamez's Objections (Doc. 66) alf
overruled and the Report and Recommendation (Doc. 6%gdspted and adopted as
detailed herein.

IT ISFURTHER ORDERED that Mr. Gamez’'s Amaded Petition for Writ of
Habeas Corpus (Doc. 17)dgnied and his case dismissed with prgudice. The Clerk
of the Court is directed to enterdgment accordingly and close this case.

IT ISFURTHER ORDERED that a certificate of agalability shallnot issue.
Before Mr. Gamez can appeal this Courtdgment, a certificate adppealability must
issue. See 28 U.S.C. 82253(c); Fed. Rpp. P. 22(b)(1). A certificate may issue “only
the applicant has made a substantial showintpefdenial of a constitutional right.” 2§
U.S.C. 82253(c)(2). A substantial showingmside if “reasonable jists could debate
whether . . . the petition shauhave been resolved in a different manner,” or if “t
issues presented were addqua deserve encouragerém proceed further.”See Sack
v. McDanidl, 529 U.S. 473, 4885 (2000) (internal quotatn omitted). Upon review of
the record in light othe standards for granting a ceciite of appealability, the Cour
concludes that a certificate shall not isseeduse the resolution ¢ie Petition is not
debatable among reasonable jurists and doedeserve further proceedings.

Dated this 29th day of April, 2015.

Honorable RosefaiViarquez
United States District Jge &
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