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—oothills School District No. 16 Doc.

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Gary S. Duarte, No. CV-12-00844-TUC-JAS
Plaintiff, ORDER

V.

Catalina Foothills School District No. 16,
Defendan

Pending before the Court are the partrastions in limine. For the reasons statg
below, the motions are deniedpart and granted in part.
BACKGROUND

Plaintiff, Gary S. Duarte, was employad a maintenance wakfor Defendant,
Catalina Foothills School District No. 16_(“®rict”), for 34 years. His work includeqg
going on roofs of the District’s buildings and making necessary repairs. Accordif
Plaintiff, the District's Director of Falities (Basil Callimanis-“Basil”) told him in
January of 2011 that his coatt would not be renewed besa Plaintiff was too old for
the job. In contrast, Basil denies makinglswa statement; rather, his position is th
Plaintiff's contract was not rene@alue to poor wik performance.
STANDARD OF REVIEW

As pertinent to the mans in limine, Fed. R. Bd. 402 provides: "Relevant

evidence is admissible unless any of the follmyyprovides otherwise: « the United Staf
Constitution; « a federal statute; « these mies;other rules prescribed by the Supre

Court. Irrelevant evidence is not admissibleFed. R. Evid. 401 defines relevar
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evidence as follows: "Evidence is relevant (&) it has any tenden¢yg make a fact more
or less probable than it would be without ¢vedence; and (fthe fact is of consequenc;
in determining the action."Fed. R. Evid. 403 providesdah “The court may exclude
relevant evidence if its probative valuesighstantially outweighed by a danger of one
more of the following: unfair prejudice, confng the issues, misldang the juy, undue
delay, wasting time, or needleggiresenting cumulative evidence.”

DISCUSSION

Doc. 64: The District’'s Motion in Limine No. 2 (Performance Reviews)

The District moves to ekude written performance revievthat Plaintiff seeks to
introduce at trial. The reviews Plaintifftends to introduce include ratings that li
Plaintiff's job performance a%®exceeding” or “meets” job expations or requirements
Defendant argues that these performance revew irrelevant and subject to exclusic
under Rule 403 as they were not writteyn Basil who was theiltimate person that
decided not to renew Plaintiffeontract. In contrast, asdttiff correctly argues, thess
performance reviews are highly relevant whether Plaintiff was truly fired for
performance, or based on hiadhese written reviews wewgitten by Plaintiff's direct
supervisor since at least 2004 (Chart€huck” Kennedy-“Kennedy”); if Plaintiff's
direct supervisor consistentisated Plaintiffs work as‘exceeding” or “meeting” job
expectations or requiremengsjch evidence tends to undermitime District’s claim that

Plaintiff was fired for poor performance. &hmelevance of thisvidence outweighs any

Rule 403 considerations. f2@dant’'s motion in limine garding performance reviews

(Doc. 64) is denied.

Doc. 62: Plaintiff's Motion In Limi ne Regarding Plainiff's Replacement

Plaintiff moves to exclude evidence tHa¢fendant seeks to introduce regardit
the person hired to replace Plaintiff. Plaintiff argues thatrinédion regarding who
replaced Plaintiff after Plaintiff's was fired isrelevant to whether Plaintiff was firec

based on his age, and any relevance isv@ighed by Rule 403 considerations. T}
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Court disagrees. As Defendant arguesyalation to the Age Discrimination claim
Plaintiff's Complaint alleges that the Distrireplaced Plaintiff with a substantially
younger employee. In addin, part of Plaintiff's AgeDiscrimination claim includes a

requirement to show that Plaintiff was parttbé protected claseered by the statute

(i.e., he was age 40 or older when theeade employment action occurred). Howeve

the record reflects that the District hiradreplacement who was 52 (i.e., only 6 yegd

younger than Plaintiff when he was fired}58nd that Plaintiff's replacement was als

part of the protected class under the applie statute (i.e., age 40 or older). This

evidence tends to prove thaktiistrict did not fire Plaitiff due to a discriminatory
motive, and the relevance of the evidence outweighs any Rule 403 considers
Plaintiff's motion regarding his pdgacement (Doc. 62) is denied.

Doc. 61: Plaintiff's Motion In Limine Regarding Reference taa Dismissed Claim

Plaintiff moves to preclude any referencehe dismissed clainm this case. The
record reflects that theComplaint originally inalded a claim for both Age
Discrimination and National Onig Discrimination. Howewe after Plaintiff had an
opportunity to conduct discovwein this case, Plaintiff vohtarily agreed to dismiss thd
Nation Origin Discrimination claim; as e, the parties submitted a stipulation
dismiss this claim, and U.S. District Judge Zipps issue@raler granting the stipulation
to dismiss this claim. In light of these@imstances, Plaintiff argues that allowing af
reference to this dismissed claim is irreletyaand any relevance is outweighed by RU
403 considerations. In contrast, the Distaogues that reference to the dismissed clg
Is relevant to Plaintiff's credibility. TheDistrict argues that Plaintiff previously
submitted official documents to the Arizoavil Rights Division (“ACRD”) and this
Court (i.e., the Complaint) attigsg that the District fired Inn because he is Hispanic, by
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the facts proved otherwise whitdd to Plaintiff's voluntary dimissal of the claim. The

Court agrees with Plaintiff@osition. As the National @jin Discrimination claim has

been dismissed, the Court finds that anytioored reference to that dismissed claim |i

irrelevant to the one remainimgim in this case (i.e., Ageiscrimination). In addition,
to the extent it could be margilty relevant to Plaintiff's adibility, the Court finds that
any reference to this dismissed claim atl isaoutweighed by Ruld03 considerations.
Therefore, Plaintiff’'s motion p&aining to any reference the dismissed claim (Doc. 61
is granted.

Doc. 63: Defendant’s Motion In Limine No. 1 (Hearsay Statements)

As referenced above, Ches “Chuck” Kennedy was PIatiff's direct supervisor,

and wrote his employee reviewsice approximately 2004; the reviews rated Plaintif

work as “exceeding” or “meeting” job expetitans or requirements. Plaintiff seeks to

testify at trial that Kennedy kb him that Basil was not goirtg renew Plaintiff’'s contract
because the Plaintiff was too old. Defendant argues thaswanhytestimony is hearsay
and the hearsay exception for party admissaoes not apply to each level of hearsg
Defendant argues that Basihdanot Kennedy, was solely resysible for firing Plaintiff,
and therefore any statemengaeding any decision to fire Plaintiff was not within th
scope of Kennedy’s employment such thatparty admission exception does not agpl
The Court disagrees.

As Plaintiff correctly argues, the Bhto Kennedy and Kennedy to Plaintif
statements are not considered hearsay upeldr R. Evid. 801(d)(2D) because they arg

statements “offered against apposing party and ...[were] me by the party’s agent ol

_ ! Defendant correctly points out that theare certain documents that it seeks
introduce that do not reference the dismissadn. For example, the ACRD’s dismisss
of Plaintiff's charge of discrimination doe®t reference the National Origin claim, by

S
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simply dismisses the entire aige without reference to any specific claim. The Court

agrees that this is outside the scope ofrfiffis motion and may badmitted. However,
to the extent there are amyderlying documents that reémce the dismissed claim g
issue, any references whatsoever to Nati@mayin Discrimination shall be redacted.

? Plaintiff does not opposte portion of Defendant’'motion seeking to excludd

hearsay gtatements pertainingditeen Ruddell; asuch, this part oDefendant’s motion
is granted.
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employee on a matter within the scope of ttedationship and whilét existed . . . ®

Kennedy and Basil were both ployees of the District a&he time the statements wer
made. Basil was Kennedy’s supervisor, and kelynwas Plaintiff's direct supervisor
Basil’'s statement to Kennedyas within the scope of thaklationship; Basil (the
Facilities Director) was informindPlaintiff’'s direct supervisothat Plaintiff's contract
would not be renewed. This was a decisiowhich Kennedy wouldbe associated with
as it involved an employee undas direct supervision.

Likewise,Kennedy’sstatemento Plaintiff regarding Bsil's statement was within

the scope of Kennedy’'s employment raaship with the District. Kennedy was

Plaintiff's direct supervisowho managed Plaintiff's dailywork and work assignments
Consequently, Basil would lozplly keep Kennedy abreast of any matters pertaining
employees under Kennedy’'s direct supeovis and Kennedy would inform Plaintiff
about issues directly impacting Plaintifffsture employment #h the District. See

McDonough v. City of Quincy, 452 F.3d 8, 21 {1 Cir. 2006)(statements related t

personnel action against the plEif, made by department officials involved in personnel

management, were within the scope oftieenployment and properly admitted under tt

party admission exception; emphasizing that“to statement to be an admission und

Fed.R.Evid. 801(d)(2)(D), it must be made byaaty, a party's agent, or a servant withjn

the scope of an agency or employmentThe employee's station within the organizatiq

Is not relevant to the Rule 801(d)(2) anays. . The relevant inquiry is whether the

employee's statement was made within the scope of employmeee.d)so Woodman v.
Haemonetics Corp., 51 F.3d 1087, 1093-94 (1st Cir.B9@ejecting the argument tha
statements made by a “first-line superviswith no firing authority could not be
admissions under Rule 801(d)(2)(D)). The Gdurds that the stament at issue is §

party admission, and that it is relevant inasmas it tends to bolster Plaintiff's positio

% See also Fed. R. Evid. 805 (“Hearsay within heay is not excluded by the rule again

hearsay if each part of thembined statements conformsthivan exception to the rule.”).
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that he was fired based oneagand not based on performaraealleged by Basil. In
addition, the relevance of thevidence outweighs any Ru@3 considerations. As such
Defendant’s motion in limine regarding satents by Kennedy (Doc. 63) is denied.
CONCLUSION

Accordingly, IT IS HIREBY ORDERED as follows:

(1) The parties’ motions in lime (Docs. 61, 62, 63, 64) are denied in part and grante

part as discussed indlext of this Order.

Dated this 10th day of October, 2014.

_\. o dees

Honorable James A. Soto #*
United States District Jge
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