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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Boyer A. Bracy, No. CV-13-00128-TUC-FRZ (EJM)

Petitioner, ORDER
V.
Becky Clay,

Regondert.

Pending before the Court is Petitiorigoyer A. Bracy’s FHist Amended Petition
for Writ of Habeas Corpus Psuant to 28 U.S.C. § 2241, #ian to Compel Performance

of Duty Pursuant to 28 8.C. § 1361, and Motion to Compel Discovery. (Doc. 8).

Petitioner, represented by counsel, challengescticulation of his time owed by thg
Federal Bureau of Prisons (“BOP”). Resgpent filed an Answer (Doc. 17), an
Petitioner filed a Reply (Doc. 20At the direction of the CotirRespondent also filed &
Supplement to the Answer,qmding documentation of théates that Petitioner entere
and exited custody and how his time dastody was apportioned among his vario
sentences. (Doc. 24). For thasens that follow, the Countill deny the Pgtion for Writ
of Habeas Corpus, and deag moot the Actioio Compel Performare of Duty and
Motion to Compel Discovery.
Factual and Procedural Background

On October 4, 197®etitioner was sentenced to 15 years imprisonment with &

year special parole term for conspiracyilkegally import a controlled substance, illega
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importation of a controlled substance, corspy to possess a controlled substance w

intent to distribute, and possession of a wl@d substance with intent to distribute.

(Doc. 24 Attachs. 1, 3). ONlay 17, 1979 Petitioner wasrdenced to 10 years plus a

year special parole term rfaunlawful distribution of henm. (Doc. 24 Attach. 2). The

judgment specified that thergence was to run concurrenthyth the 15 year sentence|.

Id. At this time, Petitioner’s full term expiration date was November 23, 1992. (Dog.

Attach. 3 at 9).

Petitioner was released on parole on Novem3, 1982 (Doc. 24 Attach. 4 at 15
with 3653 days remaining toe served (Doc. 24 Attach.g 17). Petitioner was arreste
on June 20, 1985 for violating péo(Doc. 24 Attach. 5 at 18).

On August 27 1986, Petitioner escapedrirederal prison and was returned 1

custody on May 26, 1987. (Do24 Attach. 4 at 14). On daary 5, 1988 Petitioner was

sentenced to 2 yearsrfthe escape, to run consecutivedyhis other prison terms. (Doc
24 Attach. 6 at 20).

On November 17, 198®etition was convicted of income tax evasion a
continuing criminal enterprisef possession with intent wistribute cocaine. (Doc. 24
Attach. 7 at 2). Petitioner waentenced to 10 years immnmsnent for the coaine charge
to run consecutively to his term of imprisnant for the escape charge, and 5 years

tax evasion to run concurréntwith the cocaine chargeéd. Respondent contends tha

because Petitioner was convicted of committimg above crimes while on parole, “he

was still required to serve haiginal 3653 day$ie had remaining at the time he wa
paroled in 1982.” (Doc. 24 at 2¢i{ing 28 C.F.R. 8§ 2.52(c)(2)). ‘fierefore, at this point
he had a total of 22 years and 1 day to esenv his aggregate sentence.” (Doc. 24 at
(seeDoc. 24 Attach. 8 at 19).

' While the declaration of Andrew Rdusubmitted by Respondent refers to pal

numbers on the original documents, the Coefers to the pageumber stamped at the

top of each page on CM/ECF.
> Sentence calculation: 2 years for gaeeplus 10 years for the other 198

convictions plus the 3653 days remaininghos original 15 year term = 22 years and
day. The sentence computationadgheet notes that this indes 145 days jail time credi
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On November 27, 1998 Petitioner waseased on mandatorgarole, and had
3381 days remaining on his aggregsgatence. (Doc. 24 Attach. 8 at 20).

On July 19, 2002 a parole violation mant was issued for Petitioner. (Doc. 2
Attach. 10 at 30).

On November 14, 2002 Petitioner wasntenced to a term of 78 month
imprisonment plus 2 years supervised release for use of a communication facil
commit a drug trafficking offeres (Doc. 24 Attach. 9).

A Notice of Action (“NOA”) dated May 302007 states that Petitioner consent
to a revocation of parole, that he forfeitdldtiane spent on parolehat the July 19, 2002
parole warrant would be executed on June2®@7, and that parolgould be granted on
June 20, 2007 after the rgee of 61 months in @tody. (Doc. 24 Attach. 11).
Respondent contends that Petitioatll had 3380 days to sexat this time. (Doc. 24 at
2). Per the declaration of Andrew Rousdt, the time of the May 30, 2007 NOA

Petitioner was still serving his #8onth sentence “and he remed in custody under that

sentence until it was satisfied on January 28, and he was released from custody.

(Doc. 24 Ex. 1 at 5 1 17¢ifing Attach. 8 at 6 [CM/ECF 10]).

On January 16, 2008 Petitioner waseased on good conduct time. (Doc. 2
Attach. 4 at 10; Attach. 8 at 9).

On February 2, 2012 anqude violation warrant wassued for Petitioner. (Doc. 24
Attach. 12). The warrant indicated that Petier had 3380 days remaining to seide.
Petitioner was taken into stody on August 31, 2012¢d. at 36, and a preliminary
interview was held at USP—€son on November 20, 2012 (DdAS at 3). On April 8,
2013 the USPC ordered that Petitioner Hdeased from custody of the warrant. (Doc.
Ex. B). The order also stated that Petitiongrésole was terminated effective April 8
2013, and that he was todwe his 20 year special pdeoterm on April 8, 2013ld.

Petitioner was not actually released from USR+eson until June 13,023 due to delays

and 269 days inoperative time while Petitiom&s on escape, with a full term senten
expiration date of February 29, 2008.
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in approving his proposed release plan. (Datat 35). The June 6, 2013 NOA orderir
Petitioner’s release again noted that his pasale terminated effective April 8, 2013 an
that he was to begin the 20 year special lpagrm that same date. (Doc. 17 at 29).
Petition Under 28 U.S.C. § 2241

A. Jurisdiction

“Federal courts are always ‘underiadependent obligation to examine their ow
jurisdiction,” . . . and a federal court magt entertain an actoover which it has no
jurisdiction.” Hernandez v. Campbell04 F.3d 861, 865 (9th Cir. 20009uEting
FW/PBS, Inc. v. City of Dallagt93 U.S. 215, 231 (1990)yverruled in part on other
grounds by City of Littleton, Colo. v. Z.J. Gifts D-4, L.L.641 U.S. 774 (2004)).
“Generally, motions to contestdlegality of a sentence mus filed under § 2255 in thg
sentencing court, while petitas that challenge the mannkgation, or conditions of a
sentence’s execution must be brought purst@rg 2241 in tk custodial court.’ld. at
864. Therefore, proper characterization of the petitismecessary to a determination (
jurisdiction. Id.

Here, Petitioner does not claim thatk tlsentencing court imposed an illeg
sentence; rather, he seeks relief with respetiow the time for his 1976 sentence w
calculated and when his term of speciatopa was to begin. As such, Petitioner
challenging the manner, location or corwalitiof the execution of his senten&ee e.g.,
Rogers v. United State$80 F.3d 349 (1st Cir. 1999) (s¢en 2241 petition is appropriate

vehicle to challenge the correctness af jail-time credit determination, once

administrative remedidsave been exhaustedyicker v. Carlson925 F.2d 330, 332 (9th

Cir. 1991) (a prisoner’s challenge to the “manimewhich his sentence was executed .|. .

[is] maintainable only ina petition for habeas corpugetl pursuant to 28 U.S.C. §
2241."); Weinstein v. U.S. Parole Comm’®02 F.2d 1451, 1452 9 Cir. 1990) (“The
district court had jurisdiction pursuant to @8S.C. § 2241 to review a claim by a feder
prisoner challenging a decision of the itdd States Parole Commission.”). Such

challenge must be brought pursttm§ 2241 in theustodial court. At the time of filing
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the Petition, Petitioner was incarceratedJ&P—Tucson in ArizonaAccordingly, this
Court has jurisdiction over this mattérancis v. Rison894 F.2d 353 (9th Cir. 1990).
B. Exhaustion
The Ninth Circuit Court of Appeals hastated: “[28 U.S.C. § 2241] does n(
specifically require petitioneit® exhaust directppeals before filing petitions for habeg

corpus. However, we requiras a prudential matter, thaabeas petiners exhaust

available judicial and administrative remesli before seeking relief under § 2241}

Castro-Cortez v. IN239 F.3d 1037, 104{®th Cir. 2001)abrogated on other groundg
by Fernandez-Vayas v. Gonzaless48 U.S. 30 (2006). Respdent has not suggeste
that Petitioner has failed to exhaust his adstiative remedies. As such, this Court fing
that Petitioner has exhausted his administrative remedies.

C. Mootness

Respondent argues that the § 2241 petisonoot because Petitioner was releas

from FCI—Tucson on June 6, 2013 to commeehts special parole term. (Doc. 17 at 7).

Petitioner contends that his claims are nwiot because he is continuing to Suffs

prejudice from the BOP’s miscalculation oshime served because his 20 year spegi

parole term is not due to expuwatil April 2033. (Doc. 20 at 1-2).

“The Constitution limits thgurisdiction of tke federal courts to live cases an
controversies, and as such, federal tounay not issue advisory opinionittel v.
Thomas 620 F.3d 949, 951 (9th Cir. 2010). An appis moot “when, by virtue of an

intervening event, a court of appeals cannottgaag effectual relief whatever in favor of

the appellant.”Calderon v. Moorg 518 U.S. 149, 150 (189 (citation and internal
guotation marks omitted). Failure to satigfgticle 1lI's case-or-controversy requiremen
renders a habeas petition mo8Spencer v. Kemn&b23 U.S. 1, 7 (1998). “This mean
that, throughout the litigation, the plaintiff must have suffered, or be threatened wit
actual injury traceable tthe defendant and likelto be redressed lay favorable judicial
decision.”ld. (citation and internal aquiation marks omitted).

In Mujahid v. Daniels413 F.3d 991 (9tiCir. 2005), the petitiner challenged the
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calculation of his good time credits. The dooeld that the petitimer's commencement
of a term of supervised release did notder his habeas petitionoot because there wa
a possibility that the pigioner could receive a reduction ls term of supervised releas
through lower court actiord. at 995.

Similarly, in the present case, Petitioresserts injury bageon the calculated
expiration date of his special parole termg @ngues that the special parole term sho
have begun sometime in 20X3ather than on April 82013. The Court finds that
Petitioner's 8§ 2241 petition isot moot and isproperly before the Court becaus
Petitioner seeks a determination that his spguarole term shodl have begun at an
earlier date, and would thus also expireaatearlier date. If the habeas petition we
favorably resolved in Petitioner's favor,ethalleged time miscalculation by the BO
could be resolved by recalctitegy the start and end date Betitioner’s special parolg
term.

D. Calculation of Time
Petitioner contends that at the time of parole violation in 2012, he had alread

completed serving his 15 year sentence irados 1976, as well as his subsequsg

sentences for escape, tax evasion, and raangy criminal enterprise. (Doc. 8-1 at 6).

Petitioner therefore concludes that the BOP al@dated his time idetermining that his
15 year sentence doe®t expire until 2016jd., and instead argues that because
allegedly finished serving $ioriginal sentence in 2018e should have begun receivin
credit towards his 20 year spacparole term at some timgarlier than April 8, 2013
(Doc. 20 at 1-2).

Respondent argues that Petitioner still hadrd®000 days left to serve in 201

because even though Petitiongas paroled several time#jis sentence never wen

away” and Petitioner “was required to continsgrving the remainder of his senten¢

every time he received paroledagise of his subsequent crimlimctions.” (Doc. 24 at 3).
Thus, Respondent contendsittffetitioner’s “sentence wast abolished until the USPQ

wiped the board clean on June 6, 2013” arad there has been no miscalculation of t
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start date for Petitioner’s special parole telain.

The authority to compute a federal prisomsentence is delegated to the Attorng
General, who exercises thasthority through the BORJnited States v. Wilsp®03 U.S.
329, 334-335 (1992Fiting 18 U.S.C. § 3621(a) (“A persavho has been sentenced to|a

term of imprisonment . . . shde committed to the custody tife Bureau of Prisons unti

A4
<

the expiration of the term iposed”)). Pursuant to 18 U.S.&3585(a), “[a] sentence to &
term of imprisonment commences on thdedthe defendant iseceived in custody
awaiting transportation to, or arrives voluiitato commence service of sentence at, the

official detention facility at whichhe sentence is to be served.”

If multiple terms of imprisonmerare impose@n a defendant

at the same time, or if a termfi imprisonment is imposed on a
defendant who is already subjeéotan undischarged term of
imprisonment, the terms ‘ma run concurrently or
consecutively . . . Multiple ternaf imprisonment imposed at
different times run consecutively unless the court orders that
the terms are to run concurrently.

18 U.S.C. § 3584(a). Further,

if a parolee has been convicted of a new offense committed
subsequent to his release omgb@, which is punishable by
any term of imprisonment, detention, or incarceration in any
penal facility, forfeiture of timérom the date of such release
to the date of execution dhe warrant is an automatic
statutory penalty, and such tinsdall not be credited to the
service of the sentence.

28 C.F.R. 8§ 2.52(c)(2)

The record reflects that the BOP correctly determinedithe apportioned to each
of Petitioner's sentences andatlthere are no gaps or unacnted for periods of time.
Contrary to Petitioner's arguents, Petitioner had not coileped serving his various
sentences at the time of Ipiarole violation in 2012.

When Petitioner was paroled in 1982 Ha&l an undischarged prison term of 3653
days remaining. (Doc. 24 Attach. 5 at 1Pgtitioner was later convicted of income tax
evasion and possession with intemtistribute cocaine, offises that he committed whilg

on parole. (Doc. 24 Attachi. at 2). Thus, when Petitionavas taken into custody foi
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violating parole, he still had tH&653 days to serve of hisiginal 15 year term, and he
was not entitled to credit for the time spentparole due to the new offenses that |
committed while on parole.

Petitioner was sentenced to 2 years faaps, to run consecutively to his othg¢

prison terms; 10 years for the cocaine chatgeun consecutivelyo the escape charge|

and 5 years for tax evasionran concurrently with the coaae charge. (Doc. 24 Attach
6 at 20; Attach. 7 at 2). Thus, at the g¢irRetitioner was sentenced for tax evasion §
cocaine possession in 1988, he had a totaRofears and 1 day to serve: 3653 days
years and 1 day) on his original 15 year seo¢, 10 years for theocaine charge, and 2
years for the escape charge. The 5 yearegentfor tax evasiowas absorbedby the
other sentences.

When Petitioner was paroled in 1998,Ha&l served approximately 12 years of h
22 year and 1 day sentenaand had an undischargedison term of 3381 days
remaining. (Doc. 24 Attach. & 19-20; Attach. 10 at 30).

In 2002, Petitioner was convicted ofeusf a communication facility to commit 4

drug trafficking offense and sentenced tor@8nths imprisonment. (Doc. 24 Attach. 9).

Because the judgment did noesgdy whether the 78 month term was to run concurrer
or consecutively, pursuant to 18 U.S.C. 88), the 78 month term was consecutive

Petitioner's other sentenceb addition, because thieffense was ammitted while

Petitioner was on parole, Petitioner was still required to serve the remaining 3381 jays
I

his 22 year and 1 dayrte, and he was not entitled to credit for the time spent on par
On January 16, 2008 Petitioner was redelaisom his 78 month sentence on goq
conduct time. (Doc. 24 Attack at 10). However, because the 78 month sentence
consecutively to Petitioner’'s 22 year andldy term, Petitioner’s time in custody fron
2002 through 2008 was ongpportioned to th&8 month term, rad Petitioner still had
the undischarged time to serve on his agagegentence. (Doc. 24 Attach. 8 at K

United States v. Wilsorb03 U.S. 329, 3371992) (defendant cannot receive double

credit for his detention time). Péhe sentence data computation sheets, as of Jung
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2007 Petitioner was credited 1 day of time sdron his 22 yeama 1 month aggregatg
sentence and still had 3380 days rermgn{Doc. 24 Attach. 8 at 14-15).

Accordingly, when the parole warrafur Petitioner was is®d on February 2,
2012, the warrant correctly indicated tHetitioner still had 338@ays remaining to
serve on his aggregate semen(Doc. 24 Attach. 12). Tis, the Court finds that the
record demonstrates that all time has bpeperly credited towd Petitioner’s various
federal sentences, and that Petitioner's 28@r yapecial parole term properly began on
April 8, 2013 when Petitioner was released fr@gular parole. (Doc. Bx. B; Doc. 17 at
29).

1. Action to Compel Performance of Duty Pursuant to 28 U.S.C. § 1361

In his Amended Rgion, Petitioner argued that thi&arole Commission should b¢

U

compelled to perform its duty to hold a paroéeocation hearing. (@. 8). However, as

Respondent notes in the Ansty Petitioner has been released from USP—Tucson and is

currently serving a special parole termSauth Carolina. (Docl7). Petitioner concedes
that his action to compel performance ofydbas been rendered moot by his release.
(Doc. 20 at 2 n. 1). Accomgly, the Court will denyPetitioner's Action to Compel
Performance of Duty Pursuant28 U.S.C. § 1361 as moot.

[11.  Motion to Compel Discovery

The United States Supreme Court has stated that “[a] habeas petitioner, unlike tl

usual civil litigant in federal court, is not t#ted to discovery as a matter of ordinany
course.”Bracy v. Gramley520 U.S. 899, 904 (1997). Thwailability of any discovery
during a habeas proceeding is wittie sound discretion of the courich v. Calderon
187 F.3d 1064, 1068 (9th1CiL999). Based on the Supplemsubmitted by Respondent,
the record is sufficient for éhCourt to address the mergkPetitioner’'s claims with no
need for additional discovernAccordingly, Petitiones Motion to Compel Discovery is
denied as moot.

IV. Conclusion

Accordingly,I T ISHEREBY ORDERED that:
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1) Petitioner’s Petition Under 28 U.S.C. 8422for a Writ of Habeas Corpus by
Person in Federal Custody (Doc. 8DIENIED;

2) Petitioner’'s Action to CompdPerformance of Duty Pursofato 28 U.S.C. § 1361
is DENIED as moot;

3) Petitioner’'s Motion to Compel DiscoveryENIED as moot;

4) A certificate of appealability iDENIED. See28 U.S.C. § 2253. Reasonabl
jurists would not find the Cotls ruling debatable; and

5) The Clerk of the Court shall enter judgnt accordingly and close this case.

Dated this 30th day of March, 2016.

Fra apata
Senior United States District Judge
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