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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Fernando Arnulfo Trejo,

V.

Petitioner,

Charles L. Ryan, et al.,

Regpondents.

Doc.

No. CV-13-00150-TUC-EJM

ORDER

Petitioner Fernando Aulfo Trejo filed apro se petition for a Writ of Habeas

Corpus pursuant to 28 U.S.€.2254, challenging his contign for sexual conduct with

a minor under 15. (Doc. 1). Petitioner raidese grounds for relief based on trial

counsel’s alleged ineffectivese and due process violations) {fial counsel’s failure to

obtain employment records for Rose Waltg@) trial counsel’s fdure to discover and

present further information about Charlear8évich’s phone call ith Rose Waltee; (3)

trial counsel’'s failure to impeach the dayeatirector’'s testimony; (4) trial counsel's

failure to discover and present evidence afdtiparty culpability; ad (5) trial counsel’s

failure to make a for cause alenge to a biased juror arfidilure to strke the juror.

Petitioner also makes a claim of actual ineroee, and further argues that the Col

should consider his @aims cumulatively wheassessing prejudice.

Respondents filed their response contegdsround One isxdausted but only ag

! Formerly known as Rose Letendre
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to Petitioner’s ineffective assistance of codm@m and not as to the due process clai

m.

(Doc. 26). Respondents also contend tBedunds Two and Five are unexhausted and

procedurally defaulted because Petitioner thite raise these claims in his Rule 3
petition for post-conviction relfenor did Petitioner presentdbe claims to the Arizona
Court of Appeals (“COA”). Respondents furtlfeemtend that the irfective assistance of
counsel claims in Grounds Three and Fare unexhausted and procedurally default
because although Petitioner raised these isauds Rule 32 petitionhe failed to present
them to the COA, and furthénat the due process claims@rounds Three and Four ar
also unexhausted because Petitioner nevely faresented these claims to the stg
courts.

As to Ground One of #h Petition, the Court finds that Petitioner has failed
establish a violation dbtrickland v. Washingter66 U.S. 668 (1984), and that the stg
courts did not err in theresolution of Petitioner’Stricklandclaim. As to Grounds Two,
Three, Four, and Five, the Court finds thelsems are procedurally defaulted and barr
from this Court’s review, and that Petitiordwes not demonstrateuse and prejudice of
a fundamental miscarriage joistice. Accordinglythe petition will be denied.

I. FACTUAL AND PROCEDURAL BACKGROUND
A. Trial, Sentencing, and Appeal

After two mistrials, a Pima County Supm Court jury found Petitioner guilty of
sexual conduct with a minor under theeagf 15. (Doc. 26Ex. E). Petitioner was
sentenced to a 13 year term of imprisonmieht.

The Arizona COA summarizeddhacts of the case as follows:

On the morning of March 30, 26, Trejo’s girlfriend, Crysta

S., left her two-?;ear-old daughteN., in Trejo’s care at their
home. When she returned at lunchtime, N. began to cry,
saying “owie, owie, owie.” Crysta initially could not see
anything wrong with N., but wén she changed her diaper she
noticed there was a spot of blood the diaper and her vagina
was tinged with blood. She todk to urgent care, where the
medical staff who examined hebserved a large amount of
fresh blood in her vaginal area. They concluded her injuries
were likely the result of sexual abuse and referred her to
Tucson Medial Center for a sexual assault examination,
which revealed “obvious tearing to the [hymenal] region.”
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(Ex. J a 2).

At his third trial, Petitioner “presented a multi-faceted defense of reasonable ¢

as to whether an offense had been comdhited whether, if there had, [Petitionef

committed it.” (Doc. 1 at 7). SpecificallyRetitioner's defense wathat N’s injuries
occurred prior to March 3®006 while she was visiting her grandmother and st

grandfather in Yuma, and additionally, thdts uncles had given her a plastic hors

shortly before March 30, 200&nd that she might havejumed herself on the horse|

Supporting Petitioner’s defense was an incidbat occurred at Happy Faces Daycare

Yuma:

While changing [N’s] diaper, a daycare worker, ldalia
Miranda, naticed that [N’s] vagal lips were red, almost to
the point of bleeding, the gaal lips were open, and the
enitals were swollen and dageal looking. Miranda testified
that she had changed many diapers, including her own
daughters, and had not seawything like it before. At the
time, [N] was also crying ahsaying “He’s coming. He's
coming.’

(Doc. 1-6 at 8-9) (internatitations omitted). Petitioneroatends that this incident
occurred prior to MarcBO, 2006, while at trial the stadéeégued that the daycare incide
did not occur until April 2006.

Following his conviction,Petitioner sought review in the Arizona COA an
argued that the trial court had erred bydenying his motion for a mistrial on thg
grounds that a doctor gave improper opmtestimony; and 2) dging his motion for a
new trial on the grounds th#te prosecutor misstated teeidence. (Doc26 Ex. G). On
June 18, 2009, the COA fod no reversible error andfiamed Petitioner’'s conviction
and sentence. (Doc. 26 Ex. J).

B. Petition for Post-Conviction Relief

On July 17, 2009, Petitioner initiatedopeedings in Pima Qoty Super Court
for Rule 32 post-conviction lief (“PCR”). (Doc. 26 Ex. .. The trial court appointed
counsel to represent Petitioner, and courik the Rule 32 petitioon January 4, 2010.

(Doc. 26 Exs. M, O). Petitioner raised issudsineffective assistance of counsel ar
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newly discovered evidence. Petitioner first alleged that trial counsel was ineffective for 1

failing to obtain the work mords for Rose Waltee, and) failing to expose an
inconsistency in the daycare director, Mamna Velec’s, testimony. (Doc. 26 Ex. O).
Petitioner alternatively arguethat the work recordsonstituted newly discoverec
evidence, and that the reds would show when the daycare incident occurred and
therefore undermine the state’s case that Nrwaohjuries prior to being in Trejo’s care
on March 30, 2006.

Petitioner subsequentlymoved for permission taamend his PCR petition,
contending there was new evidence tRaise Waltee disclosed about Bob Letendfe,
Rose’s former husband and N’s step-gratiafg possibly molesting N. (Doc. 26 Ex. P.).
The trial court granted Petitioner leave fie a supplemental PCR petition, which
Petitioner filed on March 24, 2010. (Doc. 26 Exs. P,Rgitioner alleged that there was

newly discovered evidee of third party culpability, red alternatively argued that his

trial counsel was ineffective for failing to discover and present the evidence. Following

an evidentiary hearng, the court denied PCR on March 31, 2011. (Doc. 26 Ex. X).
Petitioner then filed a petition for reviemith the Arizona ©A on May 31, 2011.

(Doc. 26 Ex. Z). Petitioner argudfiat his trial counsel was ineffective for failing t

(@)

obtain Rose Waltee’s work records, and thatttial court abused its discretion in findin

©Q

that there was no reasonabprobability thatthe records woulchave changed the
outcome of the trial. Petitioner also argudtht he had prestad newly discovered

evidence of third paytculpability, and that # trial court abused its discretion in findin

(@)

that the evidence had nielihood of affecting the verdt. The COA agreed to review

the case and examined the klairaised by Petitioner in hikule 32 petition and the trial

—+

court’s denial of Petitioner’s request for PCRe Arizona COA denied relief on Augus
17, 2011. (Doc. 26 Ex. AA). Petitioner sougbiiew by the Arizona Supreme Court
which denied review on Apri4, 2012. (Doc. 26 Exs. CC, DD).

Petitioner subsequently filed a secdd@R notice on May 312012, which the
trial court dismissed as untety on July 25, 2012. (Doc. 26 Exs. EE, FF). Petitioner filed
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a motion for rehearing on August 20, 2012 jekhthe court denied on October 31, 201
and a third PCR notice on Septber 18, 2012, which the court dismissed as moot. (O
26 Exs. GG-II). The court notetat Petitioner had “failed tamentify both the specific
claim permitted under Rule 32I9)( and the reason for not raising that specific claim
his First Notice of Post-Conviction Relief.” 0. 26 Ex. Il). Petitioner filed a fourth PCF
notice on November 23, 201&hich the court summarilgismissed because Petitione
“failed to state meritorious reasons to subséde his claim for post-conviction relief, o
any valid reason why the claim was not staitedny previous R&ion or made in a
timely manner.” (Doc. 26 Exs. JJ, KK).
C. Habeas Petition

Petitioner filed his Petition for Writ of Heas Corpus (PWHC) in this Court o
March 11, 2013, asserting fivgrounds for relief. (Doc. 1)iIn Ground One, Petitioner
alleges his trial counsel was ineffective failing to obtain employment records for Ros
Waltee. In Ground Two, Petitioner alleges tnial counsel was ineffective for failing ta
discover and present further information ab@barles Starcevich’'s phone call with Rog
Waltee, or, alternatively, that the State faiteddisclose this eviehce in violation of
Brady v. Marylangd 373 U.S. 83 (1963). In Ground TletePetitioner alleges trial counse
was ineffective for failing to impeach Manna Velec’s testimonyin Ground Four,
Petitioner alleges his trial counsel was inefitee for failing to discover and presen
evidence of third party culpdity. Finally, in Ground Five Petitioner alleges that trial
counsel failed to make a for cause challenga tmased juror and & counsel failed to
strike the juror.

Respondents argue that all of Petitionadise process claims in Grounds Orf
through Five are umdausted and procedily defaulted becae Petitioner did not
present any constitutional due process claimshe state courtfRespondents further
argue that the IAC anBrady claims in Grounds Two and Five are unexhausted
procedurally defaulted because Petitioner faitegresent these claims to the trial cou

or the Arizona COA, and that the IAC clainmsGrounds Three and Four are unexhausi
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and procedurally defaulted ¢ause Petitioner failed to present them to the COA. Fing
Respondents concede that Petiéids IAC claim in Ground One was fairly presented
the state courts and is properly exhausted.
[I. STANDARD OF REVIEW

The Antiterrorism and Effective Deathrizdty Act of 1996 (“AEDPA”) limits the
federal court’'s power to grant a petition for atvaf habeas corpus on behalf of a sta
prisoner. First, the federabart may only consider petitioraleging that a person is irn
state custody “in violation of ehConstitution or laws or treaties of the United States.”
U.S.C. 8§ 2254(a). Sections 2254(b) and (ovte that the federadourts may not grant
habeas corpus relief, with some excepsi, unless the petitioneexhausted state
remedies. Additionally, if the petition includasclaim that was adjudicated on the mer
in state court proceedings, federal coaxtiew is limited by section 2254(d).

A. Exhaustion

A state prisoner must exhaust his stataadies before petitioning for a writ of

habeas corpus in federal co@8 U.S.C. § 225b)(1) & (c); O’'Sullivan v. Boerckel526
U.S. 838, 842 (1999). To exhst state remedies, a petitioner must afford the state cc
the opportunity taule upon the merits of his fedei@dhims by fairly presenting them tg
the state’s highest court in aopedurally appropriate mann&aldwin v. Reesé&41 U.S.
27, 29 (2004) (“[tlo provide the State withe necessary opportunity, the prisoner my
fairly present her claim in each appropriateestagurt . . . thereby alerting the court to tf
federal nature of the claim.”). In Arizona,lass a prisoner has been sentenced to de
the highest court requirementgatisfied if the petitioner has presented his federal cl
to the Arizona COA, eithethrough the direct appegirocess or post-conviction
proceedingsCrowell v. Knowles483 F.Supp.2d 925, 931-33 (D. Ariz. 2007).

A claim is fairly presented if the petitier describes bothehoperative facts and
the federal legal theory upamhich the claim is basedelly v. Small 315 F.3d 1063,
1066 (9th Cir. 2003)pverruled on other groungd&obbins v. Carey481 F.3d 1143 (9th

Cir. 2007). The petitioner mugtave “characterized the claims he raised in st
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proceedingspecificallyas federal claims.Lyons v. Crawford232 F.3d 666, 670 (9th
Cir. 2000) (emphasis in originalppinion amended and supersed@d?7 F.3d 904 (9th
Cir. 2001). “If a petitioner fails to alert theast court to the fact that he is raising
federal constitutional claim, his federal clainursexhausted regardlessitsf similarity to
the issues raised in state couddhnson v. Zengr88 F.3d 828, 83@9th Cir. 1996).
“Moreover, general appeals booad constitutional prciples, such as due process, equ
protection, and the right to a fair tri@re insufficient teestablish exhaustionHivala v.
Wood 195 F.3d 1098, 110@®th Cir. 1999).

However, “[a] habeas petitioner who [failsfiooperly exhausthis federal claims
in state court meets the technical requirements for exhaustion” if there are no
remedies still available to the petition€oleman v. Thompsor501 U.S. 722, 732
(1991). “This is often referred to as ‘teucal’ exhaustion because although the cla
was not actually exhausted in state coum, pltitioner no longer has an available stz
remedy.” Thomas v. Schriro2009 WL 775417, *4D. Ariz. March 23, 2009). “If no
state remedies are currently dable, a claim is technicallgxhausted,” but, as discusse
below, the claim is procedurallefaulted and is only subject to federal habeas reviev
a narrow set of circumstance&arcia v. Ryan2013 WL 471370, *8 (D. Ariz. Aug. 29,
2013).

B. Procedural Default

If a petitioner fails to fairly present hisaiin to the state courts in a procedurally

appropriate manner, the claim is procedurdéyaulted and generally barred from feder
habeas reviewYlst v. Nunnemaker501 U.S. 797, 802-0%1991). There are two
categories of procedural default. First, airl may be procedurallglefaulted in federal
court if it was actually raised in state court fmund by that court tbe defaulted on statsg
procedural groundsColeman 501 U.S. at 729-30. eBond, the claim may beg
procedurally defaulted if the petitioner falléo present the claim in a necessary st
court and “the court to which the petitioneowld be required to psent his claims in

order to meet the exhaustion requiremaruld now find the claims procedurally
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barred.”Id. at 735 n. 10’Sullivan 526 U.S. at 848 (when tinfor filing state court
petition has expired, petitioner’silizare to timely present claims to state court results ir
procedural default of those claim$gmith v. Baldwin510 F.3d 1127, 1138 (9th Cir
2007) (failure to exhaust claims in state caadulted in procedural default of claims fqg
federal habeas purposes when state’ssride filing petition for post-conviction relief
barred petitioner from returning to statourt to exhaust his claims).

When a petitioner has procedurally ddtd his claims, federal habeas revie
occurs only in limited circumstances. “@risoner may obtain teral review of a
defaulted claim by showing cause for the difand prejudice from giolation of federal
law.” Martinez v. Ryan132 S.Ct. 1309, 1316 (2012Jause requires a showing “the
some objective factor extern the defense impeded coursefforts to comply with
the State’s procedural rule . . . [such ashawing that the factual or legal basis for
claim was not reasonably available to counsel, or that some interference by official
made compliance impracticabléMurray v. Carrier, 477 U.S. 478, 48(1986) (internal
guotations and citations omittedrejudice requires “showingpt merely that the errors
at his trial created gossibility of prejudice, but that they worked to hastual and
substantial disadvantage, festing his entire trial wh error of constitutional
dimensions.”U.S. v. Frady 456 U.S. 152, 170 (1982) (pmmasis in original). The Court

need not examinghe existence of prejudice if theetitioner fails to establish cause.

Engle v. Isaac456 U.S. 107, 134 n. 43, (1982Z))omas v. Lewj®945 F.2d 1119, 1123 n
10 (9th Cir. 1991). Additionallya habeas petitioner “may algaalify for relief from his
procedural default if he can show thtte procedural default would result in
‘fundamental miscaraige of justice.””Cook v. Schrirp 538 F.3d 1000, 1028 (9th Cir
2008) Quoting Schlup v. Delp 513 U.S. 298, 321 (1995 This exception to the
procedural default rule is limited to habeas petitionetso can establish that “g
constitutional violation has probably resultedtive conviction of one who is actually
innocent.”Schlup 513 U.S. at 3275ee also Murray477 U.S. at 496C00k 538 F.3d at
1028.
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C. Adjudication on the Meritsand Section 2254(d)

The Ninth Circuit has held that “state has ‘adjudicated’ a petitioner
constitutional claim ‘on the merits’ for purpes of 8§ 2254(d) wheit has decided the
petitioner's right to post-cometion relief on the basis of the substance of t
constitutional claim advanced, rather than degyhe claim on the basis of a procedur
or other rule precluding state court review of the meritarhbert v. Blodgett393 F.3d
943, 969 (9th Cir. 2004).

If a habeas petition includes a claim thas properly exhausted, has not be
procedurally defaulted, and wdadjudicated on the merits State court proceedings,’
federal court review is limited by § 2254(d)nder 8§ 2254(d)(1), a federal court cann
grant habeas relief unless the petitioner shds:that the state court’'s decision wa
contrary to federal law as cliiaestablished in the holdingd the United States Suprem
Court at the time of the state court decisi@Gneene v. Fishe—— U.S. ——, 132 S.Ct
38, 43 (2011); (2) that it “involved an wasonable application of’ such law,
2254(d)(1); or (3) that it “was based on amreasonable determination of the facts”
light of the record before the statourt. 28 U.S.C. § 2254(d)(2jarrington v. Richter
562 U.S. 86, 131 S.Ct. 3{2011). This standard is “difficult to meeRichter 131 S.Ct.
at 786. It is also a “highly derential standard for evaluatisgate court rulings . . . which
demands that state court decisions dideen the benefit of the doubtWoodford v.
Visciotti, 537 U.S. 19, 24 (2002) (internalajations and citation omitted).

To determine whether a state court ruling was “contratyotoinvolved an
“unreasonable application” of federal lavguets look exclusivelyo the holdings of the
Supreme Court that existed at tirae of the state court’s decisioBreene 132 S.Ct. at
44. A state court’s decision is contrary taldeal law if it applies a rule of law “thaf
contradicts the governing law set forth in [SupeeCourt] cases or if it confronts a set (
facts that are materially indistinguishalftem a decision of [the Supreme Court] ar
nevertheless arrives at a result different from [Supreme Court] precebietdtiell v.
Esparza540 U.S. 12, 14 (2003).
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A state court decision is an “unreasoraspplication of” federal law if the cour
identifies the correct legal ey but unreasonably appliesathrule to the facts of a
particular caseBrown v. Payton544 U.S. 133, 141 (2005]E]valuating whether a rule

application was unreasonable requires cansgig the rule’s specificity. The more

general the rule, the more leeway courtseh@n reaching outcomes in case-by-case

determinations.'Richter, 131 S.Ct. at 786quoting Yarborough v. Alvarad®41 U.S.
652, 664 (2004)).
D. Ineffective Assistance of Counsel Claims
The Supreme Court established a two-pest for evaluating ieffective assistance
of counsel claims istrickland v. Washingtor66 U.S. 668 (1984).0 establish that his

trial counsel was ineffective und@&trickland Petitioner must show: (1) that his trig

counsel’'s performance was deficient; and t{ft trial counsel’'sleficient performance
prejudiced petitioner’s defens@rtiz v. Stewart 149 F.3d 923, 932 (9th Cir. 1998
(citing Strickland 466 U.S. at 688, 694).

To establish deficient performance,tiBener must show that “counsel made
errors so serious . . . [that] counsel's eantation fell below aabjective standard of
reasonableness” under prevailing professional norBisitkland 466 U.S. at 687—688.

The relevant inquiry is not vat defense counsel could had@ne, but rather whether thg

U

decisions made by defenseunsel were reasonabRabbit v. Calderon151 F.3d 1170,

1173 (9th Cir. 1998 In considering this factor, couglsis strongly presumed to hav

112

rendered adequate assistance and madsigificant decisions in the exercise of
reasonable professional judgmeStrickland 466 U.S. at 690. EhNinth Circuit “h[as]
explained that ‘[rleview of @aunsel’'s performance is highlyeferential and there is a
strong presumption that counsel’s condtelt within the wide range of reasonabl
representation.”Ortiz, 149 F.3d at 932q(oting Hensley v. Cris67 F.3d 181, 184 (9th

D

Cir. 1995)). “The reasonableness of counsel's performance is to be evaluated
counsel’s perspective #te time of the alleged error amdlight of all the circumstances

and the standard of review is highly deferentiirhmelman v. Morrisod77 U.S. 365,
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381 (1986). Additionally, “[a] fat assessment of attornpgrformance requires that ever|
effort be made to eliminate the distogireffects of hindsightto reconstruct the
circumstances of counsel's challengedhduct, and to evaluate the conduct fro
counsel’s perspective at the timé&trickland 466 U.S. at 689. Acts or omissions th

“might be considered sound trial strateglg’ not constitute ineffective assistanice.

Even where trial counselfgerformance is deficient, Petitioner must also establi

prejudice in order to prevail oan ineffective assistance obunsel claim. To establish
prejudice, Petitioner “must show that thels a reasonable probability that, but fg
counsel’s unprofessional errors, the resuthefproceeding would ka been different. A
reasonable probability is a probability soffint to undermineconfidence in the
outcome.”Strickland 466 U.S. at 694. Under the prdjce factor, “[a]n error by counsel
even if professionally unreasonable, doed warrant setting aside the judgment of
criminal proceeding if the errohad no effect on the judgmentld. at 691. “The
likelihood of a different result must b®ubstantial, not just conceivableRichter, 131
S.Ct. at 792. Further, because failure to mtides required showingf either deficient
performance or prejudice defeats the clatme, court need not address both factors wh
one is lackingStrickland 466 U.S. at 697—700.

Additionally, under the AEDPA, the fedéreourt’s review of the state court’s
decision on an ineffectivesaistance of counsel claim sibject to another level of
deference.Bell v. Cone 535 U.S. 685, 698-699 (@B). This creates a “doubly
deferential” review standard in which ableas petitioner must shomot only that there
was a violation ofStrickland but also that the state ctiarresolution of the claim was
more than wrong, it was an objeely unreasonable application &trickland See
Yarborough v. Gentry540 U.S. 1, 6 (2003) (per curianBell, 535 U.S. at 698-99;
Woodford v. Visciotfi537 U.S. 19, 25 (2002§ullen v. Pinholsterl131 S.Ct. 1388, 1403
(2011) (federal habeas court’s review of state court’s decision on ineffective assista|
counsel claim is “doubly defential.”). The issue under section 2254(d) is not whet

counsel’'s actions were reasonable, but ‘tivBe there is any reasonable argument tf
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counsel satisfie®trickland’sdeferential standardRichter, 131 S.Ct. at 788.
[11.  ANALYSIS
A. Ground One:

In Ground One, Petitioner contends thisttrial counsel was ineffective for failing
to obtain the employment rects of Rose Waltee, and thia¢ was denied due proces
pursuant to the 5thna 14th amendments tilve United States Constitution. Part ¢
Petitioner’s defense theory was that N wasragun Yuma, Arizonan March 2006 prior
to being in Petitioner’s care diarch 30, 2006. Petitioner contends that a key date for,
defense is what day Rose Wé¢& had to work and themt what day she took N tg
daycare, and thus what date the daycarel@mt occurred on. Respondent concedes {
Petitioner's IAC claim was properly presettéo the Arizona COA and is properly
exhausted, but arguesath‘to the extent Petitioner issserting a separate due proce
claim as part of Claim I, he did not ‘fairly ggent’ any such clairnto the state courts.”
(Doc. 26 at 10).

When a petitioner fails to fairly presenshalaims to the state’s highest court, b
would now be barred by stagrocedure from returning to state court, an impli
procedural bar may aris8ee O’Sullivarb26 U.S. at 848—-49. If mandatory rule of state
procedure would prevent thegsentation of the claim, federal review is precludgee
Smith v. Baldwin510 F.3d 1127, 1139 (9th Cir. 200€grt. denied sub nom., Smith
Mills, 129 S.Ct. 37 (2008) (whepetitioner had not properly exhausted his claim,
state court would now find the exhaustipatition barred, the claim is procedurall
defaulted);O’Sullivan, 526 U.S. at 848 (when timerfdiling state court petition has
expired, petitioner’s failure to timely presenaiohs to state court results in a procedul
default of those claims).

Here, Petitioner raised a claim of ineffeetiassistance of tli@ounsel for failure
to obtain and preseiRose Waltee’s work records in bdtbis Rule 32 petition and in hig
petition for review to the Arizona COA. (2. 26 Exs. O, Z). Awordingly, Petitioner
fairly presented this claim to the state’s highest court and it is pydpefiore this Court
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for review. However, Petitionerdlinot make any specific dygocess claims pursuant tg

7

the 5th or 14th amendmeritsthe United States Constitution regarding the work recards

in either his direct appeal or in histpien for review to the Arizona COA. While
Petitioner cited to the 5tmd 14th amendments in his IBU32 petition and his petition
for review to the Arizona COA general appeals to broamnstitutional principles . . .

are insufficient to gablish exhaustion.Hivala, 195 F.3d at 1106. Therefore, the Col

finds that to the extent Petitioner alleges jpasate due process claim in Count One, the

claim is unexhausted.
Arizona Rules of Criminal Procedure regarding timeliheasd preclusioh

prevent Petitioner from now xbausting his due processaiths in state court.

Accordingly, the due process claims inudb One are both technically exhausted and

procedurally defaulted and thus nooperly before this Court for revietee Crowell
483 F.Supp.2d at 931-3%oleman 501 U.S. at 732, 735 n. Garcia, 2013 WL

4714370 at * 8. Petitioner hdailed to show cause foror prejudice arising from, his

procedural default of the due procesairols, and the Court can glean none from the

record before itSee Martinez132 S.Ct. at 1316lurray, 477 U.S. at 488. Accordingly,

2 Ariz. R. Crim. P. 32.4(a) states thpbst-conviction proceedings must beg

within 90 days of either thday of judgment and sentencetlue date the mandate issugs

n

on direct appeal, whichever is later. Theksmadlines have long since passed in this

matter.

® Ariz. R. Crim. P. 32.2(a) states thatbsent narrowly tailored exceptions npt

applicable here, successive postiviction petitionsare precluded.

* Petitioner states that he can demonstratese for the procedural default of his

claims by showing ineffective assistancecofinsel in violatiorof the 6th amendment

and that government interference made dampe with the state’s procedural rulgs
impracticable. (Doc. 27 at 5-6). However, Petitiofaals to further elaborate or offer a

specific argument on this point.

~ Petitioner also states that the Court sHadispense with the procedural defa
requirements because a return to state cwouid be futile, and because the Court w

address all of Petitioner’s claims despite dedault under a theory of cumulative errof.

Cumulative error is discussedtiuer in section F below.

Petitioner further states that he relies Martinez to overcome any procedurdl

defaults and/or establish cause and prejutbcethe failure to exhaust his claims, by
does not further elaborate on tligjument other than to allegfeat Rule 32 counsel did
not present Ground Threettee COA against Petitioner’s wishes. (Doc. 1-1 at 4, 23).
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habeas relief on the merits of Petitioner's goecess claims in Count One is precluded.
However, because Petitioner gicbperly exhaust the IAC claiin Count One, the Court
will consider the merits of this claifh.

In denying Petitioner's Rul82 petition on the IAC clan, the Arizona Superior

—h

Court found that trial counsel’s represeiuia of Petitioner fell below the standard g
care because reasonably competent counseldwmave obtained the work records to
determine whether they bolstered or undaeed a defense thearyDoc. 26 Ex. X).
However, the trial court also found that iReher was not prejudiced by trial counsel’s
deficient performance becaushe employment recordsvould not have assisted
Petitioner's defense or changed the outcome @fctse in light of the other evidence at

trial. As the court explained:

The defense theorizes thatetlwork records would have
allowed trial counsel to arguthat the day care incident
during which the child was obsed to have vaginal trauma
occurred prior to théime the child cameénto the exclusive
care of the defendant on March 30, 2006. This sequence,

D

> Petitioner included a transcript of a henic interview with Donna Jones, th
custodian of records for Rose Waltee’s esgptent records, withis PWHC. (Doc. 1-15
at 14 through Doc. 1-16 @R). Petitioner contels that it is clear from the telephoni
interview and Jones’ testimony at the eviany hearing “that there is more to th
records than what was contained in tlezords.” (Doc. 27 at 20). However, th
government contends that the Court may cantsider the transgi on habeas revie
ecause it was not included esdence during the Rei32 evidentiary hearing. Pursuant
to Pinholster 131 S.Ct. at 1398, this Court’s reviei § 2254 claims “is limited to the
record that was before the state courattladjudicated the claim on the merits
Accordingly, this Court will not consider ¢hinterview transcript in its review o
Petitioner’s claims in Ground One

Further, even if the Court wete consider the transcrighe transcript does not i
fact prove that Rose Waltee was at workMarch 24, 2006 as Petitioner claims. Jones
stated that Rose was hiredwork at Sav-On on March 22006 and that “she may hav
actualllljust come in for orientation or theyay have . . . given her the job at that timg.

Doc. 1-15 at 19-22; Doc. 1-H3 3,12). Jones also repedyestated that the first da

ose worked and was paid was March 200& and that there was nothing to su?g st
that Rose worked prior to Meh 27. (Doc. 1-15 &2; Doc. 1-16 a8, 7-8, 12-13). In
reviewing Rose’s work records and considgrthe testimony at the evidentiary hearin
the trial court stated that it had “no doubt that Ms. Wdbegan her work at Save-On on
March 27, 2006,” and while the defense adut was possible she had started earlier,
both the trial court and the COA found thevas no credible evidee to support that
assertion. (Doc. 26 Ex. X) (emphasisanginal). Regardless of whether Rose Waltee
began work on March 2@r was at work on March 24 rf@rientation, neither the work
records nor the inteiew transcr(ljpt affirmatively provéhat N was injurd prior to being
in Petitioner’s care on March 30, 2006.
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accordinrq to the defense, ifrorted by the work records,
would allow the fact finder to have a reasonable doubt based
on the implication that the childas sexually traumatized by
someone else prior to March 30, 2006.

This theory is predated on the assurtipn that the fact
finder might have entertained reasonable doubt that the child
was taken to day care in Wa on the first day of Ms.
Waltee’s new employment &ave-On which was before
March 30, 2006. Virtually every civilian withess who testified

at trial and at the hearing dhe Petition acknowledged that
the child was in Tucson rlater than March 24, 2006.

The court noted that Rose Waltee testifieat tBBob Letendre took kb the daycare on a
day that Rose had to return to work afteingeoff for a period otime. The court stated
that if the records establish#tht Rose began work on M&r27, and if Rose was correg
that she took N to the daycamhen she returned twork after a leave of absence, the
the work “records could not support the claim that thedctvds placedn the Yuma
daycare prior to March 3@®006.” In finding no prejudigethe court summarized its

findings as follows:

In order for the record to bafforded any defense benefit, a
fact finder would have to: ovieiok the employment start date
with the overwhelmingly consigté evidence that the victim
was present in Tucson as of 3/24/06; assume that Ms. Waltee
was not “returning” to work peher testimony; overlook the
probable signs and symptomsdi$tress and trauma that the
child would have manifestednd overlook or discount the
testimony of the day care was who believed that the child
was placed with them on omecasion in April during which

one of them observed the genital trauma.

For all of the above reasons, the triaud concluded that there was no reasona
probability that the result of Bgoner’s trial would have been different had trial coung
obtained the work records.

In his petition for review to the Arizo@OA, Petitioner argued that the trial cou
abused its discretion by ignoring or sdescribing the evehce and relying on
conclusions about other evidence. (D@& Ex. Z). On reww, the Arizona COA
thoroughly considered each Bktitioner’'s objections to ¢htrial court’'s order denying

relief, but found no abuse of discretion in thal court’s ruling or any clearly erroneou
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factual findings. (Doc. 26 Ex. AA). For examplthe COA noted #t multiple doctors

testified that N’'s injuries had occurred withhours of her sexual assault examination pn

March 30, 2006. The court also noted thiile Petitioner argued it was possible Rose

had started work before March 27, there wasredible evidenct® support Petitioner’s
contention, and furtlhenoted that Petitioner's argumenwis based on speculation that

there may have been a data error in thekwecords, which th record custodian’s

testimony refuted. The court also pointedato inconsistency in the testimony of Rose

and Charles regarding an alleged phonk @wet took place between them—whilg

D

Charles testified that Rosednight N to Tucsondrause she had to attend orientation fo

r

a new job, Rose testified that she took Nd&ycare because she had to return to work

following a leave of absencelhe COA also noted that Rose gave contradictory

testimony about when she took N to the dagcatating both that it was March 20 or 41
and that it was after April I’hough Petitioner chalged the trial court’s finding that N
went to the daycare on April 2the COA found that the tti@ourt’s determination of a
specific date that N was at daycare was not essential to the trial court’s ruling
Petitioner failed to show a reasonable probabihiyt he would not have been convicted
had Rose’s work records been introducettiat. The COA also stated that the medicgl
testimony seemed to be “at the heart’tloé trial court’s decision that there was no
reasonable probability that the ooime would have beatifferent at trial, and noted that
the doctors who examined N dharch 30 and 31 opined thatrhrjuries were severe and
acute and occurred within hours of her fegsamination. The COAoted that while Dr.
Bowen testified that if a daycare workavserved vaginal redneasd irritation between
April 20 and 24, it would probablyot be related to an injuigentified on March 30, Dr.
Bowen’s testimony was contradicted by Bfdous’ testimony that redness and irritation
observed 3 weeks after March 30 would be mest with injuriesidentified that day.
The court noted that Petitioner failed to explaow Rose’s work records would have lged

the jury to resole this conflict in the testimony diffently. For all of these reasons, the

the

COA concluded that the trial court’s decismas based on substantial evidence and that
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the trial court did not err in concluding thie work records auld have done little to
bolster Petitioner’s defense.

For purposes of federal habeas reviewitiBeer bears the burdesf showing that
the post-conviction relief court, in ruling that trial counsel was not ineffective, apq
Strickland in an objectively unreasonable manner.ntaking this determination, “the
guestion is not whether counsel's actiongaveeasonable,” but “whether there is ar

reasonable argument that counsel satisBéickland’'s deferential standard.Richter,

131 S.Ct. at 788. Here, Petitioner argues thattrial court’s angkis was unreasonable

because it “cherry-pickB the evidence to support itsonclusion and ignored othe
credible evidence. (Doc. 2dt 21-22). However, as detalleabove, the trial court’s
finding that Petitioner’s claim that his triabunsel was ineffectesfor failing to obtain
Rose Waltee’'s work records savithout merit is supportedy the record before this
Court, and was not an wasonable application &trickland The trial court pointed to a

variety of other evidence in finding thatethvork records would not have changed t

outcome at trial, and Petitioner has not shoavsubstantial likelihood of a different

result.

In sum, because Petitionkas not shown that the state court’s determination
this claim was based on an unreasonable detatimmof the facts, or that it was contrar
to or an unreasonable application @ifickland the Court will deny relief on Ground
One.

B. Ground Two:

In Ground Two Petitioner contends thatltgaunsel was ineffaive for failing to

discover and present additionaformation about CharleStarcevich’s phone call with

Rose Waltee, wherein Rose allegedly t@darles about the Yumdaycare incident.

lied

1Yy

-

-

e

on

Petitioner also alleges that he was denileg process pursuant to the 5th and 14th

amendments to the United States Constitutietitioner contends that counsel shou
have presented evidence about whenddlé took place, which would therefore sho

when the daycare incidentaio place, and thereby suppd®etitioner's argument that N
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was injured in March @6 prior to being in his car@etitioner alternatively argues tha

the state committed Brady violation by failing to disclos¢he evidence about the phon
call to his trial counsel. Petitioner states tthas unclear whether this error falls on th
state or on his trial counsel, and thus e=sis counsel and an evidentiary hearing
determine which party is at fault. Respondent conteratsRatitioner failed to properly
exhaust this claim in state court becausdaied to raise it dung PCR proceedings ol
present it to the COA, thus making Grouhdo procedurally defdted and barred from
this Court’s review.

When a petitioner fails to fairly presenshilaims to the state’s highest court, b

would now be barred by stagrocedure from returning to state court, an implied

procedural bar may arisBee O’Sullivarb26 U.S. at 848-49. If mandatory rule of state
procedure would prevent thegsentation of the claim, federal review is precludsee
Smith v. Baldwin510 F.3d 1127, 1139 (9th Cir. 200€grt. denied sub nom., Smith

—

E

to

Mills, 129 S.Ct. 37 (2008) (whepetitioner had not properly exhausted his claim, but

state court would now find the exhaustipetition barred, the claim is procedurall

defaulted);O’Sullivan, 526 U.S. at 848 (when timerfdiling state court petition has

expired, petitioner’s failure to timely presendiohs to state court results in a procedural

default of those claims).

Here, Petitioner did not challenge trial counsel’'s failure to discover or prgsen

evidence about thelafjed phone call between Charletarcevich and Rose Waltee i
either his direct appeal to the Arizona COAIn his Rule 32 Petition for PCR, nor dig
Petitioner raise this as a possiBladyviolation or a due process claim. While Petition
did alleged claims of ineffective assistanok trial counsel bask on trial counsel’s
alleged failure to discover and presents®dWaltee’s work reeds and failure to
impeach Marianna Velec’s testimony, “Petitioseassertion of a claim of ineffective
assistance of counsel based on one setat$ faresented to the state courts], does

exhaust other claims of ineffective assistanEeounsel based on different facts” thi
were not presented to the state cobtse v. Schriro619 F.Supp.2d 73688 (D. Ariz.
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2008); see also Moormann v. Schrjrd26 F.3d 1044, 10567 (9th Cir. 2005)cert.
denied 548 U.S. 927 (2006) (new allegations inéffective assistance of counsel ng
previously raised before the state cog#nnot be addressed on habeas revie
Therefore, because Petitioner failed to faphkesent the claims in Ground Two to th
state courts, Petitioner failed pooperly exhaust this claim.

Arizona Rules of Criminal Procedure regarding timelifieasd preclusioh

prevent Petitioner from now exhausting thaimis in Ground Two in state court.

Accordingly, this claim is both technicallxleausted and procedurally defaulted and th

is not properly before this Court for revie®8ee Crowell 483 F.Supp.2d at 931-33;

Coleman 501 U.S. at 732, 735 n. Garcia, 2013 WL 414370 at * 8. Petitioner hag
failed to show cause for, or prejudice arisingm, his procedural default of the claim
and the Court can glean nofiem the record before iSee Martinez132 S.Ct. at 1316.
There was no objective factor external te ttefense which impeded Petitioner’s effor
to comply with the State’s pcedural rule; Petitioner simpfgailed to raise the claim in
his state court proceedingdeeMurray, 477 U.S. at 48&ee alsdEngle 456 U.S. at 134
n. 43 (the court need naxamine the existence of pudjce if the petitioner fails to

establish cause).

Further, while Petitioner contends thaBady violation is a per se excuse for the

procedural default, Petitioner’s argant on this point fails. “To proveBrady violation,

[Petitioner] must show (1) thahe evidence at issue isvtaable to him because it is
exculpatory or impeaching; 2hat it was suppressed by te&te, either willfully or
inadvertently; and (3) #t it was material.Henry v. Ryan720 F.3d 1073, 1080 (9th Cir
2013). For procedural default purposes, “eaasd prejudice parallel two of the thre

components of the allegdBrady violation itself.” Woods v. Sinclajr764 F.3d 1109,

~® Ariz. R. Crim. P. 32.4(a) states thpbst-conviction proceedings must beg
within 90 days of either thday of judgment and sentencetfue date the mandate issug
on direct appeal, whichever is later. Thekmadlines have long since passed in ti
matter.

- 7 Ariz. R. Crim. P. 32.2(a) states thatbsent narrowly tailored exceptions n
applicable here, successive postiviction petitionsare precluded.
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1130 (9th Cir. 2014%ert. denied sub nom. Holbrook v. Woo#l35 S. Ct. 2311 (2015
(internal quotations and cttans omitted). “A petitioner maestablish cause by showing
that the prosecution’s suppression of evidewas the reason for the petitioner’s failufe
to develop the factual basis thfe claim in state courtld. “Prejudice is established by
showing that the suppressedidence is material fdBrady purposes.id. “To establish

materiality, [Petitioner] must shothat the state’s nondisclosumas so serious that ther

11%

IS a reasonable probability that the suppréssadence would have produced a different
verdict.” Henry, 720 F.3d at 1080 (internal gatibns and citation omitted).
Here, it is unclear what exactly Petitions arguing that the state failed tp
disclose. Petitioner himself states in the PWiH&L Charles Starcevich testified at trial
that Rose Waltee reported thenva daycare incident to hiover the phone. (Doc. 1-1 at
2). While Petitioner faults both the prosecugod his trial counsel for failing to elicit
further information from Charles abouhe phone call during direct and cross
examination, Petitioner cannotash cause for his failure tdevelop the factual basis of
his Brady claim in state court because he has lmgare of the phone call at least sin¢ce
Charles Starcevich testified about it at trisée Henry v. Rya@20 F.3d 1073, 1083 (9tHh
Cir. 2013) (petitioner could not rely danks v. Dretke540 U.S. 668 (20Q4r Strickler
v. Greene527 U.S. 263 (1999p show cause for failure to pres@rady claim to state
courts where he suspected and had evidgnsapport for his @im for more than a
decade before commencing habeas pmiogs; court noted that the petitioner’s
“proposed rule, under which suppressiomals establishes cause, would permit|a
defendant who knows of wrongdgify the state to wait toilbg such a claim until he is
in front of the judicial form that he feels would be most sympathetic to his claim(”).
Further, Petitioner has failed to meet his lmrdo show prejudiceéecause he has nat
shown that the state’s alleged failure tectbse information about the phone call was
material to the guit verdict.
Accordingly, habeas relief on the meritstbis claim is precluded, and the Court

will deny relief on Ground Two.
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C. Ground Three:
In Ground Three Petitionargues that trial counsel waneffective for failing to
impeach Marianna Velec's testimony about wiies daycare incidertccurred, and that

he was denied due process pursuant to thedd 14th amendments to the United States

Constitution. Petitioner states that Velec testified that she remembered the incident toc

place on a Friday, but that Ap20, 2006 was actually a Theday and counsel failed tg
point out this discrepancyPetitioner contends that, taken cumulatively with Grounds
One and Two, this informatn would have completed hdefense by proving that the
Yuma daycare incident occurr@dMarch, not April, 2006and that N was injured priof
to being in Petitioner's caren Marcy 30, 2006. Respondetdntends that although
Petitioner presented this claim to the trial cobet failed to present the claim to the COA,
and thus Ground Three is unexhausted.

When a petitioner fails to fairly presenshdlaims to the state’s highest court, but
would now be barred by staggocedure from returning to state court, an implied
procedural bar may aris8ee O’Sullivarb26 U.S. at 848—49. If mandatory rule of state
procedure would prevent thegsentation of the claim, federal review is precludsee
Smith v. Baldwin510 F.3d 1127, 1139 (9th Cir. 200€grt. denied sub nom., Smith
Mills, 129 S.Ct. 37 (2008) (whepetitioner had not properly exhausted his claim, but
state court would now find the exhaustipatition barred, the claim is procedurally
defaulted);O’Sullivan, 526 U.S. at 848 (when timerfdiling state court petition has
expired, petitioner’s failure to timely presenaiohs to state court results in a procedural
default of those claims).

Here, Petitioner failed to meet his duty feorly present his claims in Ground
Three to the state’s highest court beeauetitioner did not coplain about trial
counsel’s alleged failure to impeach Velec'stiimony in either his direct appeal to the
Arizona COA or in higetition for review to the Arizona COA. In his RUB2 Petition to
the trial court, Petitioner argued that his taalinsel was ineffective for failing to reveal

the inconsistency in Velec’s testimony thatrih@0, 2006 was not &riday. (Doc. 26 Ex.
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O). The trial court found that Petitioner’'s tr@ounsel admitted hehould have brought
out this inconsistency; however, theuct concluded that there was no reasona
probability that the results of the triabould have been fferent because the
inconsistency in Velec's teémony was inconsequéal in light of the other evidence
presented at trial. (Doc. 26 Ex. X). Whertitaner filed his petition for review with the
Arizona COA, Petitioner raised two issues feview: that trial cansel was ineffective
for failing to present Rose Wae’'s work records, and dh Petitioner had presente
newly discovered that party culpability emence. (Doc. 26 ExZ). Thus, Petitioner
abandoned his claim that trial counsel wvimsffective for failing to impeach Velec's
testimony when he filed higetition for review with theCOA. Accordingly, Petitioner
failed to exhaust this claim.

Arizona Rules of Criminal Procedure regarding timelifieasd preclusioh
prevent Petitioner from now exhausting this clamstate court. Acaalingly, this claim
Is both technically exhausteddaprocedurally defaulted anduth is not properly before
this Court for reviewSee Crowe)l483 F.Supp.2d at 931-338pleman 501 U.S. at 732,
735 n. 1;Garcia, 2013 WL 4714370 at * &etitioner has failed teshow cause for, or
prejudice arising from, his procedural defanfithe claim, and th€ourt can glean none
from the record before iSee Martinez132 S.Ct. at 1316. There was no objective fac
external to the defense which impeded Petitioner's efforts to lyomgh the State’s
procedural rule; rather, Petitioner chose taraton this claim when he filed his petitio
for review with the Arizona COASeeMurray, 477 U.S. at 48&ee alsdngle 456 U.S.
at 134 n. 43 (the court ne@dt examine the existence fejudice if the petitioner fails
to establish cause).

While Petitioner appears to rely ddartinezto excuse his procedural defaul

% Ariz. R. Crim. P. 32.4(fa_) states thpost-conviction proceedings must beg
within 90 days of either thday o Jludgment and sentencetbe date the mandate issue
on direct appeal, whichever is

ater. Thetmadlines have long since passed in ti
matter.

- Ariz. R. Crim. P. 32.2(a) states thatbsent narrowly tailored exceptions n
applicable here, successive postiviction petitionsare precluded.
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stating Rule 32 counsel allegedly failedpgaesent Ground Three to the COA again
Petitioner's wishesMartinez is inapplicable here. (Doc. 1-1 at #jartinez held that

“[ilnadequate assistance of counsel at ititeview collateral proceedings may establis
cause for a prisoner’s procedudafault of a claim of ineffective assistance at trial.” 11
S.Ct. at 1315. In the present case, Rule@sel raised the ctaiin Ground Three in
the PCR petition—the initial review collateral proceedihtartinez does not apply to
counsel’s alleged failure to subsequently raise the claim in theopéiti review to the

COA. Further, as Respondent notes, eveNlaftinez did apply, Petitboner could not

show cause to excuse the mrdaral default of this claimecause Rule 32 counsel could

have evaluated the merits of the claim andlena tactical decisionot to pursue it. The

Court agreesSeeGustave v. U.$627 F.2d 901, 904 (1980) (“Mere criticism of a tactic

or strategy is not in itself sufficient to qugrt a charge of inadequate representation
Strickland 466 U.S. at 689, 690 (acbr omissions that “migtide considered sound tria
strategy” do not constitute ineffective assimte of counsel, an{sjtrategic choices
made after thorough investigation of lawdafacts relevant to plausible options a
virtually unchallengeable”). Further, givenethrial court’s findilg that any error in
failing to impeach Velec's testony was inconsequential iight of the other evidence
presented at trial, the Court finds Petier cannot show prejudice from Rule 3
counsel’s decision not to pursue thiaist further in the petition for review.
Accordingly, the Court finds that theamins in Ground Tree are technically

exhausted and proceduraltefaulted, and Petitioner hdailed to show cause and

prejudice for the default. Habeas relief on therits of this claim is precluded, and the

Court denies reliebn Ground Three.
D. Ground Four:
In Ground Four Petitioner argues thatltdaunsel failed to discover and prese

evidence of third partgulpability, specificallythat N's step-grarfdther, Bob Letendre,

was abusing her. Petitioner also alleges leatvas denied due quess pursuant to the

5th and 14th amendmentstie United States ConstitutioRetitioner contends that Ros
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Waltee provided sworn statements about séwecalents of sexually abnormal behavig

that she withnessed between Bob Letendre ldné&nd that this evidence goes to the

guestion of identity of the pegfrator because it shows tlsameone else was responsib
for N’s injuries. Respondent contends that thi@m was not fairly presented to the CO
and thus is unexhausted.

When a petitioner fails to fairly presenshulaims to the state’s highest court, b

would now be barred by staggocedure from returning to state court, an implied

procedural bar may aris8ee O’Sullivarb26 U.S. at 848—49. If mandatory rule of state

procedure would prevent thegsentation of the claim, federal review is precludsee
Smith v. Baldwin510 F.3d 1127, 1139 (9th Cir. 200€grt. denied sub nom., Smith
Mills, 129 S.Ct. 37 (2008) (whepetitioner had not properly exhausted his claim,
state court would now find the exhaustipatition barred, the claim is procedurall
defaulted);O’Sullivan, 526 U.S. at 848 (when timerfdiling state court petition has
expired, petitioner’s failure to timely presenaiochs to state court results in a procedul
default of those claims).

Here, Petitioner failed to mekis duty to fairly preserttis claims in Ground Four
to the state’s highest court because Petitiatid not complain about trial counsel’s
alleged failure to discover thirparty culpability evidnce in either his direct appeal t
the Arizona COA or in his petdn for review to the Arizon&OA. In his supplemental
Rule 32 petition, Petitioner alledehat there was newly diseered evidence of third
party culpability, and alternatiwelrgued that his trial cosel was ineffective for failing
to discover and present theidence. The trial court notdtat Petitioner had abandone

or conceded the IAC claim during closing argants at the evidentiahearing, but found

-
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that even if the IAC claim wanot abandoned, trial counsel was not ineffective for failing

to discover the evidee because trial counsel acted dihi¢gy to uncover evidence of
third party culpability and maepeatedly with Rose WaltefDoc. 26 Ex. X). The trial
court also noted that Rose had ample oppdastda disclose thisnformation, and found

that her testimony was incredible and unhellde because it tended to shift dependi
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on who she was in contact with (for exampidether she was with her first husband
second husband§.The court further noted that Roaémitted that she felt “considerabl
pressure regarding her testiny from those that she was hayicontact with throughout
the proceedings,” and that she was unablerétmunt even simple ents in a straight
forward and consistent mannernd. The trial court therefore concluded that Ro
Waltee’s testimony regarding Bob Letendrsé&xual behavior with N had no likelihoot
of affecting the jury verdict.

When Petitioner filed his petition forwiew with the Arizona COA, Petitioner
argued that he ldapresented newly disceked third party culpality evidence, and that
the trial court had abused its discretion imdfng that the evidence had no likelihood {

affecting the verdict. (Doc26 Ex. Z). However, Petitionatid not raise the issue of

whether his trial counsel had been inefifex for failing to discover and present the

evidence. In light of the trial court’s finaly that Petitioner abanded or conceded the
IAC claim, and Petitioner’s failure to raisee IAC claim in hispetition for review, the
Court finds that Petitioner failed to fairly pezd his claims in Gnand Four to the state
courts.

Arizona Rules of CriminalProcedure regarding timelinéssand preclusiolf
prevent Petitioner from now exhausting this clamstate court. Acaalingly, this claim
Is both technically exhausteddaprocedurally defaulted anduth is not properly before
this Court for reviewSee Crowe)l483 F.Supp.2d at 931-33pleman 501 U.S. at 732,
735 n. 1;Garcia, 2013 WL 4714370 at * 8Petitioner has failed tehow cause for, or

% This Court finds it incredible that Rose Waltee cannot remember whethe]
one occasion that she tookrlgranddaughter to daycarecocred prior to or following
March 30, 2006, and this g?_lves further soptpto the trial court’s finding that Ms.
Waltee’s testimony was unreliable and inconsistent.

™ Ariz. R. Crim. P. 32.4?51) states that post-conviction proceedings must &
within 90 days of either thday o fudgment and sentencette date the mandate issué
on direct appeal, whichever is later. Thekmadlines have long since passed in ti
matter.

2 Ariz. R. Crim. P. 32.2(a) states thatbsent narrowly tailored exceptions n
applicable here, successive postwiction petitionsare precluded.
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prejudice arising from, his procedural defafithe claim, and th€ourt can glean none
from the record before iSee Martinez132 S.Ct. at 1316. There was no objective fac
external to the defense which impeded Petitioner’'s efforts to lgomith the State’s
procedural rule; rather, wheRetitioner filed his petition foreview with the Arizona
COA he chose not to pursue his claim ttrél counsel was ineffective for failing tq
discover the third paytculpability evidenceSeeMurray, 477 U.S. at 488see also
Engle 456 U.S. at 134 n. 43 (tleurt need not examine theigence of prejudice if the
petitioner fails to establish cause). Accordindigpeas relief on the merits of this clair
is precluded because Petitioner failed to fgmgsent the claim to the Arizona COA, an
the Court denies lief on Ground Four.
E. Ground Five:

In Ground Five Petitioner alleges ineaffwe assistance of trial counsel and

violation of his due process rights pursuanthi 5th and 14th amdments to the United
States Constitution based on trial counsdlagad failure to make a for cause challeng
to a biased juror during voir rdi. Petitioner alternatively argu#sat counseshould have
peremptorily struck the juror. Petitioner centls that he was prejudiced by counse
error because the juror tea to convict, and that he wasdenied his right to a fair andg
impartial jury. Responde contends that Petitioner failédl properly exhaust this claim
in state court, thus making it proceduralgfaulted and barred frothis Court’s review.
When a petitioner fails to fairly presenstalaims to the state’s highest court, b
would now be barred by stagrocedure from returning to state court, an impli
procedural bar may aris8ee O’'Sullivarb26 U.S. at 848-49. Ifmandatory rule of state
procedure would prevent thegsentation of the claim, federal review is precludsee
Smith v. Baldwin510 F.3d 1127, 1139 (9th Cir. 200€grt. denied sub nom., Smith
Mills, 129 S.Ct. 37 (2008) (whepetitioner had not properly exhausted his claim, &
state court would now find the exhaustipatition barred, the claim is procedurall
defaulted);O’Sullivan, 526 U.S. at 848 (when timerfdiling state court petition has

expired, petitioner’s failure to timely presendichs to state court results in a procedul
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default of those claims).

Here, Petitioner failed to meet his dutyfaaly present his clans in Ground Five
to the state’s highest court because Petitiatid not complain about trial counsel’s
failure to challenge the allegedly biased juioreither his direct appeal or his Rule 3
petition, nor did Petitioner present any sugdhims in his petition for review to the
Arizona COA. Petitioner likewistailed to present any due pess claims related to voir
dire. Accordingly, the Court finds the clainms Ground Five & unexhausted becaus
Petitioner failed to fairly presetitem to the state courts.

Arizona Rules of CriminalProcedure regarding timeliné$sand preclusiott
prevent Petitioner from now exhausting this clamnstate court. Acaalingly, this claim
is both technically exhausteddaprocedurally defaulted anduthis not properly before
this Court for reviewSee Crowe)l483 F.Supp.2d at 931-338pleman 501 U.S. at 732,
735 n. 1;Garcia, 2013 WL 4714370 at * &etitioner has failed tehow cause for, or
prejudice arising from, his procedural defafithe claim, and the Court can glean nol
from the record before iSee Martinez132 S.Ct. at 1316. There was no objective fac
external to the defense which impeded Petitioner’'s efforts to lgomith the State’s
procedural rule; rather, Petitioner simp&iled to raise this claim at alkeeMurray, 477
U.S. at 488;see alsoEngle 456 U.S. at 134 n. 43 (theourt need not examine thg
existence of prejudice if the petitioner fails to establish cause). Accordingly, habeas
on the merits of this claim is precludeshd the Court denies relief on Ground Five.

F. Cumulative Error
Petitioner contends that “in assessing pregidhis court mustonsider all of the

grounds which the court finds to have bestablished together,” and that “if no on

ground is found to require refighey must be considered tine aggregate.” (Doc. 1-1 at

B Ariz. R. Crim. P, 32.4?51) states that post-conviction proceedings must
within 90 days of either thday o fudgment and sentencettoe date the mandate issué
on direct appeal, whichever is later. Thekmsadlines have long since passed in ti
matter.

- Ariz. R. Crim. P. 32.2(a) states thatbsent narrowly tailored exceptions n
applicable here, successive postwiction petitionsare precluded.
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22-23). Respondent contends that cumulagirer claims are not cognizant on habe
review because evendahgh the Ninth Circti has recognized the right to bring suc
claims, “that does not matter because ‘dleastablished’ federal law under AEDPA
only refers to holdings of the Breme Court.” (Doc. 26 at 27)xifing Parker v.
Matthews 132 S.Ct. 2148, 2155 (2012)).

The Ninth Circuit has founthat “[m]ultiple trial errors may viol&t due process
where the cumulative effecof the errors renders éh resulting criminal trial
fundamentally unfair.”Taylor v. Beard 616 F. App’x 344, 38 (9th Cir. 2015) ¢iting
Parle v. Runnels505 F.3d 922, 92(9th Cir. 2007) iting Chambers v. Mississippi10
U.S. 284, 298 (1973)). Further, “[tlhe cumulataféect of multiple errors can violate dus
process even where no single error rises to the level of a constitutional violation or
independently warrant reversaParle, 505 F.3d at 927citing Chambers410 U.S. at
290 n. 3). However, absentspecific constitutional violation, habeas réleased on a

petitioner’'s assertion of cumulative errorbarred unless the petitioner’'s trial was s

infected with unfairness “as to make theuking conviction a denial of due process|

Donnelly v. DeChristoforo416 U.S. 637, 643 (1974).

Here, Petitioner is not entitled to relibhsed on cumulativerror because, as
explained throughout this order, there were no constitutional eaftesting his due
process rightsSee Mancuso v. Olivare292 F.3d 939, 957 (9th Cir. 2002). (“Becaus
there is no single constitutional error in teesse, there is nothing accumulate to the
level of a constitutional violation.”}Hayes v. Ayers632 F.3d 500, 524 (9th Cir. 2011
(“Because we conclude that no error ofstitutional magnitude carred, no cumulative
prejudice is possible.”);f. Parle 505 F.3d at 928 (“If the &dence of guilt is otherwise
overwhelming, the errors amnsidered ‘harmless’ andeltonviction will generally be
affirmed.”). The cumulative effeaif any errors that occurred at Petitioner’s trial, if an
did not render the trial furganentally unfair, and reviewgnall of Petitioner's claims

together, the Court finds no cumtiNg error requiring reversal.
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G. Actual Innocence

In his PWHC, Petitioner makes the conchysstatement that he is innocent ar
that he relies orMartinez v. Ryarto overcome the procedirdefault of any of his
claims. (Doc. 1-1 at 23). In his Reply, Petitiohather states thatrounds One through
Four of his petition “involveexculpatory evidenceiot presented at his trial(s) the
implicate a third-party to be responsibfier the offense whichthe State convicted
[Petitioner] of.” (Doc. 27 at 13).

The mere existence of ngmdliscovered evidence relewato guilt is not grounds
for federal habeas relieordon v. Duran895 F.2d 610, 614 (91Gir. 1990). The Court
can grant habeas relief “only ¢ime ground that [a petitioner] is custody in violation of
the Constitution or laws or treaties of tbeited States.” 28 U.E. § 2254(a). Further,
“[n]Jewly discovered evidence is a groufar habeas relief only when it bears on th
constitutionality of an appellastconviction and would prably produce an acquittal.”
Spivey v. Rochd 94 F.3d 971, ¥ (9th Cir. 1999)¢iting Swan v. Petersol F.3d 1373,
1384 (9th Cir. 1993)). “Evidence which sugtgonly that some other individual migh
have committed the crime rather than simgathat the defendardid not commit the
crime is insufficient to meet therpbability of acquittal’ standardJeffries v. Blodgetis
F.3d 1180, 11889th Cir. 1993).

Further, “[c]laims of actual innocencedesl on newly discovered evidence ha
never been held to state gaound for federal habeas relief absent an indepenc
constitutional violation occurring in thenderlying state criminal proceedinddérrera v.
Collins, 506 U.S. 390, 400 (1993¢e also Townsend v. SaB¥2 U.S. 293, 317 (1963

d
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(“[INJewly discovered evidence . . . alleged iha@beas application . . . must bear upon the

constitutionality of the applicant’s detentiotine existence merelgf newly discovered
evidence relevant to the guitff a state prisoner is not a ground for relief on fede
habeas corpus.”)Turner v. Calderon 281 F.3d 851, 872 (9tkCir. 2002) (rejecting
habeas claim based upon newly discoveegdlence because ehpetitioner “neither

allege[d] an independent cditstional violation norpresent[ed] affirmative proof of his
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innocence”). “This rule is grourd in the principle that éeral habeas courts sit t0
ensure that individuals are natprisoned in violaon of the Constitutio— not to correct
errors of fact."Herrera, 506 U.S. at 400c{ting Moore v. Dempseg61 U.S. 86, 87—88
(1923) (Holmes, J.) (“[W]hatwve have to deal with [ormmabeas review] is not thg
petitioners’ innocence or guilt but solelyetiquestion whether their constitutional rights
have been preserved”)).

Here, Petitioner is not entitled to federabbas relief based sdeon his claim of
actual innocence of the criminatts underlying his convictio®ee Coley v. Gonzalegs
F.3d 1385, 1387 (9t@ir. 1995). Even if Petitioner’s clai of innocence was a cognizable
claim in this habeas proceeding, Petitionern@sffered any evidendbat affirmatively
proves his innocenc&ee Carriger v. Stewarfi32 F.3d 463, 47{th Cir. 1997),cert.
denied 523 U.S. 1133 (1998kourt rejected freestanding actual innocence claim, noting
that petitioner had “present&d evidence, for exaphe, demonstrating he was elsewhefe
at the time of the murder, nor [was] there aey and reliable physical evidence, such jas
DNA, that would precludehe possibility of guilt.”);Jones v. Taylqr763 F.3d 1242,
1251 (9th Cir. 2014(“The most that can bsaid of the new testimony is that it undercuts
the evidence presented at trial. Evidetizat merely undercuts trial testimony or casts
doubt on the petitioner’s guilt, but does notraffatively prove innocence, is insufficient
to merit relief on a freestanding claim of atinnocence.”). Thus, to the extent that
Petitioner is making a free-standing claim dfuat innocence basexh newly discovered
evidence, the claim is denied.

Further, to the exterthat Petitioner relies oMartinezto excuse the procedural

U)

default of his claims, Petitioner's argumenidaA federal court may review the merit
of a procedurally defdted habeas claim if the petitiandemonstrates that failure to
consider the merits of hislaim will result in a “fundamenal miscarriage of justice.”
Schlup 513 U.S. at 327. A “fundamental soarriage of justE’ occurs when a

constitutional violation has probably resultedtire conviction of one who is actually

innocent.ld. This exception is applied in rare instances, and a “tenable actual-inno¢enc
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gateway” claim will not be found unless thetipener “persuades the district court thal

in light of the new evidenceyo juror, acting reasonablwould have voted to find him
guilty beyond a reasonable doubiMcQuiggin 133 S.Ct. at 1928citing Schlup 513
U.S. at 329). Actual innocence thus ®svas a “gateway” for a petitioner to hav
procedurally or time-barredoastitutional claims reviewedd.; Smith v. Baldwin510
F.3d 1127, 1139-4@®th Cir. 2007) (en banc) (A claim of innocence ur@enlupis “not
itself a constitutional claim, but instead aeyaay through which habeas petitioner mus
pass to have his otherwise barred constiai@laim consideredn the merits.”).

To make such a showing, a petitioner musive with new relible evidence that
“it is more likely than nothat no juror, acting reasongbwould have found petitioner
guilty beyond a reasonable doub®&hlup 513 U.S. at 329. A showing that a reasona
doubt exists in thedht of the new evidence is notfcient; rather, the petitioner mus|
show that “it is more ligly than not that no reasdsa juror would have found
[petitioner] guilty beyonda reasonable doubtld. at 327. Typically, the “precedent
holding that a habeas petitioner satisfied ffohlupstandard]’” have “involved dramatic
new evidence of innocencd.arsen v. Soto742 F.3d 1083, 1@3-96 (9th Cir. 2013).

In the present case, while PetitionerIErayes the constitutiohadequacy of the
procedures that led to his conviction andfdieness of that conviction, he does not poi
to evidence of actual, factual innocent&urther, the evidence Petitioner relies on, is 1
in fact new evidence, as it was raised in the Rule 32 proceédifpsrefore, Petitioner
has not shown that there is new evidence afadgéhnocence that justifies review of hi

time-barred claims.

> The allegations in Rose Waltee’s affiitado not establish that Petitioner i
actually innocent of the charges, nor do thestablish that another party is actual
responsible for N’s injuries. Rose does niiege that Robert Letendre confessed to t
crime, nor does she allege that she vaseel him molesting N. Moreover, all of th
incidents that Rose does allege that sheaesgad between Robert Letendre and that
considered weird or odd occudrenany months and up to a year before the inciden
issue in this case. @2. 26 Ex. Q Attach. A).

'® The Arizona COA consideretihe evidence for purposes of Ariz. R. Crim.
?éz.lp(\%, but found that it would probably notvbachanged the verdict at trial. (Doc. 2
X. :
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IV. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Petitioner’s Petition und@8 U.S.C. § 2254 is
denied and that this action is dismissethvprejudice. The Clerk shall enter judgmel
accordingly.

IT ISFURTHER ORDERED that no certificate of appealability shall be issu
and that Petitioner is not entitled to appeaforma pauperis because dismissal of t
Petition is justified by a plain proceduralrkend reasonable jursstvould not find the
ruling debatable. Further, to the extentitReter’'s claims are rejected on the merit
reasonable jurists would not finlde Court’s assessment of the constitutional claims ta
debatable or wrong.

Dated this 31st day of March, 2016.

Eric] M
United States Magistrate Judge
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