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t Lemmon Fire District Doc.

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

John Guido, et al., No. CV-13-00216-TUC-JAS
Plaintiffs, ORDER

V.

Mount Lemmon Fire District,

Defendanh

Pending before the Court is Defentla motion for summary judgment ang

Plaintiffs’ cross-motion fopartial summary judgment. For the reasons stated belov

Defendant’s motion for summary judgmentgsanted and Plaintiffs’ cross-motion fo
partial summary judgment is denied.
STANDARD OF REVIEW

Summary judgment is appropriate whétleere is no genuine dispute as to af

material fact." Fed. R. Civ. P. 56(a). A geraissue exists if "thevidence isuch that
a reasonable jury could return a verdict ttoee nonmoving party," and material facts a
those "that might affect the outcometbé suit under thgoverning law." Anderson v.
Liberty Lobby, Ing. 477 U.S. 242, 248 (1986). A fact is "material" if, under the

applicable substantive law, it is "essehttathe proper dispason of the claim." Id. An

' As the Court would not find oral argumerelpful in resolvig this matter, oral
argument is denied.

%2 When citing and quoting cases throagh this Order, internal quotes an
citations have been omitted unlegberwise noted by the Court.
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issue of fact is "genuine" if "there is safent evidence oeach side so that a rationg
trier of fact could resolr the issue either way."ld. Thus, the "mere scintilla of
evidence" in support of the nonmoving partglaim is insufficiehto defeat summary
judgment. Id. at 252. However, in evaluating a motion for summary judgment, '
evidence of the nonmoving patig/to be believed, and all jifsable inferences are to be
drawn in his favor." Id. at 255.
BACKGROUND

Plaintiffs John Guido and Dennis fan began working fio Defendant Mount
Lemmon Fire District in 2000. The positi@ach held was Firefighter EMT. In 2005
both Guido and Rankin were promoted to fthiek of Captain. On June 15, 2009, Guic

and Rankin were laid off; Rankin was irsHtifties and Guido was his forties at the
time of the layoffs. On July 28, 2009, @o and Rankin eacliled a Charge of
Discrimination with the U.S. Equal Engyiment Opportunity Commission alleging tha
Defendant discriminated against them on th&saf age. Thereafter, on April 1, 2013
Plaintiffs filed a Complaint in this case allagithat they were termaed in violation of
the Age Discrimination in Employment A¢tADEA”) which prohibits discrimination

against employees 40 and olderthe basis of their ade.

® The Court has omitted a detailed discossof the parties’ factual positions

pertaining to the underlying merits of the casehis case is subjeo dismissal on other
rounds %.e., the ADEA does not apply as Defnt did not have 26r more employees
uring the relevant time perias$ required by the ADEA). In a nutshell, Plaintiffs arg
they were very experienced, qualifiedydareceived positive performance evaluatior
they were over 40 whethiey were laid off and weredloldest full-time employees at th

time; they were replaced by substantiallyjugger and less qualified individuals; and

Defendant’s reasons for their layoffs are pretdn contrast, Detendant argues that it h
been facmg_ a budget cridigr several years; it was forced to lay off employees dus
lack of funding; that Plaintiffsvere eventually laid off as they were asked (like all otf
firefighters) to help increase funding by peigating in wild landfire assignments which
brought in extra money for Defendant (bBtaintiffs failed to participate in such
assignments unlike other firefighters who didtjggpate to bring in extra funding); anc
there is otherwise no evidence of age dimsgration as Defendantrieid Rankin when he
was 46 years old, promoted Guido and Rankin to Captains in 2005 (when Guido W

ears old and Rankin was 50 ygatd), they were laid off dy four years after they had

een promoted, and the same person that aindgoromoted them aldaid them off.
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DISCUSSION
Political Subdivisions and the 20 Employee Requir ement

Defendant argues that thisseas subject to dismissas the ADEA only applies to
employers that have 20 or more employeed,the undisputed facts show that Defenda
never had 20 or more employees during thevegietime period in this case. In contras
Plaintiffs argue that Defendant’s argumenust fail as the 20 employee requirement dg
not apply to political subdivisions such asf@®elant. A review of the pertinent authorit
reflects that the 20 employee requisrhapplies to political subdivisions.

The ADEA defines an employer subject to the provisions of the ADEA as: “
term ‘employer means a person engagediinindustry affecting commerce who ha
twenty or more employees rf@ach working day in each dfventy or more calendar
weeks in the current gsreceding calendar yedProvided That prior toJune 30, 1968,
employers having fewer than fifty emplogeshall not be considered employers. T
term also means (1) yragent of such a person, and §2%tate or political subdivision of
a State and any agency or instrumentalitya &tate or a political subdivision of a Stat
and any interstate agency, but such tefoes not include the United States, or
corporation wholly owned by éhGovernment of the United&és.” 29 U.S.C. 630(b)
(emphasis in the original).

Plaintiff argues that the clear languagetlitd statute reflects that if an entity is
political subdivision, it automatically qualifiess an “employer” under the statute, ar
the 20 employee requirementngt imported into the prosion pertaining to political

subdivisions. Although theéNinth Circuit has not addssed this issue, Defendar

ANt
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correctly argues that the Circuit Courts thetve directly addressed this issue hayve

consistently rejected the position advand®d Plaintiff, and have found that the 2
employee requirement does apply to politsabdivisions. The $enth Circuit was the
first Circuit Court toaddress this issueSee Kelly v. Wauconda Park Distri@01 F.2d

269 (7" Cir. 1986). The plaintiff irkelly presented the same argument as Plaintiff in t

case: that the clear language of the statdkects that the 20 emgyee requirement doeg
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not apply to political subdigions. The defendant ielly argued that in amending ant
expanding the statute from applying to jymivate employers to also governmel
employers, Congress applied the 20 employgeairement to government employers 4

well. The Seventh Circuit resad the issue as follows:

The first issue we must decide is aether the definition of employer in
section 630 is ambiguous. If the plain laage of the statute is clear, we do
not look beyond those words to interptiee statute . . . When the statute's
language is ambiguous, Weok to the legislative history of the statute to
guide our interpretation . . . Kellygues that, by setting state and political
subdivisions in a separate senter@engress unambiguously indicated that
government employers were a sepacategory of employs not subject to
the twenty-employee mininmu. Although Kelly's reaidg of the statute is
certainly a fair and reasonable one,digagree that the language is capable
of only that interpretation . . . fendant] enunciates another fair and
reasonable interpretation of secti6B0(b)—that Congress, in amending
section 630(b), merely intended tonake it clear that states and their
political subdivisions are tbe included in the defition of “employer,” as
opposed to being a separate aigbbn of employer. Under this
interpretation, government employewsuld be subject tahe same limits
as other employers. Because both Kaliyl [defendant] present reasonable,
but conflicting, interpretations of th@ain meaning of section 630(b), we
cannot say that the statute is unarabigs. We therefore must look to the
legislative history to guide our interpagion . . . [T]he legislative history of
...the ADEA . . . indicafs] that Congress's main purpose in amending the
[ADEA] was to put public and privatemployers on the same footing. The
Senate Special Committee on Aging supported extending the ADEA
because “it is difficult to see why erset of rules should apply to private
industry and varying standards to govaent” . . . Both the Senate Special
Committee on Aging Report and t®ouse Report supporting the ADEA
amendment, . . . recommended addinplic employers to the ADEA as
well as lowering the minimum numbef employees from twenty-five to
twenty. Neither report drew any disttian between the coverage of public
and private employers . . . Followitige 1974 ADEA arandment, Senator
Bentsen stated that “[tlhe passagehi$ measure insusethat Government
employees will be subject to the nsa protections against arbitrary
employment [discrimination] based age as are employees in the private

sector . . . [T]he final enacent of the ADEA amendment in 1974
completed coverage of public emplegeon the same basis as private
employees . . . In the face of tlesidence that Congress intended section

630(b) to apply the same coveragebtath public and private employees,
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Kelly fails to offer anyevidence from the legidiae record of the 1974
ADEA amendment which supports higerpretation of section 630(b) . . .
[T]he relevant legislative history discussed above firmly indicates that
Congress intended the ADEA . . . [to subject] public and private employers
to the same employment discrimination coverage . . . Congress intended the
ADEA amendment to cover public and private employers equally . . . [T]he
legislative history of the statute, wh we find supports the [defendant’s]
reading of the statute, i.e., thaethwenty-employee mimum applies to
government employers. Because fefant] has never employed twenty
employees, the district court's deoisito dismiss Kelly's complaint is
affirmed.

Id.at 270-73. Other Circuits that haaddressed the issue have agreed Ky that the
statute is ambiguous, that the legislativstdmy reflects that Agress intended the 20
employee requirement to apply to goverminemployers, and that the 20 employg¢e
requirement applies to political subdivisionsSee Palmer v. Arkansas Council gn
Economic Educationl54 F.3d 892, 896 Y‘8Cir. 1998);E.E.O.C. v. Monclova Township
920 F.2d 360, 363 (6th Cir920). The Court finds this Circuit authority persuasive, and
likewise finds that the 20 employee requiremanplies to political subdivisions such gs
Defendanf. As such, unless thereas issue of fact as to wther Defendant fell within
the 20 employee requiremeduring the pertinent tinfeame (i.e., 2008 and 2009)

Plaintiffs’ case must be dismissed.

* The Court notes that the only case Plémtite to support their position is fron
the Northern District of AlabamaSee Holloway v. Water Warland Sewer Board Of the
Town of Vernon2014 WL 2566066, *5 (ND.Ala. May 15, 2014).While this case does
support Plaintiff's position, it igontrary to the consistent &rof Circuit Court cases thaf
have addressed the issue, and the Condsfithese decisions more persuasive. |In
addition, the Court notes that thi®lloway case does not explain why the analysis in the
Circuit Court cases is inapplicablelplloway summarily states thdhe statute Is clear
that the 20 employee requirement is ina@le to political subdivisions, and therefore
there was no need to address Ibgislative history discussed ikelly, Palmer, and
Monclova TownshipSee idat 5 n. 3.
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Qualifying Employees for 2008 and 2009

At most, Defendant argues that the undisd facts show that Defendant had no

more than 19 qualifying empyees in both 2008 and 200®efendant submits record

UJ

from the Arizona Department of Economic Setyureflecting thatin 2008 and 2009,
Defendant only paid a total of 19 individadbr performing full ad part-time work for
Defendant. As such, as Defendant did notveathe minimum 20 employees for 2008
and 2009, Defendant is not sebj to the ADEA suclhat this case must be dismissed.
The Court agrees.

Plaintiffs argue that despite the urmlited facts for 200&nd 2009 from the
Arizona Department of Econam Security that Defendant only paid a total of 19
individuals for performing full and patime work for Defendant, the 20 employee

requirement is still met on othgrounds. Plaintiffs assethat because Defendant simpl

<

had 20 or more employees lidten its payroll in 2008 and009 (i.e., the payroll list
happened to include individuals who wersame/seasonal and volunteer firefighters that
performed no work and received no pay i®@&nd 2009), that faetlone is enough to
meet the 20 employee requirement even if less than 20 individaalally performed

work and were paid by Defeadt in 2008 and 2009. To sugpthis argument, Plaintiff

guotes the following statement from a Supreme Court case addressing the minimu

employee requirement in Title VII:

~®n 2008, Defendant had mtially 13 individuals wik the requisite 20 weeks
and in 2009, Defendant had gotentlally 10 widlials work the requisite 20 weeks. |
any event, in both ZIB and 2009, there wer total of 19 individuals that actually
worked and received wages from Defendant.

=)
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Metropolitan contends that if one measked how many employees he had
for a given working day, he wouldive as the answer the number of
employees who were actualierforming work on thatlay. That is possibly
so. Language is a subtle enough ghthat the phrase “have an employee
for a given working day” (as oppos@d “have an employee on a given
day”) may be thought to convey the idbat the employee must actually be
working on the day in question.But no one before us urges that
interpretation of the language, whialould count even $aried employees
only on days that they are actualyorking. Such a disposition is so
improbable and so impossible to administer (few employers keep daily
attendance records of all their salarezdployees) that Congress should be
thought to have presceld it only if the languge could bear no other
meaning . . . Under the interpretation aaopt, by contrast, all one needs to
know about a given employee for avgm year is whether the employee
started or ended employment duringtttyear and, if so, when. He is
counted as an employee for eachrkuty day after arrival and before

departure.

Walters v. Metropolitan Edational Enterprises, In¢ 519 U.S. 202, 208-211
(1997)(emphasis added); Plaintiffs’ ResponseqDr71) at p. 10; Plaintiffs’ Reply in
Support of Cross-Motion for Summalydgment (Doc. 79) at p. 3.

A closer review of theNalters case shows that it dog®t support Plaintiffs’
position. TheWalterscase dealt with a similar provisi@ontained in Title VII of the
Civil Rights Act of 1964 (dealing with racesex, and national igin discrimination)
which stated that Title Vllonly applies to an employewvho “has fifteen or more
employees for each working dayeach of twenty or morealendar weeks in the curren
or preceding calendar year.ld. at 204. The question ggented was “whether ai

employer ‘has’ an employee any working day on whiclthe employer maintains ar

employment relationship with the employew®, only on working days on which the

employee is actually receiving mpensation from the employer.1d. This question

arose because “Metropolitan*working days are Mongathrough Friday, and the
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‘current’ and ‘preceding’ calendar years faurposes of the retaliatory-discharge clai
are 1990 and 1989. The parties have stipdléhat Metropolitan feed to satisfy the 15—

employee threshold in 1989. Fig most of 1990, Metropitan had between 15 and 1]

employees on its payroll on each working day;ihuinly nine week®f the year was it

actually compensating 15 or more employeegach working day (including paid leav

as compensation). The difference resulted ftbenfact that Metropolitan had two part

time hourly employees who ordinarily skipped one working day each wedkdt 205

(emphasis added). Due to the two partetihourly employees whordinarily skipped
one working day each weekuih) were nonetheless consistently performing work |
Metropolitan and were actuallyeing paid throughout 1990), Mepolitan argued that it

was only compensating 15 or more employaesach working dafor only nine weeks

of the year, and therefore it should not be m@ered an employer covered by Title VI,

As noted above, the Supreme Court rejectedgbsition as reflected in the portion of the

opinion quoted by Plaintiffs.

The Supreme Court emphagizand the parties thereaigreed, that the dispositive

issue as to whether an employer had th@muim number of employees for the requisi
20 weeks was not whether an individual veasng paid by the employer on a particuli
day, but whether the employer and the indiaiduad an “employment relationship” on
particular day. Id. at 207. While the Supreme Court did state that an employn
relationship is often “most readily demorded by the individual's appearance on tl

employer’s payroll,” the Supreme Court did state that an individual is automaticall

considered an employee bdssolely on the fat that the individual appears on the

-8-
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employer’s payroll. See id.at 206-212. Furthermore, the Supreme Court certainly
not state that an individual appearing oreamployer’s payroll is considered an employzé
even if that individual did not perform woand receive pay from the employer durir]
the pertinent time frameSee id Thus, while an employment relationship is most oft
demonstrated by looking “first and prinigrto whether the individual in questior
appears on the employer’s payroll . . . whatlisnately critical . . . is the existence of a
employment relationship . . . undeaditional principles of agncy law . . . [T]he ultimate
touchstone . . . is whether an employer &@ployment relationships with [the minimun
number of employees required by the statutelfch working day in 20 or more week
during the year[s] in question.”ld. 211-212. In light ofthe foregoing, Plaintiffs’
argument that the 20 employee requiremenné because Defendant had 20 or mg
employees listed on its payroll in 2008 a2@09 (i.e., including reserve and volunte
firefighters that performed no work and re@givno pay in 2008 an2009) is rejected.
Unlike the individuals inWalterswho actually performed part-time work and were pa
during the pertinent time frame, the individuBlgintiffs seek to include to meet the 2
employee requirement did not perform wakd get paid by Defelant in 2008 and
2009. Thus, just because these indivisluhappen to appear on Defendant
Unemployment Tax and Wage Reportsnirdhe Arizona Department of Economi
Security does not show they had the retgiismployment relationship for purposes (
the ADEA (especially in the circumstances at bar). Rathergtls no evidence of ar
employment relationship between Defendamd ¢éhese individuals who did not perforr

work and get paid by Defendant in 2008 and 20089.
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Lastly, Plaintiffs argue that Defdant’'s volunteer firefighters should b

D

considered employees for purposes of theEADIf this were the case, the 20 employee
requirement could be satisfiédr 2008 and 2009. The only authority Plaintiffs cite to
support its position is A.R.§ 23-901(d) whib is a provision ofArizona’s workers’

compensation statute which simply includesumtéer firefighters in its definition of

employees. This provision, however, does metablish that individuals listed a

)

volunteer firefighters for Defendant are eoys#es for purposes dhe federal ADEA;
Plaintiffs have not cited any case law to supplegir position that the volunteers at issuie
gualify as employees under the ADEA. Defamgdaowever, cites case law to support its

position that the volunteers ihis case do not qualify @mnployees under the ADEA.

Courts have held that volunteers cpatentially qualify as employees unde

=

federal discrimination statutes such as Title"\illhere the volunteer is “entitled tg
significant [or substaral] benefits.” SeePietras v. Board of Fir€€om'rs of Farmingville
Fire Dist, 180 F.3d 468, 473 [2Cir. 1999) (“[T]he question ofthether someone is or i$

not an employee under Title VII usually turnswhether he or she hasceived direct or

® The parties have not citedor has the Court found, plished Ninth Circuit case
law on ﬂomt dealing with the volunteer issuat bar. Defendant did cite a brie
unpublished Ninth Circuit case discussingetvter a volunteer police officer could b
considered an employee under Title ViBee Waisgerber v. City of Los Angelé86
Fed.Appx. 150 @Clr. 2010) (unpublished dIS£OQD). Althoughsuch unpublished
authority is not precedenséeNinth Circuit Rule 36-3)the Court notes thaWaisberger
stated that the plaintiff (an unpaid volaat) could possibly amend her complaint fo
allege the “substantial benefits necessargnéke her an employee under Title VIILd.
at 152. ThaNaisbergercase involved unique circumstascghere the trial court granted
the defendant’s motion to disss the complaint where plaiff's counsel did not oppose
the motion or a_Ppear at the hearln%;_; unbekmsivto the trial courand defense counsel g
the time, plaintiff's counsel did not file apposition or appear #ie hearing because she
was dying of brain cancer dag the relevant periodSee idat 151.

D

~—+

" Title VIl and the ADEA bothdefine “employee” 8n aery circular manner) as
“an individual employed by an employer42 U.S.C. § 2000e(f) (Titl¥'ll); 29 U.S.C. §
630(f) (ADEA).
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indirect remuneration from the alleged employer . . . [A]Jn employment relation
within the scope of Title W can exist even when thgutative employee receives n
salary so long as he or she gets numerousglaibed benefits . . . We conclude . . . thaf
non-salaried volunteer firefighter's employrmstatus under Title VII is a fact questio
when that firefighter is entitteto significant benefits.”)tJ.S. v. City of New York59

F.3d 83, 91-92 (¥ Cir. 2004)(To show thahey were “employeesor purposes of Title
VII, plaintiffs participating inNew York’s work experiencprogram “must establish tha

[they] received remuneration some form for [their] work . . . This remuneration ne¢

not be a salary . . . but must consist of tafisal benefits not merely incidental to the

activity performed . . .”).
In Pietras v. Board of Fire Coms of Farmingville Fire Dist.the plaintiff was a

volunteer probationary firefightdii.e., trainee) with the Farmingville Fire District; sh

alleged that the physical agility test thaeskas required to pass in order to becomeg

full-fledged volunteer firefighter ltha disparate impact on womerbeePietras 180
F.3d at 470-71. Although sheas not paid, the court held thtaere was an issue of fac
as to whether Pietras could bensidered an employee fpurposes of Title VII as she
“was entitled to numerous firefighter benef[as a trainee which included]: 1)
retirement pension, (2) life inence, (3) death benefits, (@sability insurance, and (5
some medical benefits.Id.; see alsdHaavistola v. Communitlyire Company of Rising
6 F.3d 211, 221 {ACir. 1993) (finding that there was #sue of fact as to whether

volunteer firefighter was an employee undéteTVIl where she “reeived the following

benefits . . . with the Fire Company: stfitinded disability pension . . . survivors

benefits for dependents . . . scholarsHmpsdependents upon diséity or death . . .

bestowal of a state flag torfaly upon death irthe line of duty . . . benefits under the

Federal Public Safety Officers' Benefits Actemhon duty . . . @up life insurance . . .

tuition reimbursement for courses in emergenmdical and fire service techniques .

coverage under Maryland's Workers Camngation Act . . . tax-exemptions fqr

unreimbursed travel expenses . . . abilitpaochase, without paying extra fees, a sped
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commemorative registration plate for private vehicles . . . and access to a method |

which she may obtain certiition as a paramedic.”).

In Jacob-Mua v. Venema@89 F.3d 517, 521 t(‘8Cir. 2002?, the court held that al
volunteer researcher with the DepartmentAgjriculture could not be considered an
employee under Title VIl as sh‘'was not paid, did not reee annual and sick leave
benefits or coverage . . . and she was entitled to merit promtion, holiday pay,
insurance benefits, or competitive statusThe court also rejecteder claim that the
research and experience she obtained fodissertation via her volunteer work countgd
as sufficient compensation to bensidered an employeegticourt found that case law
did not support her positionSee id. In Evans v. Wilkinsogn609 F.Supp.2d 489 (D.Md
2009), the plaintiff was a volunteer emangg medical technician (“EMT”) with the
Lexington Park Volunteer Resc&gjuad (*VRS”); the plaintiff alleged that VRS revoked
her EMT privileges in violatiowof Title VII and the ADEA. See idat 490. Although she
received no salary, the plaintiff allegedathshe qualified as an employee under the
discrimination statutes because certain benefere available to her which included ja
“Length of Service Program”; a first-timbomeowner’'s assistance program; and| a
scholarship program.ld. at 494. The courfound that these possible benefits wefe
insufficient to qualify her agsn employee under Title Vind the ADEA. As to the
Length of Service Program, it provided thatuwrdgeers who have relaed the ages of 55
or 60, completed at least 20 years oftiied active volunteerservice, and had
accumulated a minimum of 50 points perecalar year in volunteer service, would
receive a monthly penent of either $125 d8175 for the remaindesf their life; it also

provided for monetary payments if the woteer, who is otherwise eligible for th

1%

monthly payments, became disabled or d@iedng the course of volunteer servidd. at
494-495. In finding that this Length of Service Prognaas too conditional and minof

to characterize the plaintiff as an employd®s court stressed “that monthly payments

. ZOSﬁ)brogated on other groundgorgerson v. City of Rocheste43 F.3d 1031 {8
Ir. ]

-12 -
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under this Length of Servidérogram are not guaranteed dyy means; Plaintiff herself

would be required to rendex minimum of 20 years of additional certified activ

volunteer service in additioto accumulating a minimum dhe 50 required points pef

e

calendar points in accordana&h the program's description . . . [T]he length of service

program d[oes] not constituteettsort of guaranteed remuagon which establish[s] an

employer-employee relationship . . . [It does] paivide a guarantesf consideration for

the work performed as it was na@tovided in a contemporaneous fashion, which resulg

in little or no economic dependence by mustunteer firefighterdbecause one could
forfeit the benefit by failing to reach theréshold age, completing the requisite numb
of years in service or earning the resji@ number of points per yearltl. Likewise, as
to the first-time homeowner’s assistance@gsam and scholarship program that we
available to volunteers such as the pléfintiolunteers still had t@apply and qualify for
these benefits which were not by any megmaranteed to volunteers. The court foul
that the benefits at issue kgetoo conditional and minor tqualify the plaintiff as an
employee under Title VII or the ADEASee idat 494-496.

In the case at bar, Plaintiffs arguleat volunteers for Defendant should Q
considered employees as they receive sobatabenefits; for example, as reference
above, volunteer firefightersaincluded within tkb definition of employees in Arizona’s
workers’ compensation statute, may reeeig pension, and receive training af
experience that could lead fall-time employment as a firgghter. The record reflects
that most of the volunteerseaeither residents of Mount Lemmon, or young individug
looking for experience thabald possibly lead to full-time goloyment with larger fire
departments. While gaining experience tlgio volunteering in the hope of obtainin
full-time employment in the futuris prudent, this is largglincidental to volunteer work
in general, and is not a suastial benefit for purposes of being considered an emplo
under the ADEA based on thetharity discussed herein. As workers’ compensation,
there is no evidence or discusslrthis issue in the recomther than Plaintiffs pointing

out that volunteers are inclutlevithin the definition ofemployees under the pertiner
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statutory provision in A.R.S 83-901(d). As to volunteeyzossibly receiving a pension,

the pension at issue is vesymilar to the “Length of Seree Program” discussed abov

D

in theEvanscase. Arizona’s volueer pension provides a mbit pension not to exceec
$400 based upon avdiidity for volunteers whchave served for 25kps years, or who
have reached age 60 and haesved for 20-lus years. SeeA.R.S. § 9-967(A). As
pertinent to Defendant, threcord reflects that there are galaf two volunteers who are
receiving $125 per month relating to their valeer service. In dht of the foregoing,
and as the volunteers at issud dot receive wages, healtrsurance, sick leave, or any
other significant benefits from Defendantetourt finds that Defendant is entitled to
summary judgment as there is no mateigdue of fact suppting a finding that
volunteers received substantialnkeéts from Defendant sudat they could qualify as
employees under the ADEA itlis case. As Defendantddnot have the required 20
employees during the relevant time frarigs case must be dismissed.
CONCLUSION
Accordingly, IT IS HIREBY ORDERED as follows:

(1) Defendant’s motion for summary judgment (Doc. 68) is granted, and Plaintiff's cfoss

motion for partial summary judgment (Doc. 71) is denied.
(2) This case is dismissed with prejudicéhe Clerk of the Codrshall enter judgment

and close the file in this case.

Dated this 11th dagf December, 2014.

\. _ oA

Honorable James A. Soto #~
United States District Jge
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