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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Chad Lucas Harrison, No. CV-13-00245-TUC-EJM
Petitioner, ORDER
V.

Charles L. Ryan, et al.,

Regpondents.

Petitioner Chad Lucas Harrison fileghe sepetition for a Writ ofHabeas Corpus
pursuant to 28 U.S.C. § 225challenging his convictions for theft of a means
transportation, third-degree burglary, crimimEmage, simple assault, attempted arn

robbery, attempted aggravatembbery, theft of a credit carénd taking the identity of

another. (Doc. 1). Petitioner raises four groufatsrelief: (1) ineffective assistance of

counsel (“IAC”); (2) insufficient indictment; (3) unlafmlly imposed sentence/doublg

jeopardy; and (4) unlawful use of stalegps. Petitioner’'s IAC claim includes a numbg
of sub claims: (a) counsel failed to objecthe sufficiency of théendictment; (b) counsel
failed to object to the trial court’s abused$cretion in imposing an unlawful sentenc
(c) counsel failed to object tthe unlawful use of stale iprs; (d) counsel failed to
discover that one of Petitioner’'s priors wasnisdemeanor; (e) counsel failed to noti
that Petitioner was sentenced for a dangerfelany even though the jury found ng
dangerous nature; (f) cosel failed to raise the issue thhe jury foundPetitioner did not

have a weapon but was guilty armed robbery and aggravated robbery; and (g) cou
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failed to interview witnesses.

Respondents filed their response contegdbrounds Two, Three, and Four a
not cognizable on habe review because Petitioner fails to specify the nature of
constitutional violations alleged in these couRsspondents further note that at the st;
level, Petitioner did not descrilzmy federal basis for these claims separate from his |
claims, and the state courtslpaddressed these claimslA€ claims. As to Petitioner’s
IAC claims in Ground One, Respondents et that sub claims (a), (b), and (c) we
properly presented to the Arizona Court Appeals (“COA”) and are thus properly

before this Court for review; that sub claifa§ and (g) are unexhausted and procedura

defaulted because Petitioner failed to pregbem in his Rule 32 petition for postt

conviction relief (“PCR”); that sub claim (& moot because Pettier has already bee

resentenced on count five of the indictmeaarid that sub claim (f) is unexhausted al

procedurally defaulted because Petitioner gmigsented this claim in his petition for

review to the Arizona Supreme Court, wiidoes not meet the requirement of fair
presenting the claim to the state courts.

As to the sub claims in Ground Onetlé petition that arproperly exhausted anc
not procedurally defaultedhe Court finds that Petitionehas failed to establish &
violation of Strickland v. Washingtor#66 U.S. 668 (1984), andaihthe state courts did
not err in their resolution of Petitioner&ricklandclaims. As to Gounds Two, Three,
and Four of the petition, the Gx finds that Petitioner failed tdescribe the federal basi
for these claims in his state court proceediagsl, thus they were néairly presented to
the state courts for review. The Court hat finds that Petitioner does not demonstré
cause and prejudice or a fundamental misageriof justice to excuse the proceduf
default of his claims. Accordgty, the petition will be denied.

I. FACTUAL AND PROCEDURAL BACKGROUND
A. Trial, Sentencing, and Appeal
On June 27, 2008 a Pima County Suge@ourt jury foundPetitioner guilty of

theft of means of transportation, burglarytie third degree, criminal damage, simp
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assault, attempted armed robbery, attemptgpaaated robbery, theft of a credit carg
and taking the identity of arfwér. (Doc. 15 Ex. B). Petitionevas sentenced to a total g
15 years imprisonment. (2. 15 Exs. C and II).

The Arizona COA summarized tfects of the case as follows:

So viewed, the evidence ediahed that Shawna C. had
stopped at a convenience store at about 9:00 p.m. on January
26, 2008, and left her sedam_rung in the store’s parking lot
while she went inside. She teed two men at the counter
and saw them leave the store. She also saw one of the men
place his hands on the handlebairs bicycle outside. When
Shawna walked out to the parg lot moments later, her car
was gone, and she reported theft to the Tucson Police
Department.

The next morning, Harrison waisiving Shawna’s sedan with
codefendant Zachary Waggorm his passenger. Waggoner
called out the vehicle’s window Doug Z. and offered him a
ride. Doug accepted the offeand got into the vehicle,
noticing that the back seat wadl of what he described as
bicycle parts.

Harrison told Doug the vehicle was a “G-ride,” and a police
detective testified this term waslang for a stolen vehicle,
with the “G” signifying “grandtheft auto.” Although Doug
had expected a ride home, Harrison stopped the car in a
railroad underpass. Waggoner, who had been stabbing the
dashboard with a screwdriveturing the ride, held it to
Doug'’s ear and threatened“shove it through” unless Doug
gave him money. As Dou%sggled to get out the passenger-
side door, Waggoner ed the screwdriver tetab him in the
chest and legs. After Doug ceped from the vehicle by
climbing through the window, Harrison got out as well and
kicked and punched Doug,lliteg him, “We are serious.”
Doug had understood this toean the two men were serious
about getting his money. Dowghistled for aid and told the
men he knew someone whedd nearby, and Harrison and
Waggoner got bacinto the vehicle and drove away.

A few minutes later, a Pima Goty Sheriff's deputy noticed
the same vehicle being drivesrratically andthen parked

behind a dumpster at a convamce store. The deputy
checked the vehicle’s licenseaf#, learned the vehicle had
been stolen, and called fordbkaip. He watched as Harrison
and Waggoner got out of the hiele and walked into the
store.

Once inside, Harrison attemptéal make a purchase with a
bank card in the name ofdd&l C. but presented his own
driver’s license as identification, and store employees refused
the sale. Harrison and Waggorieft the store, walked past
the dumpster and the vehicknd went down an alley where
they were stopped and arrestey police officers. Officers

-3-
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later found Fidel's bank card, work identification card, and
other cards in his name, as wadl Harrison’s driver’s license,
on the lid of the dumpster iHé&son had passed:idel later
testified he had lost a walleontaining these cards.

Shawna was asked to come ttee scene and, once there,
identified her vehicle, sta_tintr:; thdte bicycle in the back seat
was not hers. She positively idéied Waggoner as one of
the men she had seen at the convenience store just before her
car was stolen. She could nmisitively identify Harrison but
testified his appearance was dstent with that of the man
she had seen with Waggonére night before. Harrison
gtzlpéj(l)%ted that the damage ®hawna's vehicle exceeded

(Doc. 15 Ex. H at 3-4).

Following his conviction, Petitioner sought review in the Arizona COA ar
argued that the trial court had erred by degyiis Rule 20 motion for a directed verdic
(Doc. 15 Ex. E). On Augusl7, 2009, the COA found nowversible error and affirmed
Petitioner’s conviction and samtce. (Doc 15 Ex. H).

B. Petition for Post-Conviction Relief

On February 22, 2010, Petitioner initiatebceedings in Pima County Superid
Court for post-conviction relief (“PCR”). (Docl5 Ex. J). The ial court appointed
counsel to represent Petitioner, and coungesasquently filed a notice that he found 1
good faith basis in law or fact for relief undeule 32. (Doc. 15 Ex¥, N). Counsel also
requested that Petitioner be granted leavéleéoa pro se petitiorfor PCR, and, after
several extensions granted the court, Petitioner timelfiled his Rule 32 petition on
October 19, 2011. (Doc. 15 Ex. U).

Petitioner raised the followg IAC issues based onidkr counsel's failure to

challenge: a) the indictment as duplicitousl amsufficient; b) the court’s allowance of i
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dangerous nature finding after it dismissed the jury; c) the court’s failure to ot[ally

pronounce the sentence; d) the use of stabespto enhance Petitioner’s sentence; e)
dangerousness of counts 5 and 6; and &) thlawfully imposed sentences that shod
have been imposed pursuantféomer A.R.S. § 13-702.0&2nd not former A.R.S. § 13-

604. Id. Petitioner also raised claims of insufficient indictment, unlawful convicti
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unlawfully imposed sentence, and unlawful use of pridks.
The trial court denied PCR on May 30, 20(@Qoc. 15 Ex. X). Petitioner then filed

a motion requesting an addendum to his R3#lepetition to request dismissal of coul

five of the indictment, and a motion requegtmodification of his sentence. (Exs. Y, Z).

The court denied both motignand noted that Petitioner waube resentenced on cour
five. (Ex. AA, BB). On July 302012 the court resentencedit@ner on count five of the
indictment. (Ex. CC).

Petitioner filed a petition for review witihe Arizona COA on June 28, 2012. (E)
DD). Petitioner argued théis trial counsel was ineffectivfer: a) failing to challenge the
indictment as insufficient because of dupiasness; b) failing to challenge Petitioner
sentence as unlawful where tbaurt failed to orally pronance it; c) failing to challenge
the unlawful use of stale priors; and d)lifeg to note that dangerous nature was n
proven. Petitioner also argued that the indexit was insufficient, that his sentence w
unlawful because it was not dlyapronounced, that his samice was illegally enhancec
with stale priors, and that the court imprdpellowed dangerous nature allegations f
counts 5 and 6 of the indictment after the/jwas released. The®@A granted review but
denied relief on October 25, 2012. (Ex.)EPBetitioner sought review by the Arizon
Supreme Court, which denied review March 25, 2013. (Exs. FF, GG).

C. Habeas Petition

Petitioner filed his Petition for Writ of Heas Corpus (PWHC) in this Court o
April 11, 2013, asserting fougrounds for relief. (Doc.)1 In Ground One, Petitionef
argues his trial counsel was ineffective fol). f@ling to object tathe sufficiency of the
indictment; (b) failing to objecto the trial court's abusef discretion in imposing an
unlawful sentence; (c) failing to object to thelawful use of stale priors; (d) failing tc
discover that one of Petitioner's priors wasmisdemeanor; (e) failing to notice thg
Petitioner was sentenced for angarous felony even thoughetfury found no dangerous
nature; (f) failing to raise the issue tha¢ flary found Petitionedid not have a weapon

but was guilty of armed robbery and aggted robbery; and (g) failing to interviev
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witnesses. In Ground Two, Petitioner argtleat the indictment was insufficient an
duplicitous because it charged the samedact twice in counts one through three.
Ground Three, Petitioner alleges that histeeces were unlawfullymposed because: a
the trial court did not orallpronounce the sentences; b) the court resentenced petit
on count five but never vacated the originaiteace; and c) the jury was released befq
the dangerous natufmdings were read. Finally, in Gund Four, Petitioner argues thé
the court unlawfully allowed the use sthle prior convictions at sentencing.

Respondents argue that Grounds TwWbyee, and Four are unexhausted a
procedurally defaulted because, at the ditel, Petitioner did notlescribe the federal
constitutional nature of these claims, and diot allege any basifor these claims
separate from his IAC claims. Respondens® adote that the state court only address
these claims as IAC claims. As to PetiticedAC claims in Ground One, Responden
contend that sub claims (d) and (g) are uaeshed and procedlisadefaulted because
Petitioner failed to present them in his R@d2 petition; that sub claim (e) is mog
because Petitioner has already been resent@mcedunt five of the indictment; and tha
sub claim (f) is unexhausted apbcedurally defaulted bease Petitioner only presente
this claim in his petition for review to th&rizona Supreme Courtyhich does not meet
the requirement of fairly presenting the ofaio the state courts. Respondents conce
that sub claims (a), (b), and (c) of Groudde were fairly preséed to the Arizona COA
and are thus properly exhausted.
I1.  STANDARD OF REVIEW

The Antiterrorism and Effective Deathrigdty Act of 1996 (“AEDPA”) limits the
federal court’s power to grant a petition for atwaf habeas corpus on behalf of a sta
prisoner. First, the federabuart may only consider petitioraleging that a person is in
state custody “in violation of éhConstitution or laws or treaties of the United States.”
U.S.C. § 2254(a). Sections 2254(b) and (ovjte that the federadourts may not grant
habeas corpus relief, with some exceps$i, unless the petitioneexhausted state

remedies. Additionally, if the petition includasclaim that was adjudicated on the mer
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in state court proceedings, federal coaxtiew is limited by section 2254(d).
A. Exhaustion

A state prisoner must exhaust his stateedies before petitioning for a writ of

habeas corpus in federal co8 U.S.C. § 225b)(1) & (c); O’'Sullivan v. Boerckel526
U.S. 838, 842 (1999). To exhst state remedies, a petitioner must afford the state cc
the opportunity taule upon the merits of his fedei@dhims by fairly presenting them tc
the state’s highest court in appedurally appropriate mann&aldwin v. Reesé&41 U.S.
27, 29 (2004) (“[tlo provide the State withe necessary opportunity, the prisoner my
fairly present her claim in each appropriatesstaturt . . . thereby alerting the court to th

federal nature of the claim.”). In Arizona,lass a prisoner has been sentenced to de

urts

ISt
e
ath,

the highest court requirementgatisfied if the petitioner has presented his federal claim

to the Arizona COA, eithethrough the direct appegirocess or post-conviction
proceedingsCrowell v. Knowles483 F.Supp.2d 925, 931-33 (D. Ariz. 2007).

A claim is fairly presented if the pebtier describes bothdhoperative facts and
the federal legal theory upamhich the claim is based&elly v. Small 315 F.3d 1063,
1066 (9th Cir. 2003)pverruled on other ground®&obbins v. Carey481 F.3d 1143 (9th
Cir. 2007). The petitioner mugtave “characterized the claims he raised in st
proceedingspecificallyas federal claims.Lyons v. Crawford232 F.3d 666, 670 (9th
Cir. 2000) (emphasis in originalppinion amended and supersed@d?7 F.3d 904 (9th
Cir. 2001). “If a petitioner fails to alert theag¢ court to the fact that he is raising
federal constitutional claim, his federal claimursexhausted regardlessitsf similarity to
the issues raised in state couddhnson v. Zengr88 F.3d 828, 83@9th Cir. 1996).
“Moreover, general appeals booad constitutional prciples, such as due process, equ
protection, and the right to a fair tri@re insufficient testablish exhaustionHivala v.
Wood 195 F.3d 1098, 110@th Cir. 1999).

However, “[a] habeas petitioner who [failsiocoperly exhausthis federal claims
in state court meets the technical requiretsefor exhaustion” if there are no stal

remedies still available to the petition€oleman v. Thompsorb01 U.S. 722, 732
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(1991). “This is often referred to as ‘tetcal’ exhaustion because although the cla
was not actually exhausted in state coum, pltitioner no longer has an available stz
remedy.” Thomas v. Schriro2009 WL 775417F4 (D. Ariz. March 23, 2009). “If no

state remedies are currently gable, a claim is technicallgxhausted,” but, as discusse

below, the claim is procedurallefaulted and is only subject to federal habeas review i

a narrow set of circumstancézarcia v. Ryan2013 WL 4714370, *8D. Ariz. Aug. 29,
2013).
B. Procedural Default

If a petitioner fails to fairly present hisaiin to the state courts in a procedurally

appropriate manner, the claim is procedurdéyaulted and generally barred from feder
habeas reviewYlst v. Nunnemaker501 U.S. 797, 802-0%1991). There are two
categories of procedural default. First, airl may be procedurallgefaulted in federal
court if it was actually raised in state court fmund by that court tbe defaulted on state
procedural groundsColeman 501 U.S. at 729-30. eSond, the claim may be
procedurally defaulted if the petitioner falléo present the claim in a necessary st
court and “the court to which the petitioneowid be required to psent his claims in
order to meet the exhaustion requiremaruld now find the claims procedurally
barred.”Id. at 735 n. 10’Sullivan 526 U.S. at 848 (when tinfor filing state court
petition has expired, petitioner’silizare to timely present claims to state court results ir
procedural default of those claim§gmith v. Baldwin510 F.3d 1127, 1138 (9th Cir
2007) (failure to exhaust claims in state cagdulted in procedural default of claims fqg
federal habeas purposes when state’ssride filing petition for post-conviction relief
barred petitioner from returning to statourt to exhaust his claims).

When a petitioner has procedurally ddted his claims, federal habeas revie
occurs only in limited circumstances. “prisoner may obtain feral review of a
defaulted claim by showing cause for the difand prejudice from giolation of federal
law.” Martinez v. Ryan132 S.Ct. 1309, 1316 (201ZJause requires a showing “the

some objective factor externi the defense impeded coursefforts to comply with
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the State’s procedural rule . . . [such aghawing that the factual or legal basis for
claim was not reasonably available to counsel, or that some interference by official
made compliance impracticabléMurray v. Carrier, 477 U.S. 478, 4B(1986) (internal
guotations and citations omittedrejudice requires “showingpt merely that the errors
at his trial created gossibility of prejudice, but that they worked to hastual and
substantial disadvantage, festing his entire trial wh error of constitutional
dimensions.”U.S. v. Frady 456 U.S. 152, 170 (1982) (e@masis in original). The Court

need not examinghe existence of prejudice if theetitioner fails to establish cause.

Engle v. Isaac456 U.S. 107, 134 n. 43, (198Zhomas v. Lewj945 F.2d 1119, 1123 n
10 (9th Cir. 1991). Additionallya habeas petitioner “may algaalify for relief from his
procedural default if he can show thtte procedural default would result in
‘fundamental miscaraige of justice.””Cook v. Schrirp 538 F.3d 1000, 1028 (9th Cir
2008) Quoting Schlup v. Delp 513 U.S. 298, 321 (1995 This exception to the
procedural default rule is limited to habeas petitionef® can establish that “3
constitutional violation has probably resultedtire conviction of one who is actually
innocent.”Schlup 513 U.S. at 327%ee also Murray477 U.S. at 496Co0k 538 F.3d at
1028.
C. Adjudication on the Merits and Section 2254(d)

The Ninth Circuit has held that “state has ‘adjudicated’ a petitioner’
constitutional claim ‘on the merits’ for purpes of § 2254(d) wheit has decided the
petitioner’'s right to post-comstion relief on the basis of the substance of t
constitutional claim advanced, rather than degyhe claim on the basis of a procedur
or other rule precluding state court review of the meritarhbert v. Blodgett393 F.3d
943, 969 (9th Cir. 2004).

If a habeas petition includes a claim twas properly exhausted, has not be
procedurally defaulted, and wédadjudicated on the merits State court proceedings,’
federal court review is limited by § 2254(dJnder § 2254(d)(1), a federal court cann

grant habeas relief unless the petitioner shdis:that the state court’'s decision wa
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contrary to federal law as cldaestablished in the holdingd the United States Suprem
Court at the time of the state court decisiGneene v. Fishe—— U.S. ——, 132 S.Ct
38, 43 (2011); (2) that it “involved an wasonable application of’ such law,
2254(d)(2); or (3) that it “was based on amreasonable determination of the facts”
light of the record before the statourt. 28 U.S.C. § 2254(d)(2jarrington v. Richter
562 U.S. 86, 131 S.Ct. 3{2011). This standard is “difficult to meeRichter 131 S.Ct.
at 786. It is also a “highly derential standard for evaluatiisgate court rulings . . . which
demands that state court decisions dideen the benefit of the doubtWoodford v.
Visciotti, 537 U.S. 19, 24 (2002) (internalajations and citation omitted).

To determine whether a state court ruling was “contrafyotoinvolved an
“unreasonable application” of federal lavguets look exclusivelyo the holdings of the
Supreme Court that existed at tirae of the state court’'s decisioBreene 132 S.Ct. at
44. A state court’s decision is contrary taldeal law if it applies a rule of law “that
contradicts the governing law set forth in [SupeeCourt] cases or if it confronts a set ¢
facts that are materially indistinguishalftem a decision of [the Supreme Court] an
nevertheless arrives at a result different from [Supreme Court] precebletdtiell v.
Esparza540 U.S. 12, 14 (2003).

A state court decision is an “unreasomaapplication of” federal law if the cour

D

d

identifies the correct legal ey but unreasonably applies that rule to the facts of a

particular caseBrown v. Payton544 U.S. 133, 141 (2005]E]valuating whether a rule
application was unreasonable requires carsig the rule’s specificity. The morg
general the rule, the more leeway courts/e in reaching outcomes in case-by-c3
determinations.’Richter, 131 S.Ct. at 786q(oting Yarborough v. Alvarad®41 U.S.
652, 664 (2004)).
D. Ineffective Assistance of Counsel Claims

The Supreme Court established a two-pest for evaluating ieffective assistance

of counsel claims istrickland v. Washingto66 U.S. 668 (1984).0 establish that his

trial counsel was ineffective und@&trickland Petitioner must show: (1) that his trig
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counsel’'s performance was deficient; and t{jt trial counsel’sleficient performance
prejudiced petitioner’'s defens@rtiz v. Stewart 149 F.3d 923, 932 (9th Cir. 1998
(citing Strickland 466 U.S. at 688, 694).

To establish deficient performance,tiBener must show that “counsel made
errors so serious . . . [that] counsel's egantation fell below aabjective standard of
reasonableness” under prevailing professional norBisitkland 466 U.S. at 687—688.

The relevant inquiry is not velt defense counsel could had@ne, but rather whether thg

D

decisions made by defenseunsel were reasonabRabbit v. Calderon151 F.3d 1170,

1173 (9th Cir. 1998 In considering this factor, cowlsis strongly presumed to hav

142

rendered adequate assistance and madsaiglificant decisions in the exercise of
reasonable professional judgmeStrickland 466 U.S. at 690. EhNinth Circuit “h[as]
explained that ‘[rleview of @unsel's performance is highlyeferential and there is a
strong presumption that counsel’s condtedt within the wide range of reasonabl
representation.”Ortiz, 149 F.3d at 9329(oting Hensley v. Cris67 F.3d 181, 184 (9th

[1°)

Cir. 1995)). “The reasonableness of counsel's performance is to be evaluated fro

counsel’s perspective Hte time of the alleged error amdlight of all the circumstances
and the standard of review is highly deferentiirhmelman v. Morrisod77 U.S. 365,

381 (1986). Additionally, “[a] f&t assessment of attornpgrformance requires that ever

<<

effort be made to eliminate the distogireffects of hindsightto reconstruct the
circumstances of counsel’'s challengedhdact, and to evaluate the conduct from
counsel’s perspective at the timé&trickland 466 U.S. at 689. Acts or omissions that
“might be considered sound trial strateglg’ not constitute ineffective assistanice.

Even where trial counseligerformance is deficient, Petitioner must also establish
prejudice in order to prevail oan ineffective assistance obunsel claim. To establish
prejudice, Petitioner “must show that teeis a reasonable probability that, but for
counsel’s unprofessional errors, the resuthefproceeding would ka been different. A
reasonable probability is a probability soiéint to undermineconfidence in the

outcome.”Strickland 466 U.S. at 694. Under the prdjce factor, “[a]n error by counsel

-11 -
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even if professionally unreasonable, doed warrant setting aside the judgment of
criminal proceeding if the error had no effect on the judgmedudt.”at 691. “The
likelihood of a different result must mubstantial, not just conceivableRichter, 131

S.Ct. at 792. Further, because failure to méidee required showingf either deficient
performance or prejudice defeats the claime, court need not address both factors wh
one is lackingStrickland 466 U.S. at 697—700.

Additionally, under the AEDPA, the fedéreourt’s review of the state court’s
decision on an ineffectivesaistance of counsel claim sibject to another level of
deference.Bell v. Cone 535 U.S. 685, 698-699 (@R). This creates a “doubly
deferential” review standard in which ableas petitioner must shomot only that there
was a violation ofStrickland but also that the state ctiarresolution of the claim was
more than wrong, it was an objeely unreasonable application &trickland See
Yarborough v. Gentry540 U.S. 1, 6 (2003) (per curianBell, 535 U.S. at 698-99;
Woodford v. Visciotti537 U.S. 19, 25 (2002 ullen v. Pinholster131 S.Ct. 1388, 1403
(2011) (federal habeas court’s review of state court’s decision on ineffective assista
counsel claim is “doubly deffential.”). The issue under section 2254(d) is not whet
counsel’s actions were reasonable, but ‘tivBe there is any reasonable argument ti
counsel satisfie®trickland’sdeferential standardRichter, 131 S.Ct. at 788.
[11.  ANALYSIS

A. Ground One: I neffective Assistance of Counsel

In Ground One, Petitioner contends thet trial counsel was ineffective based ¢

a number of alleged errors. The Court will adies each of these sub claims in turn.
a. Duplicitous Indictment

Petitioner first argues that trial counselswaeffective for failing to object to the
sufficiency of the indictment. Petitioner cents that the indictment is duplicitou
because the same conduct is charged twica single countSpecifically, Petitioner
objects to the language in counts one thraigée wherein the indictment states: “On ¢
about the 26th day of JanuaBg08 through th@7th day of Januar2008 . . .” (Doc. 15
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Ex. A). Petitioner interprets ¢hword “through” to mean #i counts oneghrough three

charged him with offenses on both Janu26yand January 27—in other words, th

Petitioner was charged with twopsgate offenses on two segi dates in a single count.

Respondents concede that tbigim was properly presewteo the Arizona COA and is
properly before this Court for review.

In denying Petitioner’'s Rul82 petition on sub clainf@), the Arizona Superior
Court inferred that Petitioner was objectingthe use of the phrase “on or about” i

counts one through three of the indictmeno¢D15 Ex. X). The court found that “[e]acl

At

—

of the counts does not allege more thasirgle offense,” and noted that the accepted

understanding of the phrase “on or abodii not mean that two separate offens
occurred for each count; rather, the courtcciéack’s Law Dictionay and noted “on or
about” is defined as “Approximatelyat or around the time specifiedd. The court
concluded that the indictment was neitheplautous nor insufficient, and that tria
counsel’s representation was rmgficient for failing to objecto the sufficiency of the
indictment.

In denying relief orPetitioner’s petition for review, the Arizona COA noted th
Petitioner objected to the usetbe word “through” in the idictment, not the phrase “or
or about,” as alleging th&tetitioner’s “offenses were ounitted ‘through’ one day and
into the next.” (Doc. 15 ExEE). The COA foundhis complaintwas “of no moment”
because, as the trial “court stated in itsngyi‘Each of the countpf the indictment]

does not allege more than a single offende.

For purposes of federal habeas reviewitiBeer bears the burdesf showing that

at

the post-conviction relief court, in ruling that trial counsel was not ineffective, applied

Strickland in an objectively unreasonable manner.ntaking this determination, “the

guestion is not whether counsel’'s actiongeveeasonable,” but “whether there is any

reasonable argument that counsel satisS#érckland’s deferential standard.Richter,
131 S.Ct. at 788. Here, the trial courfiading that Petitioner's claim that his tria

counsel was ineffective fofailing to challenge the indictment as duplicitous and
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insufficient was without merit isupported by the record begothis Court, and was not
an unreasonabl@application of Strickland While counts one through three of the
indictment refer to offenses occurring “fojr about the 26tllay of January, 2008
through the 27th day of January, 2008,” the®unts do not charge two distinct or
separate offenses in a single count. Aeéd in the COA’s summary of the underlying
facts in this case, the chargascounts one througthree of the indictment relate to the
theft of Shawna Cadenhead’s vehicle, whicas taken on the evieg of January 26 and
then recovered the following day. Thus, “aieg of acts form[ed] part of one and the
same transaction, and as a whole ttrte[d] but one and the same offens8tate v.
Klokic, 219 Ariz. 241, 245 (Ct. App. 2008) (intetl quotations and citations omitted). |

=)

such a situation, “[a] continuing schemecourse of conduct may properly be alleged
a single count,”State v. Ramsey211 Ariz. 529, 534 (Ct. App. 2005), and “where

n

numerous transactions are merely parts larger scheme, a single count encompassjng

the entire scheme is prope&tate v. Vial46 Ariz. 108, 116 (Ct. App. 1985).

Accordingly, Petitioner has not shown tltla¢ state court’s determination on this

claim was based on an unreasonable deterromafi the facts, or that it was contrary to

or an unreasonable applicationSifickland and the Court will deny relief on sub claim
(a).

b. Unlawfully Imposed Sentence

In sub claim (b), Petitioner contends tha trial counsel failed to object to thg

D

trial court’s abuse of discretion in impogian unlawful sentence. Petitioner specifically
contends that his sentence was unlawfullpased because the court failed to orally
pronounce the word “imprisorent” when sentencing Begoner. Respondents conced
that this claim was properly presented te #hrizona COA and is properly before thi
Court for review.

In his Rule 32 petition, R@oner noted that at his stencing hearing, the judge
only pronounced his sentence in termsnafmber of years, but did not use the woyd
“imprisonment.” Petitioner argued that ARR.8 13-701 and Ariz.R.Crim.P. 26.10(b)(3)

A4
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require a court to orally pronounce a sentetacanprisonment, and that absent such| a

pronouncement, the sentence is illegal. Petdr further argued that while the minute

—*

entry stated Petitioner was sentenced to a tdrmmprisonment, when there is a conflig
between an oral pronouncement and attew judgment, the oral pronouncement
controls.

In denying Petitioner’'s Rul82 petition on this clainthe Arizona Superior Court
found “no support for the assen that an oral pronousment of ‘imprisonment’ be
made.” (Doc. 15 Ex. X). The couftirther noted that pursuant &tate v. Ganngnl30
Ariz. 592 (1981), “a Defendant must be sentéenie‘imprisonment’as opposed to “the

MM

Department of Corrections,” and that tlsentencing minute &1y made clear that
Petitioner was sentenced to a term of imprisonment and committed to the custody|of tl
DOC. Id. The court also noted that while the opabnouncement of a sentence contrals
when there is a discrepancy between the sgatence and the written judgment, “in thjs
case there is no conflict . . . The writtemt&mce contains more information but in no
way does it conflict withthe oral pronouncementld. The court thus concluded that
Petitioner had failed to show that his lrieounsel’'s representation fell below the
prevailing objective standards failing to challenge Petitioms sentence as unlawful
The Arizona COA agreed, and adopted the trial court’s analysis. (Doc. 15 Ex. EE).
For purposes of federal habeas reviewitiBeer bears the burdesf showing that
the trial court appliedstricklandin an objectively urgasonable manner. Petitioner has
not met that burden here. Tis¢éatutes and cases that Petigr cited in his Rule 32
petition do not require the trial court to lyapronounce the wordimprisonment” at
sentencing. First, Ariz.R.Gn.P. 26.10(b), “Pronouncement Sentence,” states thalt,
among other items, the court must explaithi defendant the terms of the sentence and
specify the commencement dé&be the term of imprisonmenNowhere does Rule 26.10
state that the court mustatly pronounce thavord “imprisonment.” Second, A.R.S. §
13-701 requires that a sentence of imprisonment for a felony shall be a definite term .

years, a requirement that was clearly meemvihe trial judge specified the number of
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years that Petitioner was sentencedriceach count of the indictmei@eeEx. Il at 32—

36. In addition, the relevant case law holdst th defendant must be sentenced to a te

of imprisonment, and not to the DOC, a reqmient that was also met in this caSee
Gannon 130 Ariz. 592 State v. GutierrezL30 Ariz. 148 (1981). Finally, while Petitione

contends that oral pronouncement contwlsen there is a coldt between the oral

pronouncement and the written judgnt, as the trial court natein this case there was

D

m

no conflict. Rather, at sentencing the juddgated the number of years that Petitioner

received for each count of the indictmeabhd specified whether each term wzs

consecutive or concurrer@eeEx. Il at 32—36. The senteng order stated that Petitioner

was “sentenced to a term of imprisonment and is committed to the Arizona [DOC],]
then listed the number of yearstiBener received for each coureeEx. C. Thus, the
trial court’s finding that Petitioner’s claim that his trial counsel imaffective for failing
to challenge his sentence as unlawful whbeecourt did not orally pronounce the wor
“imprisonment” was without méris supported by the recotmkfore this Court, and wasg
not an unreasonable applicationStfickland

In sum, because Petitionkeas not shown that the state court's determination
this claim was based on an unreasonable detatimmof the facts, or that it was contrar
to or an unreasonable applicationSifickland the Court will deny relief on sub claim
(b).

c. Stale Priors

In sub claim (c), Petitioner argues that tial counsel was ineffective for failing
to object to the use of stale priors tdance Petitioner’'s sentence. Petitioner specificg
alleges that the language in former A.R8SL3-604(W)(2)(d) is “incredibly vague” an
that subsection (d) is subject to the timaitations of subsections (b) and (c), whig
forbid the use of felony convictions oldelath10 and 5 years, resgively. Respondents
concede that this claim was properly gmed to the Arizona COA and is properl

before this Court for review.

In his Rule 32 petition, Petither argued that Head only one prior felony that was
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properly allegeable because his other preese older than 10ears and thus prohibitec
by A.R.S. § 13-604(W)(2)(b). Whildne trial court allowed thether priors to come in
under A.R.S. 8 13-604(}2)(d), which defines[h]istorical prior felony conviction” as
“[a]ny felony conviction that is third of more prior felongonviction,” Petitioner argued
that subsection (d) is not exempt from thestilimits in subsections (b) and (c). Petition;
thus concluded that his sentences were unilyvénhanced with ®r more prior felony
convictions that were too remote for use.

In denying Petitioner's RulB2 petition on this clainthe Arizona Superior Court

found:

There are four statutory wayte address a historical prior
conviction. Each section is a separate means by which a
felony conviction can be regaized as a historical prior
felony conviction. Section d, ¢hsection used by the Court to
enhance Petitioner’s prior felompnvictions is not dependent

on any other section.

(Doc. 15 Ex. X) (internatitation omitted). The court thefiore concluded that, where

Petitioner had four prior felonies, Petitionettsrd and fourth felony convictions were

properly found to be histort prior felony convictions psuant to subsection (d) of thg
statute. The court thus condkd that Petitioner had failed $bow that his trial counsel’s
representation fell below the prevailing objeetstandards in failing to challenge the tri
court’s finding that Petitioner’s third and fourgior felonies were historical priors fo
sentencing purposes. The Arizona COA agreew adopted the trial court’s analysi
(Doc. 15 Ex. EE).

For purposes of federal habeas reviewitiBeer bears the burdesf showing that
the trial court appliedstricklandin an objectively ureasonable manner. Petitioner ha
not met that burden here. The statutequrestion, A.R.S. 8 13-604(W)(2), defing
“historical prior felonyconviction” in four different wgs for purposes of sentencin
enhancement. Subsection (a) lists a numbespetific felony offenses. Subsection (|
refers to “[a]ny class 2 or 3ltey, except the offenses listad subdivision (a) . . . that

was committed within the tegears immediately precedinthe date of the presen
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offense.” Subsection (c) refers to “[a]ny clas$4or 6 felony, exqa the offenses listed
in subdivision (a) . . . that was committedhan the five years immediately preceding th
date of the present offense.” Finally, sultegr(d) includes “[a]ny felony conviction thaf
is a third or more prior felony convictionNothing in the statute makes subsection

dependent on or subject toetlprovisions of any of thether subsections. Indeed, th
plain reading of A.R.S. § 13-604(W)(2) tisat there are four different, independe
definitions of “historical prior felony conviction3ee State v. Gargid89 Ariz. 510, 514
(1997) (“Because subsection (a) already perostsof defined offensagithout regard to
passage of time, subsection (d) must refethtse convictions for ‘non-subsection (a

offenses that are more than five or ten yedds and thereby too rert®in time to fall

e

d)

e

within subsection (b) or (c).”). Thus, “one@eperson has been convicted of three felgny

offenses, the third in time can be usednbance a later sentence, regardless of pass
of time.” Id. Accordingly, the trial court’s findinghat Petitioner’'s claim that his tria
counsel was ineffective for failinto object to the use of stgpriors was without merit is
supported by the record before this Coartd was not an unreasable application of
Strickland

In sum, because Petitionkas not shown that the state court’s determination
this claim was based on an unreasonable detatimmof the facts, or that it was contrar
to or an unreasonable applicationSifickland the Court will deny relief on sub claim
(©).

d. Misdemeanor Prior and g. Witness Interviews

In sub claim (d), Petitioner argues that his trial counsel failed to discover thal
of the prior felonies the state planneduse at sentencing was actually a misdemeatr
(Doc. 1 at 6). In sub claim (g), Petitioner ghs that trial counsel did not interview an
witnesses and made no attempts at fact findshgRespondents contend that that the
claims are unexhausted and@edurally defaulted becaudletitioner failed to presen
them in his Rule 32 petition.

When a petitioner fails to fairly presenshilaims to the state’s highest court, b
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would now be barred by starocedure from returning to state court, an impli
procedural bar may aris€ee O’Sullivarb26 U.S. at 848-49. If mandatory rule of state
procedure would prevent thegsentation of the claim, federal review is precludsee
Smith v. Baldwin510 F.3d 1127, 1139 (9th Cir. 200€grt. denied sub nom., Smith
Mills, 129 S.Ct. 37 (2008) (whepetitioner had not properly exhausted his claim,
state court would now find the exhaustipatition barred, the claim is procedurall
defaulted);O’Sullivan, 526 U.S. at 848 (when timerfdiling state court petition has
expired, petitioner’s failure to timely presenaiochs to state court results in a procedul
default of those claims).

Here, while Petitioner raised a numberA€C claims in his Rule 32 petition and

his petition for review by the Arizona COA, l&d not raise the specific claims that h

now alleges in sub claims (d) and (§ge Date v. Schrird®619 F.Supp.2d 736, 788 (D}

Ariz. 2008) (“Ineffective assistance claims diffetefrom those presented to the state

courts are precluded from consrdtion on habeas corpus review. . . Petitioner’s asser
of a claim of ineffective assistance of counsaed on one set fHcts, does not exhaus
other claims of ineffective assisice based on different facts.8ge also Moormann v,
Schrirg, 426 F.3d 1044, 1056+#59th Cir. 2005)¢ert. deniegd548 U.S. 927 (2006) (new
allegations of ineffective assistance of coumsdlpreviously raised before the state col
cannot be addressed on habeas review)oAazRules of CriminaProcedure regarding
timeliness and preclusiohprevent Petitioner from now exiisting sub claims (d) and (g
in state court. Accordinglythese claims are both technicalyhausted and procedurall
defaulted and thus not properly before this Court for reviéee. Crowell483 F.Supp.2d
at 931-33;Coleman 501 U.S. at732, 735 n. 1Garcia, 2013 WL 4714370 at * 8.

Petitioner has failed to show cause for, ajydice arising from, i procedural default

' Ariz. R. Crim. P. 32.4(a) states thpbst-conviction proceedings must beg
within 90 days of either thday of judgment and sentencetfue date the mandate issug
on direct appeal, whichever is later. Thekmadlines have long since passed in ti
matter.

2 Ariz. R. Crim. P. 32.2(a) states thatbsent narrowly tailored exceptions n
applicable here, successive postiviction petitionsare precluded.
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of the claims, and the Court caregh none from the cerd before itSee Martinez132
S.Ct. at 1316Murray, 477 U.S. at 488. There was no etijve factor external to thg
defense which impeded Petitionegfforts to comply with th State’s procedural rule
Petitioner simply failed to raise theaghs in his state court proceedin§eeMurray, 477

U.S. at 488;see alsoEngle 456 U.S. at 134 n. 43 (theourt need not examine thg

U

existence of prejudice if the petitier fails to establish cause).

Accordingly, the Court finds that sub cfa raised in (d) and (g) are technically

exhausted and proceduraltefaulted, and Petitioner hdailed to show cause ang

prejudice for the default. Habeas relief time merits of these claims is therefore
precluded.

e. Improper Sentencing on Count Five

In sub claim (e), Petitioner contendsathhe was improperly sentenced for |a

dangerous felony on count fivef the indictment becaugeal counsel failed to notice

=
o

that the jury found ndangerous nature @mount five. (Doc. 1 at 6). Respondents conte
that this claim is moot, as Petitioner raigbdgs issue in his Rul@2 petition and was
subsequently resentenced by the trial coartount five as a medangerous offens&ee
Doc. 15 Ex. CC. The Court agre Even if trial counsel was ineffective for failing to note
the non-dangerousness finding at sentencamy argument in sub claim (e) is now
mooted by Petitioner’s later ragencing on count five becausieere is no relief that the
Court can provideSee Munoz v. Rowland04 F.3d 1096, 10988 (9th Cir. 1997)
(petition for habeas deemed moot when itlarayer involves a live case or controversy
and the court cannot provide the prigneglief sought in the petition).
f. Weapon Finding

In sub claim (f), Petitioner argues that lticaunsel failed to inquire how the jury
could find Petitioner not guilty diaving a weapon but guiltyf attempted armed robbery
and aggravated robbery. (Doc. 1 at 6).sptndents contend that this claim |s
unexhausted and praberally defaulted because Petitioraly presented this claim in

his petition for review to the Arizona Breme Court, which does not meet the
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requirement of fairly presenting the claim to the state courts.

When a petitioner fails to fairly presenshalaims to the state’s highest court, b
would now be barred by starocedure from returning to state court, an impli
procedural bar may aris8ee O’Sullivarb26 U.S. at 848—-49. If mandatory rule of state

procedure would prevent thegsentation of the claim, federal review is precludsee

Smith v. Baldwin510 F.3d 1127, 1139 (9th Cir. 200€®rt. denied sub nom., Smith V.

Mills, 129 S.Ct. 37 (2008) (whepetitioner had not properly exhausted his claim,
state court would now find the exhaustipatition barred, the claim is procedurall
defaulted);O’Sullivan, 526 U.S. at 848 (when timerfdiling state court petition has
expired, petitioner’s failure to timely presendichs to state court results in a procedul
default of those claims).

Here, Petitioner raised a number of 1A&tims in his Rule 32 petition and hi
petition for review to the Arizona COA, but he did not raise the specific claim tha
now alleges in sub claim (fpee Date619 F.Supp.2d at 788Joormann 426 F.3d at
1056-57. In his petitiofor review by the Arizona SuprearCourt, Petitioner stated tha
he was seeking review of the trial courttedlaCOA’s denial of hisAC claims. Petitioner
twice listed the specific IAC claintbat he was seeking review sgeEx. FF at 2, 4, but
did not present the specific ataithat trial counsel was iffective for failing to inquire
how the jury could find Petitier not guilty of having a vegon but guilty of attempted
armed robbery and aggravateobbery. However, Petitionattid state that, had trial

counsel looked at the cootgury verdict forms,

Counsel could of then properquestioned the fact that
because the jury tod count 5 not dangaus by not finding
proof the petitioner had a weapadind having aveapon is a
required element of the offense of armed robbery charged in
count 5. So this alsproves the jury wasonfused as to the
requirements needed to convscimeone of armed robbery.

(Ex. FF at 5). Thus, consing Petitioner's statemenigerally, Petitioner arguably
presented the claim he now alleges in sancl(f) of the habeas petition to the Arizon

Supreme Court. However, “initially raising a claim before a court of discretionary re
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does not constitute fapresentation” for purposes of habeas reviégames v. Mauldin
2010 WL 366722, *16 (D. Ariz. Jan. 27, 2010jtihg Castille v. Peoples189 U.S. 346,
351 (1989) (a claim is unexhausted when itased for the first time on discretionar

review and denied without comment)), and ffglentation to the Arizona Supreme Col

for the first time is not dticient to exhaust an Arizona state prisoner's remedi¢

Hernandez v. Ryar2012 WL 2017776, *12 (DAriz. May 1, 2012)see also Roettgen v
Copeland 33 F.3d 36, 37 (9t@ir. 1994) (“Submitting a new claim to the state’s highg
court in a procedural context which its merits will not beconsidered absent specia
circumstances does not constitute fair presentatic@d3gey v. Moore386 F.3d 896 (9th
Cir. 2004) (federal constitutional claim raistmt first time to state’s highest court of
discretionary review is not fairly presented).

Arizona Rules of Criminal Procedure regarding timelifeasd preclusich
prevent Petitioner from now exhausting sub clgfinin state court. Accordingly, this
claim is both technically exhausted and mdwarally defaulted ahthus not properly
before this Court for reviewsee Crowe)l483 F.Supp.2d at 931-33pleman 501 U.S.
at 732, 735 n. 1Garcia, 2013 WL 4714370 at * 8. Pebtmer has failed to show caus
for, or prejudice arising from, fiprocedural default of theasin, and the Court can glea
none from the record before 8ee Martinez132 S.Ct. at 131@urray, 477 U.S. at 488.
There was no objective factor external te ttefense which impeded Petitioner’s effor
to comply with the Stte’s procedural rule; Petitioner simfailed to raise sub claim (f)
in his appellate brief to the CO&eeMurray, 477 U.S. at 488ee alsd&Engle 456 U.S.
at 134 n. 43 (the court ne@dt examine the existence fejudice if the petitioner fails
to establish cause).

Accordingly, the Court finds thatub claim (f) is techrally exhausted and

2% Ariz. R. Crim. P. 32.4(fa_) states thpost-conviction proceedings must beg
within 90 days of either thday o Jludgment and sentencetbe date the mandate issue
on direct appeal, whichever is

ater. Thetmadlines have long since passed in ti
matter.

~ % Ariz. R. Crim. P. 32.2(a) states thatbsent narrowly tailored exceptions n
applicable here, successive postiviction petitionsare precluded.
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procedurally defaulted, anBetitioner has failed to show cause and prejudice for
default. Habeas relief on the meritstiois claim is therefore precluded.
B. Ground Two: Insufficient Indictment; Ground Three: Unlawfully Imposed

Sentence/Double Jeopardy; and Ground Four: Unlawful Use of Stale Priors

In Ground Two of his PWC, Petitioner argues that his criminal indictment w
insufficient and duplicitous because thensaconduct was charged twice in a sing
count. In Ground ThreeRetitioner claims that his sentence was unlawfully impos
because the trial court did not orally pronoamis sentence of imprisonment, because
original sentence on couritve of the indictment was not vacated when he W
resentenced, and because the jury was mllebsfore Petitioner could poll the jury o
their dangerousness findings. @Ground Four, Petitioner argsighat stale priors werg
unlawfully used to enhance his conviction.sBendents argue that Grounds Two, Thrg
and Four are unexhausted and procedurdlyaulted because, at the state lev

Petitioner did not describe tHederal constitutionahature of these alms, and did not

allege any basis for these claims sepafiaten his IAC claims. Respondents also note

that the state court only addeed these claims as IAC claims.

To properly exhaust a claina petitioner must “give the Arizona courts a ‘fajr

opportunity’ to act on his fedal [] claim before presemig it to the federal courts.”
Castillo v. McFadden399 F.3d 993, 998 (9th Cir. 2004s this Court has explained:

Fair presentation requires a petitioner to describe both the
operative facts and the federal letgeory to the state courts.
Reese541 U.S. at 28, ¥S.Ct. 1347. It imot enough that all
of the facts necessaty support the federalaim were before
the state court or that a “semhat similar” state law claim
was raisedReese541 U.S. at 28, 124 S.Ct. 1347 (stating that
a reference to ineffective astince of counsel does not alert
the court to federal nature of the claim). Rather, the habeas
petitioner must cite in stateart to the specific constitutional
g?_uarar]tee upon which he bases his claim in federal court.

amalini v. Stewart249 F.3d 895, 898 (9th Cir. 2001).
Similarly, general appeals toroad constitutional principles,
such as due #rqcess, equal ectibn, and the right to a fair
trial, are insufficient to estabhsfair presentation of a federal
constitutional claimLyons v. Crawford232 F.3d 666, 669
Q_th Cir. 2000)amended on other ground®47 F.3d 904 (9th

ir. 2001); Shumway v. Payne223 F.3d 982, 987 (9th
Cir.2000) (insufficient for priscer to have made “a general
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appeal to a constitutional guarantee,” such as a naked
reference to “due process,” or to a “constitutional error” or a
“fair trial”). Likewise, a merereference to the “Constitution
of the United States” does tpreserve a federal claifara
v. Netherland 518 U.S. 152, 16563, 116 S.Ct. 2074, 135
L.Ed.2d 457 (1996). Even if ¢hbasis of a federal claim is
“self-evident” or if the claimwould be decided “on the same
considerations” under state or federal law, the petitioner must
make the federal nature of the claim “explicit either by citing
federal law or the decision of the federal courtsLybns
232 F.3d at 668. A state poiser does not fairly present a
claim to the state court if ¢hcourt must read beyond the
Eleadl_ngs filed in that court to discover the federal claim.
aldwin 541 U.S. at 27124 S.Ct. 1347.

Date v. Schrirg 619 F.Supp.2d 736, 764—65 (D.iAr2008). The Ninth Circuit has
specifically held that a petitioner's “cdosory, scattershot citation of feders
constitutional provisiongjivorced fromany articulated federal legal theory . . .” failed {
satisfy the fair presentment requireme@astillo, 399 F.3d at 1002-03 (“Exhaustio
demands more than drive-by citation, @éted from any articulation of an underlyin
federal legal theory.”).

Here, Petitioner raised the following clainms his Rule 32 petition: 1) IAC; 2)

insufficient indictment based on duplicitouseg 3) unlawful conviton on counts five

and six of the indictment because there wasimiing of dangerousss on these count$

before the jury was dismissed; 4) unlawfulyposed sentence based on the court faili
to orally pronounce he the sentences were to be servaadd 5) unlawful use of stalg
priors. In his petition for review by the i&kona COA, Petitioner presented substantia
the same arguments, except thatabandoned two of thebsalaims in his IAC claim.
While Petitioner thus presented the claims tatow alleges irounds Two, Three,
and Four of his PWHC in histate court proceedings, he fdil® present the claims a
specifically federal claims: First, in Grod Two of the PWHC, Petitioner argues that tl
indictment was insufficient based on dupbeisness. In his Rule 32 petition and petitic
for review to the Arizona OA, Petitioner alleged that tiguplicitous indictment was “a
direct violation of federallyestablished law” and “violativef the 5th, 6th, 8th and 14th

amendments,” but these gerleappeals to broadonstitutional principles are insufficien
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to establish fair presentation of a fedem@hstitutional claim. (Exs. U at 11-12; CC at 7
see Lyons232 F.3d at 66. In Ground Threé his PWHC, Petibner challenges his

conviction based on the trial court’s allegadure to orally pronounce his sentence and

because the jury was released before ¢pgialled on the dangeus nature findings.

While Petitioner presented boti these issues in his Ru32 petition and petition for

review to the COA, his arguments focusedmarily on state statutory and case law

iIssues, with only a passing reference to lcamel unusual punishmeand the 5th, 6th,
8th and 14tlamendments of thUS Constitutiori.Finally, in Ground Four of his PWHC
Petitioner alleges his sentences were illegally enhanced with stale priors, an issue
argued to the state courts. However, Petitionargiments on thipoint focused on the
statutory interpretation of A.R.S. 8§ 13—-604(@j(c)&(d) and various state law cases, n
a federal constitutional guarantee. Thus,itideer has failed to perly exhaust the

claims in Grounds Two, Three, and Fouhaf PWHC because heiliad to fairly present

a federal legal theorfor these claims to the state cturFurther, as Respondents aptly

note, the state courts did not address Bagfi’'s claims for insufficient indictment

unlawfully imposed conviction,ral unlawful use of stale prig as standalone state ar

federal law claims; rather, the lower couasly addressed these claims in relation

Petitioner's IAC claimSeeEx. X at 1 (“All claims submitte for consideration relate tg

ineffective assistance of counsel.”); BXE (Arizona COA addjed the trial court’s
analysis).

When a petitioner fails to fairly presenshilaims to the state’s highest court, b

would now be barred by statgrocedure from returning to state court, an implied

procedural bar may aris8ee O’Sullivarb26 U.S. at 848—49. If mandatory rule of state

> Petitioner also alleges an additional @lain Ground Three, that his originall

sentence on count five of the indictmentswet vacated when he was resentenced,
this claim is also unexhausted and proceliyidefaulted becaudeetitioner only raised
this claim for the first time irnis ﬁetltlon for review to th@rizona Supreme Court, &Ex
FF at 13), which does noteet the requirements for fair presentat®ae Jame<2010

WL 366722 at *16 (“[p]esentation to the Arizona Supreme Court for the first time is
sufficient to exhaust an Arizarstate prisoner’s remediesQasey 386 F.3d 896 (federal

he &

ot

but

not

constitutional claim raised for first time to state’s highest court on discretionary revigw ic

not fairly presented).
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procedure would prevent thegsentation of the claim, federal review is precludgek
Smith v. Baldwin510 F.3d 1127, 1139 (9th Cir. 200€grt. denied sub nom., Smith
Mills, 129 S.Ct. 37 (2008) (whepetitioner had not properly exhausted his claim, hut

state court would now find the exhaustipgtition barred, the claim is procedurall

<

defaulted);O’Sullivan, 526 U.S. at 848 (when timerfdiling state court petition has
expired, petitioner’s failure to timely presenaichs to state court results in a procedufal
default of those claims).

Arizona Rules of Criminal Procedure regarding timelifeasd preclusioh
prevent Petitioner from now exhausting Groufdd®, Three, and Four in state court.
Accordingly, these claims are both technicakhausted and progerally defaulted and
thus not properly before this Court for reviedee Crowell483 F.Supp.2d at 931-33;
Coleman 501 U.S. at 732, 735 n. Garcia, 2013 WL 414370 at * 8. Petitioner has

failed to show cause for, or prejudice arising from, his procedural default of these claim:

and the Court can glean none from the record befofe=éd.Martinez132 S.Ct. at 1316;
Murray, 477 U.S. at 488. Themwas no objective factor exteal to the defense which
impeded Petitioner’s efforts to comply withetlstate’s procedural rule; Petitioner simply
failed to allege the specific federal constiail nature of the claims in state co@ee
Murray, 477 U.S. at 488see alsoEngle 456 U.S. at 134 M3 (the court need not
examine the existence ofgpudice if the petitioner fs to establish cause).

Accordingly, the Court finds that Ground'wo, Three, and Four are technically
exhausted and procedilly defaulted, and that Petitionbas failed to show cause and
prejudice for the default. Habeas relief timee merits of these claims is therefore

precluded.

~® Ariz. R. Crim. P. 32.4(a) states thpbst-conviction proceedings must beg|n
within 90 days of either thday of jJudgment and sentencetloe date the mandate issues
on direct appeal, whichever is later. Theksadlines have long since passed in this
matter.

7 Ariz. R. Crim. P. 32.2(a) states thatbsent narrowly tailored exceptions npt
applicable here, successive postiviction petitionsare precluded.
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IV. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Petitioner’s Petition und@8 U.S.C. § 2254 is
denied and that this action is dismissethvprejudice. The Clerk shall enter judgmel
accordingly.

IT ISFURTHER ORDERED that no certificate of appealability shall be issu
and that Petitioner is not entitled to appeaforma pauperis because dismissal of t
Petition is justified by a plain proceduralrkend reasonable jursstvould not find the
ruling debatable. Further, to the extentitReter’'s claims are rejected on the merit
reasonable jurists would not finlde Court’s assessment of the constitutional claims ta
debatable or wrong.

Dated this 3rd daof May, 2016.

Eric] M
United States Magistrate Judge
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