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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Elva E. Damian, No. CV-13-00379-TUC-RCC (BGM)
Plaintiff, ORDER

V.

CitiMortgage Incorprated, et al.,

Defendants.

Before the Court is the February )14, Report anRecommendation (R&R)

from Magistrate Judge Bruce G. MacdahdDoc. 13) recommending that this Couft

grant Plaintiffs’ (Corrected) Motion for dwler Under Rule 21, F.R.C.P. etc. (q
Alternatively, Motion to Anend Under Rule 15) and Moticco Remand Case to Stat
Court (Pima Superior Court No. C20130048) (Doc. 10).

Defendants filed their objections toetiR&R (Doc. 14) orMarch 10, 2014, and
requested oral argument. Plaintiff filedrasponse to the Defendants’ objections
March 27, 2014 (Docl5). The Court finds this matteritable for decision without oral
argument, and declines Defendants’ request

For the following reasons, this Court waltlopt the Magistrate Judge’s findings i
the R&R.

l. BACKGROUND

The factual and procedural backgroundtims case is uncomplicated and

sufficiently detailed in Magistrate Judge démnald’'s R&R (Doc. 13). This Court fully
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incorporates by reference the “ProceduBalckground” section othe R&R into this
Order.
Il. LEGAL STANDARD

The duties of the district court in contiea with a R&R are geforth in Rule 72
of the Federal Rules of Civil Procedure &flU .S.C. 8§ 636(b){1 The district court
may “accept, reject, or modify the recommended disposition; receive further eviden
return the matter to the magistrate judgghwnstructions.” Fed.R.Civ.P. 72(b)(3); 2¢
U.S.C. 8 636(b)(1). The Court will not disb a Magistrate JudgeOrder unless his
factual findings are clearly erroneous os hegal conclusions are contrary to law. 2
U.S.C. 8 636(b)(1)(A). “[T]he nwmistrate judge’s decision ... is entitled to great defere
by the district court.”"United States v. Abonce-Barrerd57 F.3d 959, 969 (9th Cir
2001). Where the parties object to a R&R, fjladge of the [district] court shall make
de novo determination of thegortions of the [R&R] to wikh objection is made.” 28
U.S.C. 8§ 636(b)(1); seEhomas v. Ard74 U.S. 140, 149-50 (1985).

lll.  DISCUSSION

Magistrate Judge Macdonald recommendésl @ourt grant Plaintiff’'s Motion for
Joinder, and, because joinder would destroy tberts diversity jurisdiction, Judge
Macdonald further recommended the Coumaad this matter to the state court.

When a plaintiff seeks to join a non-dige defendant to an action removed on {
basis of diversity jurisdiction, joinder is gerned by 28 U.S.C. 8447(e). That section
provides: “If after removal thplaintiff seeks to join additional defendants whose joing
would destroy subject mattgrrisdiction, the court may deny joinder, or permit joind
and remand the action to the state court.U28.C. 8§ 1447(e). As the Ninth Circuit ha
observed, the decision to permit joinder of éeddant that destroys diversity jurisdictio
is left to the sound discretion of the Colewcombe v. Adolf Coors Cd57 F.3d 686,
691 (9th Cir.1998).

“In deciding whether to deny joinder af diversity-destroying party, courts . .|.

consider[] a variety of factors including: (hether the person sght to be joined is
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needed for just adjudication and would beexessary party und&ule 19(a); (2) the
plaintiff's motive for seeking jmder and whether plaintiff is seeking to add a defend
solely to destroy diversity of citizenshig3) the delay in sking to add the new
defendant; (4) whether, if joinder is deni¢luk statute of limitations would bar an actig
against the new defendant in state court;tli®) apparent validity of the claim; and (6
any prejudice to the plaintiff ithe amendment is deniedEstate of Harmon ex rel.
Patrick v. Avalon Health Care, Inc2012 WL 6674425, *3 (DAriz.) (citations omitted).
In the R&R, Judge Maahald considered each of thdsetors and determined that th

balance weighed in favor of gramgj Plaintiff's Motion for Joinder.

Because Defendants object to the R&R, @ourt will address each of the joinde

factors below.
A. Rule 19(a)
Pursuant to Federal Rule Givil Procedure 19(a), “a partg required to be joined

when that party’s absencetenferes with the court’s abilityo accord complete relief

among the existing parties or the partiessaaire will impede its ability to protect it$

interests or would subject any partytbhe risk of inconsistent result€Estate of Harmon

2012 WL 6674425 at *4°The standard under Rule 19(&) met when a party has a
interest in the controversynd should be joined so that the court may decide on,

finally determine the entire controversyd.

Here, Plaintiff seeks to join StephanAdcede, a former notary who notarize
foreclosure documents authorizing the sal®laintiff's property. Padintiff seeks to bring
claims against Ms. Abcede for false notarizao breach of the stabry duty of care.

Magistrate Judge Macdonald found thai®tiff's claims against Ms. Abcede ars
separate and distinct from the claims agaibsfendants, and th#te claims arise from
the same transaction or ocnce. Judge Macdonald therefore recommended this g
weighs in favor of joinder.

In their objections to the R&R, Defenuta argue that “Plaintiff has not claime
that any distinct harm resulted from [Ms. Abcedaleged breach dfer duties] such that
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complete relief will be prevende that Plaintiff's ability toprotect her interest will be

impaired or impeded, or th&tlaintiff will be subject to inconsistent obligations if Ms3.

Abcede is not joined.” (Doc. 14 at 5). feadants also state that Ms. Abcede mere

notarized documents and thaer absence will not preverPlaintiff from obtaining
complete relief from the existing Defendantsl. Defendants further allege tha
“Plaintiff's claims invdve her relationship with her lead CitiMortgage, not the allegeq
underlying tortious aaeduct of a notary who notarized a documeid.” at 6. Finally,
Defendants argue that denial of Plaintiffreotion will not result in duplicate litigation
because Plaintiff's claims amst Ms. Abcede are barred the statute of limitationdd.

The Court rejects Defendants’ arguments ag idsue. A party is “necessary” if i
its absence, meaningful relief cannot be raféal to those who are already joined, th
risking multiple lawsuitson the same issu®isabled Rights Action Committee v. Lg
Vegas Events, Inc375 F.3d 861 (9th Cir. 2004). Herelaintiff seeks to bring claims
against Ms. Abcede based onr Isatutory duty as a notary. The claims against N
Abcede arise from the sameccurrence as Plaintiff's &ims against the curren
Defendants (the allegewrongful forecloswr of Plaintiff's progrty), but the claims
against Ms. Abcede are also sega and distinct. Further, Ms. Abcede is not joined,
Plaintiff would have to file a separate lawtsregarding the breach of duty and fals
notarization claims. Finally, in this circuitpurts permit joinder en when there is no
new or separate cause of action stated aigiagperson to be jjoed where joinder will
help effect complete relief between the partte€.0.C. v. Peabody Western Coal. Cc
400 F.3d 774, 783 (9th Cir. 2005).

Defendants also argue that the statutBnatations has already run on Plaintiff’s
claims against Ms. Abcede. &hssue currently before thi@ourt is whether Plaintiff's
Motion for Joinder should be gnted, not whether Plaintiff's claims against Ms. Abce
are statutorily barred. Plaintiff has not yaééd an amended complaiand it is unclear
what claims Plaintiff will assert against M&bcede, and what the time limits on thos

claims will be. The Court therefore declinés make a finding on the statute g
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limitations issue.

Accordingly, the Court finds Ms. Abcede asnecessary party to afford comple

relief of the entire controversy, and tféstor weighs in faor of joinder.
B. Plaintiff’'s Motive

As Judge Macdonald noted in the R&R,tf@l court should lok with particular
care at [Plaintiff’$ motive” in seeking to add a divésdestroying defadant. (Doc. 13
at 4; citingDesert Empire Bank v. Insurance Co. of North Amer6&8 F.2d 1371, 1376
(9th Cir. 1980)).

In her Motion for Joinder, Plaintiff clmed that she learned of Ms. Abcede
license suspension hours before filing her clamp and that she did not have sufficiet
opportunity to thoroudl investigate the actions ofl gotential defendants. Defendant
countered that adding Ms. Abcede’s natoethe existing complaint shows impropsd
motive, and that the fact that Plaintiff's tram for joinder is coupled with a motion tc
remand shows Plaintiff's desire to keep thmatter in the state court. Based on the
arguments, Judge Macdonald found that Defetsdfailed to provid sufficient evidence
that Plaintiff seeks t@in Ms. Abcede solelyo destroy this Court’'diversity jurisdiction.
Judge Macdonald therefore recommended this factor weighgandéjoinder.

In their objections to the R&R, Defemia claim that they have “demonstrate

that the timing of the request to add Ms.cAbe is highly suspect.” (Doc. 14 at 6).

However, while the Court does consider Plaintiff's motive with particular care, and
taken into account Defendantsgaments on this issue, ti@ourt is not convinced that
Plaintiff filed her Motion for Joinder for theole purpose of destroying this Court’
diversity jurisdiction. The Cotirmust also consider Plaifits statements on this matter|
and Plaintiff avers that she did not filerhmotion for an improper purpose. “The Cou
declines to impute an impropetotive to Plaintiff simply beasse Plaintiff seeks to add 4
non-diverse defendant post-removdBC Aviation Servs., Inor. Compania Mexicana
de Aviacion, S.A. de C,\V125 F. Supp. 2d 1008, 1012.N Cal. 2000). Accordingly,

this factor weighs in favor of joinder.
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C. Delay
Here, Plaintiff filed her Motion for Joindeix months after filing her Complaint
Magistrate Judge Macdonald ted that although the delamay indicate Plaintiff's
motives are questionable, very little has occuatetthis point in the litigation. (Doc. 13 a
5). The Court has not held a scheduling canfee in this matter, and no discovery h
occurred. Thus, Judge Macdonald concludleat Plaintiffs motion is not untimely

delayed, and this factor vgis in favor of joinder.

In their objections to the R&R, Defendardrgue that Plaintiff delayed in seeking

to join Ms. Abcede because she waitedlathe motion until aftethe case was remove(
to this Court. It is instructe to look at the timeline of evemnon this point: Plaintiff filed
her action in state court on January 4, 2@&endants were served on April 24, 201
and Defendants removed the action to fedevalt on May 24, 20130n June 24, 2013,
Plaintiff filed her Motion for Joinder. Coitering Plaintiff filed the motion only two
months after Defendants were served anel month after Defendants removed the ce
to this Court, the Court does not agree witbfendants’ argument that Plaintiff acte
with undue delay. Furthermore, as notedwa) the Court has not yet held a scheduli
conference in this matter. At the schedglinonference, the Court typically sets
deadline several months out the parties to move to josdditional parties or amend thg
pleadings. Thus, in light of all these factdise Court finds Platiff's motion was timely
filed.
D. Statute of Limitations

Defendants argue Plaintiff's Motion faloinder should be deed because her
claims are barred by the statute of limitasoklowever, Judge Macdonald found that
Defendants are correct, then Plaintiff will barred from filing a separate state cou
action against Ms. Abcede. Judge Macdonaldefioee found this factor weighs in favo
of joinder.

In their objections to th&R&R, Defendants argue th&iaintiff's claims against

Ms. Abcede would not only be barred in a newoagcin state court, but that the claim
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are also barred in this Court. However, the inquiry for the Coutétermine in ruling on
Plaintiff's Motion for Joinder is'whether, if joinder is deed, the statute of limitations
would bar an action against theew defendant in state courttiarmon, 2012 WL

6674425 at *3. Thus, the Court is not regdirto consider whether Plaintiff's claim
against Ms. Abcede would berbed in federal court. The question is whether, if t
Court denies Plaintiff's Motio for Joinder, Plaintiff wow be barred fnm bringing a

new action against Ms. Abcede in state coBecause it appears that the statute

limitations may prevent Plaintiff from filing separate action against Ms. Abcede in st;

court, this factor weighs ifavor of joinder. Furthermore, ¢hsole issue before the Cour

is whether to grant or deny PlaintiffMotion for Joinder. If Defendants believé
Plaintiff's claims are barredased on the statute of lintitans, they may properly raise
that argument in a motion before the state court.

E. Strength of Claim

Defendants argue Plaintiff has failed ¢tate a valid claim against Ms. Abced

because Arizona does not recognize a tdriwrongful foreclosure. However, after

examining the relevant caseMaJudge Macdonald found th@rizona courts have not
squarely rejected the tort of wrongfulréalosure.” (Doc. 13 a6). Judge Macdonald
further found that Plaintiff may have addia claims against MAbcede based on he
duty as a notary public. Judiygacdonald therefore concludedstactor weighs in favor
of joinder.

In their objections to the R&R, Defendanargue that “district courts hav¢
consistently granted motions to dismiss basedhe fact that Arizona does not recognij

[13]

a claim for “wrongful forecloare.” (Doc. 14 at 9). While its true that some district

court opinions have rejected wrongful foieslre claims, other opinions from this distri¢

have considered such claims. See 8ghrock v. Fed. Nat. Mortgage Ass2011 WL
3348227 (D. Ariz. Aug. 3, 2011Hughes v. Wells Fargo Bank, N2009 WL 5174987

(D. Ariz. Dec. 18, 2009)Contreras v. U.S. Bank as Tr. for CSMC Mortgage Back

Pass-through Certificates, Series 20062609 WL 4827@6 (D. Ariz. Dec. 15, 2009);
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Herring v. Countrywide Home Loans, In2007 WL 205139 (D. Ariz. July 13, 2007).
The Court therefore finds that Plaintiff may fact have a viablelaim for wrongful
foreclosure, as there has been no cleacision from the Arizona courts squarel
rejecting such claims.

Defendants further argue that “irregulartamization practices have been rejects

as the basis of a wrongful foreclosure acti¢boc. 14 at 10). Howeer, regardless of the

y

pd

viability of Plaintiff's wrongful foreclosure claim, Plaintiff also has claims against Ms.

Abcede related to the statutory duty of cambjch are separate and distinct from th
claim for wrongful foreclosure.

Accordingly, the Court finds there is someerit to Plaintiff'sclaims against Ms.
Abcede and this factor thereéoweighs in favor of joinder.

F. Prejudice to Plaintiff

In their response to Plaintiffs motip Defendants presented a number
arguments as to why denyingetimotion would not prejudice &htiff: 1) if Plaintiff's
claims are valid, she will prevail regardlesswifether Ms. Abcede ipined, 2) that it
would be more difficult for Plaitiff to collect her judgment against Ms. Abcede vers
the current corporate defendants, 3) thitst Abcede’s testimony would be helpful t
Plaintiff's claims, and 4) becaa it is unlikely Plaintiff willfile a separate action agains

Ms. Abcede, there is no potential downsidePtintiff having to litigate in two forums.

(Doc. 13 at 6¢iting Doc. 11 at 8-9). As to Defend&argument that it would be more

difficult to collect against Ms. Abcede, Plaffittountered that there is a separate pool
bond money available for clas against notaries who abubeir authority. (Doc. 13 at
6, citing Doc. 12 at 10-11).

Judge Macdonald acknowledged that whil might be unlikely that Plaintiff
would file a separate actionagst Ms. Abcede in state coutin light of any concerns
regarding the statute of limttans and Ms. Abcede’s separditaility this factor favors
joinder.” (Doc. 13 at 6).

In their objections to the R&R, Defendantassert the same arguments preser
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in their Response to thednttiff’'s Motion for Joinder.

As noted above, the Courhfis Plaintiff's claims agaim$/s. Abcede are separat

11°)

and distinct from the claimagainst the current Defendan@oinder of Ms. Abcede is

necessary to remedy Plaintifitdaims based on Ms. Abcedestatutory duty. The Court

will not speculate as to how difficult it may or may not be for Plaintiff to colléct

judgment against Ms. Abcede, and this fa@lame is not sufficiento deny Plaintiff's
motion for joinder. The Court also declinesrtake a finding as to whether Plaintiff's

claims against Ms. Abcede are time-barrnddwever, even if the statute of limitations

has not run and Plaintiff could file a separatét against Ms. Abcede in state court, |it

would result in two significantly similar vesuits proceeding in two separate forums
diminishing judicial efficiency and causirgignificant overlap in discovery. The Couit
therefore finds that denying joinder would pregedPlaintiff and this factor thus weighs
in favor of granting Riintiff’'s motion.

G. Conclusion

In the R&R, Judge Macdonald thoroughiiscussed the factors regarding joinder

of a diversity destroying defendant. Judgacdonald also considered the argument

presented by the parties, and, after anatyzh of the factors, found that the balange

weighs in favor of joinder. “[T]he magistea judge’s decision ... is entitled to great

deference by the district courtbonce-Barrera257 F.3d at 969,na the Court will not

disturb a Magistrate Judge’s @r unless his factual findings are clearly erroneous or|his

legal conclusions are contraryleaw. 28 U.S.C. 8 636(b)(1)(A).
The Court finds that Magistrate Judge ddanald thoroughly considered all of the

S

relevant issues and evidence, and thambhde a reasoned and well-founded conclus|on

that Plaintiffs Motion for Joinder shoulde granted. The Court has considerged

Defendants’ objections, and has made “a deordetermination of those portions of the
[R&R] to which objection is made.” 28 U.S.€.636(b)(1). The Court finds Defendants

objections unpersuasive and insufficient awerturn the Magistrate Judge’'s R&R.

Accordingly, the Court willadopt Magistrate Judge Macdonald’s recommendation
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grant Plaintiff's Motion for Joinder andmeand this matter to the state court.
IV. CONCLUSION

IT IS ORDERED that Magistrate Judge Macdonald’'s Report a
Recommendation (Doc. 13) is hereACCEPTED and ADOPTED as the findings of
fact and conclusions of law by this Court.

IT IS FURTHER ORDERED granting Plaintiffs (Correted) Motion for
Joinder Under Rule 21, F.R.C.P. etc. (or Alternativelytidfoto Amend Under Rule 15)
and Motion to Remand Case to State CfRinna Superior Court No. C20130048) (Do
10).

IT IS FURTHER ORDERED remanding this case to Pim&ounty Superior
Court (Cause # C20130048).

IT IS FURTHER ORDERED the Clerk shall close its file on this matter.

Dated this 31st day of March, 2014.

/[

Raner C. Collins
Chief United States District Judge
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