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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
John Montenegro Cruz, No. CV-13-0389-TUC-JGZ
Petitioner, DEATH PENALTY CASE
V. MEMORANDUM OF DECISION
AND ORDER

Charles L. Ryan, et al.,

Regpondents.

Petitioner John Montenegro Cruz, a statisoner under sentence of death, N
filed a Petition for Writ of Habeas Corpus. (Doc. 2®#titioner alleges, pursuant to 2
U.S.C. 8§ 2254, that he is imprisoned andteseced in violation of the United State
Constitution. He seeks expansiohthe record, discovery, dran evidentiary hearing in
support of two claims in the Petition. (D@&8.) Respondents opmothe Petition and the
request for evidentiary development. (Da8$, 42.) For the reasons set forth below, t
Court finds that Petitioner is entitled to devo review of Claim2. The Court further
finds that an evidentiary hearing will asgis¢ Court in determinppwhether trial counsel
was ineffective for failing to investigatand present mitigating evidence during th
penalty phase of Petitioner'sat, as alleged in Claim Zetitioner's motion, therefore,
will be granted in part. The remaigirclaims in the Petition are denied.
I
I

L«Doc.” refers to numbered documents in this Court’s electronic case docket.
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BACKGROUND

Petitioner was convicted and sentencedi¢ath for the 2008urder of Tucson
Police Officer Patrick Hardesty. The followirigcts concerning the crime are based
the Arizona Supreme Court’s opinion $tate v. Cruz218 Ariz. 149, 155-56, 181 P.3(
196, 202-03 (2008), and thi®@t's review of the record.

On May 26, 2003, Tucson Police Depaent Officers Patrick Hardesty an(
Benjamin Waters responded to a hit-and-aggident. The investigation led the officet
to a nearby apartment occagdiby two women and Petitionavho fit the description of
the hit-and-run driver.

The officers asked Petitioner to step outside and identify himself. Petitioner
he was “Frank White.” Officer Hardestymtacted police dispatch but was unable
verify the identity. He askeBetitioner for identification and Petitioner replied that he h
left it in the car.

As Officer Hardesty an@etitioner approached the c&etitioner leaned in as if
retrieving something, thendok off running.” Officer Hardag chased Petitioner on foot
while Officer Waters drove his patrol caoand the block in an attempt to cut Petition
off.

When Officer Waters turned theroer, he saw Petitioner throw a gun on tf
ground. Officer Hardesty was nowhere in sigbfficer Waters radioed Officer Hardest
that Petitioner had a gun, then got outhid car and drew his service weapon (
Petitioner, who stated, “Just do it. . . . Justafpead and kill me nowKill me now. Just
get it over with.” Officer Waters apprehded Petitioner after a brief struggle.

Officer Hardesty’s body was discover@gumediately. He had been shot fiv

times. Two bullets were stopped by his protecvest, two bullets entered his abdome

below the vest, and a fifth bullet entered his ége, killing him almat instantly. Four of
the five shots were fired from moore than twelve inches away.

The handgun thrown down by Petitioner38 caliber Taurus k@lver, held five
cartridges. All five cartridges had been fir@md forensic examiners determined that t

five slugs, recovered from Officer Hardestedy and vest, wereréd from that Taurus
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revolver. Five unfired .38 cartridges thattoleed the cartridges fired from the Taurys
were found in Petitioner’s pocketen he was apprehended.

Petitioner was indicted on one count of first-degree mdrdére State filed its
notice of intent to seek the death penaltieging a single aggvating factor: “The
murdered person was an on dpgace officer who was killed in the course of performipg
the officer’'s official duties and the defeart knew, or should have known, that the
murdered person was a peace officer.” A.R.$38703(F)(10) (2003) (currently found 3
§ 13-751(F)(10)§. A jury convicted Petitioner of fst-degree murder and found the
(F)(10) aggravating factor.

~—+

In the penalty phase, Petitioner allegeel thllowing mitigating factors: impaired
capacity to appreciate the wrongfulness ofdasduct; impaired capacity to conform his
conduct to the law; unusual and substardialess; unforseeability that the acts would
cause death; dysfunctional family; deprivatarfnecessary nurturing love” from family;

family history of mental disorders; pasttimatic stress disorder (“PTSD”); dru

[\ =}

addiction; mental state affected by familstory of mental disorts, PTSD, and drug
addiction; unfavorable inget on Petitioner's family; exisnce of family support;

compliance with prison tes; lack of propensitfor future violencegapability to adapt to

prison life; and lack of plan to comimthe murder. Petitioner asserted that his
“upbringing, life-style and daculture all made it far morékely that he would find
himself in this position.” Ta jury did not find the prftered mitigation sufficiently
substantial to call for leniency, and deteredrthat Petitioner should be put to death.
On direct appeal, the Arizona Supre@®eurt affirmed Petitioner’s conviction andl
death sentenc&Cruz 181 P.3d at 218. The court foutitat the jury did not abuse it$

discretion by determining that Petitiorshould be sentenced to death:

% Judge Theodore B. Borek, of the PitBaunty Superior Court, presided over
Petitioner’s trial, sentencing, and petitifor post-conviction relief proceedings.

® At the time of Petitioner’s offense in @8, Arizona’s capital sentencing scheme
was set forth in A.R.S. 8§813-703 and 13-703t®1703.04. It is psently set forth in
A.R.S. 88 13-751 to -759. The Couefers throughout this ordéo the statutes in effect
at the time Petitioner committed the crime.

-3-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Although Cruz’s early life was certdy not ideal, absent is the type
of horrible abuse often found in our dapjurisprudence. Cruz was neither
suffering from any significant mentalness nor under the influence of
drugs at the time of the crime. Theidance presented on most of these
mitigating circumstances was weak, &z established little or no causal
relationship between the mitigating circumstances and the crime. Moreover,
much of the mitigatingevidence offered by Cruwas effectively rebutted
by the State.

Id. at 217.

Petitioner filed a petition for post-contimn relief (“PCR”) in the trial court
raising three claims based on alleged oepions of his Sixth Amendment right td
conflict-free counsel and to the effectivesstance of counsel during both the guilt a
sentencing phases of his trial. (Doc. 31, ¥kat 23—-35.) The PCR court addressed thg
claims as six distinct claims of Sixth Anrdiment deprivations by cmsel: trial counsel’s
actual conflict of interest as evidencedd®sfense counsel's vouching for the credibili
of Officer Waters (Claim | (4), and by not advising the t@ner of the effect of his
failure to take responsibility during llecution (Claim | (B); trial counsel's
ineffectiveness for failing to challenge the credibility of ¢hl@w enforcement officers in
connection with themurder weapon and unspent tadges (Claim 1l (A)), and
affirmatively vouching for the officers dmg final argument (Claim Il (B)); and
counsel’'s ineffectiveness asentencing for failing toadvise Petitioner to take
responsibility for the crime during his atlation (Claim Il (A)), and failing to fully
investigate certain mitigating factors ancegent expert testimony regarding the cau
connection between thmeitigating circumstances and tbeme (Claim Il (B)). (Doc. 31,
Ex. RR at 6, 8-13.)

The PCR court denied relief without cutting an evidentiary hearing. (Doc. 3]
Ex. RR.) The court found Claims | (A) @r(B) precluded becaeasPetitioner failed to
raise these claims on direqieal; alternatively the court found the claims lacked m¢
because counsel’'s actions represented a sound trial strdtegt. ¢-9) (citing Ariz. R.

Crim. P. 32.2(a)(3)). The court found that Petigr failed to raise a colorable claim as
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Claims 1l (A) and (B), finding counsel's @#ons in connectionwith these claims
constituted trial strategy, and that Petitioner failed to demonstrate a colorable clg
deficient performance or prejudiced.(at 11.) The court founthat Petitioner failed to
raise a colorable claim as to Claim Il (A)d(at 12.) Finally, the court found Claim I
(B) not colorable because trial counselisoices in connection with mitigation wer¢
reasonable and represented sound trial glyaéed “none of the factors addressed

defendant, either alone or in connection vather mitigation, would alter the sentence

death as found by a jury.”ld. at 13-18.) The Arizona Supreme Court deni
discretionary review of the petitiamm May 29, 2013. (Doc. 31, Ex. XX.)

Petitioner filed his petition for writ of habeasrpus in this Court on May 1, 2014.

(Doc. 28.)
APPLICABLE LAW
Because it was filed after April 241996, this case is governed by th
Antiterrorism and Effective Death Penalyt of 1996 (“AEDPA"), 28 U.S.C. § 2254
(“§ 2254)% Lindh v. Murphy 521 U.S. 320, 336 (19973ge also Woodford v. Garceay
538 U.S. 202210 (2003).
l. PRINCIPLES OF EXHAUSTI ON AND PROCEDURAL DEFAULT

Under AEDPA, a writ of habeas corpoannot be granted unless it appears ti

the petitioner has exhausted all availableestaiurt remedies. 28 U.S.C. § 2254(b)(1);

see also Coleman v. Thompsé01 U.S. 722, 731 (1991Rose v. Lundy455 U.S. 509
(1982). To exhaust state remesli the petitioner must “fairlgresent” his claims to the
state’s highest court in a procedurally appropriate mam@®&ullivan v. Boerckel526
U.S. 838, 848 (1999).

im ¢

e

nat

A claim is fairly presented if the pgoner has described the operative facts and

the federal legal theory omhich his claim is basednderson v. Harles159 U.S. 4, 6
(1982); Picard v. Connor404 U.S. 270, 277-78 (1971.petitioner must clearly alert

* Petitioner’s challenge to the constitunality of AEDPA is meritlessSee Crater
v. Galaza 491 F.3d 1119, 1125-26t(OCir. 2007) (holding tat AEDPA violates neither
the Suspension Clause nor separation of powers).
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the state court that he is alleging@ecific federal constitutional violatio®eeCasey V.

Moore, 386 F.3d 896, 913 (9th ICi2004). He must make the federal basis of the clai

explicit either by citing specific provisions ofderal law or federal cadaw, even if the
federal basis of a claim is “self-evidenGatlin v. Madding 189 F.3d 882, 888 (9th Cir
1999), or by citing state cases that explicanalyze the same federal constitution
claim, Peterson v. Lamper819 F.3d 1153, 11589 Cir. 2003) (en banc).

In Arizona, there are two proceduralgppropriate avenues for petitioners {o

exhaust federal constitutional claims: dirappeal and PCR proceerds. Rule 32 of the

m

al

Arizona Rules of Criminal Procedure gonsrPCR proceedings and provides thafl a

petitioner is precluded from relief on any claim thatlld have been issed on appeal or
in a prior PCR petition. Ariz. RCrim. P. 32.2(a)(3). The preclwe effect of Rule 32.2(a)

may be avoided only if a claim falls withcertain exceptions and the petitioner can

justify his omission of the claim from a pripetition or his failure to present the claim i
a timely mannerSeeAriz. R. Crim. P. 32.1(d)—(h), 32.2(b), 32.4(a).

A habeas petitioner’s claims may beguded from federal review in two ways.

First, a claim may be procedurally defauliadederal court if it was actually raised ir
state court but found by that court to defaulted on state procedural grourdsleman
501 U.S. at 729-30. Second, a claim maptoeedurally defaulted if the petitioner faile

to present it in state court and “the dotar which the petitionewould be required to

present his claims in order to meet the edtian requirement would now find the claims

procedurally barred.ld. at 735 n.1seealso Ortiz v. Stewaytl49 F.3d 923, 931 (9th Cir
1998) (explaining district courhust consider whether theagh could be pursued by any
presently available state remedy). Thereforehen present case, tiiere are claims that
were not raised previously in state cotlte Court must determine whether Petitioner h
state remedies currently available to him pursuant to Rul8&20rtiz149 F.3d at 931
If no remedies are currently available, Petitibgelaims are “technically” exhausted bu
procedurally defaultedColeman 501 U.S. at 732, 735 n.1.

If there are claims that were fairly peeged in state court biound defaulted on

state procedural grounds, such claims willfoend procedurallydefaulted in federal
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court so long as the state procedural bar mwdspendent of federal law and adequate|to
warrant preclusion of federal revie®eeHarris v. Reed489 U.S. 255, 262 (1989). It i3
well established that Arizofgepreclusion rule is ingeendent of federal lavgee Stewart
v. Smith 536 U.S. 856, 860 (2002), cathe Ninth Circuit has repé&edly determined that
Arizona regularly and consistently appliespt®cedural default rules such that they are
an adequate bar to federal review of a clédme Hurles v. Ryar52 F.3d 768, 780 (9th
Cir.), cert. denied 135 S. Ct. 710 (2014) (Arizonaigaiver rules are independent and
adequate bases for denying reliegdrtiz, 149 F.3d at 932 (Rule 32.2(a)(3) regularly
followed and adequatelpoland v. Stewaytl17 F.3d 1094, 110@®th Cir. 1997) (finding
Arizona not “irregular” in applicatin of procedural default ruledyjartinez-Villareal v.
Lewis 80 F.3d 1301, 1306 {{® Cir. 1996) (same).

Nonetheless, because the doctrine aicedural default is based on comity, npt

jurisdiction, federal courts retain the power to consider the merits of procedyrally

defaulted claimsReed v. Ros168 U.S. 1, 9 (1984). Az general matter, however, the

Court will not review the merits of a procedurally defaulted claim unless the petitipnet

demonstrates legitimate cause for his failtweexhaust the claim in state court and

prejudice from the alleged constitutionalokdtion, or shows that a fundamenta
miscarriage of justice would result if the clawere not heard on the merits in federal
court.Coleman 501 U.S. at 750.

Generally, “cause” for a procedural deifaexists if a petitioner can demonstrate
that “some objective factor external to tthkefense impeded counsel’s efforts to comg
with the State’s procedural ruleMurray v. Carrier, 477 U.S. 478, 488 (1986accord
Coleman 501 U.S. at 753. “Ppadice” is actual harm resulting from the allegged
constitutional error or violatiorWickers v. Stewartl44 F.3d 613, 61{®th Cir. 1998). To

establish prejudice resulting from a procedutafault, a petitionebears the burden of

<

showing not merely that the errors at hisltivere possibly prejudicial, but that they
worked to his actual and substahtdisadvantage, infecting hentire trial with errors of
constitutional dimensiorUnited States v. Fragy56 U.S. 152, 170 (1982).
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Because the acts of a petitioner’'s counselrmt external to the defense, they are

generally attributable to the petitioner, anegligence, ignorancegr inadvertence on
counsel’s part does not qualify as “causedleman 501 U.S. at 752-54 (citinGarrier,
477 U.S. at 488). However, where the inetifex assistance of counsel amounts to
independent constitwinal violation, it ca establish causé. at 753-540rtiz, 149 F.3d
at 932.

Because “[t]here is no constitutional right to an attorney in state post-convi
proceedings . . . a petitioner cannot claiongtitutionally ineffective assistance o
counsel in such proceedingLoleman 501 U.S. at 752 (ietnal citations omitted).
Consequently, any ineffectivess of PCR counsel will ordinky not establish cause tg
excuse a procedural default. The Supredwairt, however, has recognized a “narro
exception” toColemars procedural default principle: “inadequate assistance of cou
at initial-review collateral proceedings may establish cause forsaner’'s procedural
default of a claim of inefigive assistance at trialMartinez v. Ryan566 U.S. 1, 9
(2012). The Supreme Court hdsclined to extend th®lartinez exception to claims of
ineffective assistance of appellate counBalvila v. Davis --- U.S. ---, 137 S. Ct. 2058
2062-2063 (2017).

UnderMartinez a petitioner may establish cause for the procedural default
ineffective assistance of ttiaounsel claim “by demonstraty two things: (1) ‘counsel in
the initial-review collateral proceeding, efe the claim should have been raised, W
ineffective under the standards $trickland v. Washingtort66 U.S. 668 . . . (1984),

an

ctior
f

W

nsel
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and (2) ‘the underlying ineftgive-assistance-of-trial-counsel claim is a substantial gne,

which is to say that the prisoner must @estrate that the cla has some merit."Cook
v. Ryan 688 F.3d 598, 607 {® Cir. 2012) (quotingViartinez,566 U.S. at 14)accord
Clabourne v. Ryan745 F.3d 362, 37(@th Cir. 2014),overruled on other grounds by
McKinney v. Ryan813 F.3d 798 (9th Cir. 2019)pickens v. Ryan/40 F.3d 1302, 1319-
20 (9th Cir. 2014) (en bandpetrich v. Ryan740 F.3d 1237 (9tRir. 2013) (en banc);
Sexton v. Cozne679 F.3d 1150,157 (9th Cir. 2012).
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The court examines the question ofetiter an ineffective assistance of counsel
claim is substantial under the standard statestrickland 466 U.S. 668. Petitioner must
show that “counsel made errors so sesidbat counsel was not functioning as the
‘counsel’ guaranteed the deftant by the Sixth Amendmehgnd that counsel’s errorg
“deprive[d] the defadant of a fair trial, a trial whose result is reliabled” at 687.
Additionally, not just any error or omigsi of counsel will be deemed “deficient
performance” that will satisfivartinez; if post-conviction counsel “in the initial-review
collateral proceeding did ngderform below constitutional abdards,” that attorney’s
performance does not constitdtause.” 566 U.S. at 15-1@8/1ost notably, counsel “is
not necessarily ineffective fdailing to raise even aon-frivolousclaim,” much less a
frivolous claim.Sexton 679 F.3d at 1157 (emphasiddad). A court need not address

both components of the inquiry, or follow anyrgpaular order in assessing deficiency and

—

prejudice.Strickland 466 U.S. at 697. If it is easier thispose of a claim on just one @
the components, then thadurse should be takelal.
Finally, a federal habeas court may rejgatlaim on the merits without reaching
the question of exhaustio®ee28 U.S.C. § 2254(b)(2) (“Ampplication for a writ of
habeas corpus may be denied on the mauatsyithstanding the failure of the applicant to
exhaust the remedies availabletime courts of the State.”Rhines v. Webelb44 U.S.
269, 277 (2005) (a stay is inappropriate idef@l court to allow clans to be raised in
state court if they are subject to dismissatler 8§ 2254(b)(2) as lanly meritless”);
Cassett v. Steward06 F.3d 614, 623-24 (9th Cir. 20@Bplding that a federal court may

deny an unexhaustgktition on the merits when thetpi®n does not raise a colorabls

3%

federal claim).

I STANDARD FOR HABEAS RELIEF
Under AEDPA, this Court may not gtam writ of habeas corpus to a state

prisoner on a claim adjudicated on the mantstate court proceedings unless the state

court’s adjudication of the claim “resultedandecision that was contrary to, or involved

an unreasonable application of, clearly esthbd Federal law, as determined by the

Supreme Court of the Uniteda®s,” 8 2254(d)(1), or “wabased on an unreasonable

-9-
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determination of the facts in light of géhevidence presenteth the State court
proceeding,” 8 2254(d)(2).

To determine whether a state court ruling was “contrafyotoinvolved an
“unreasonable application” of federal lawmder subsection (d)(1), the Court must fir

identify the “clearly established Federal law, afly, that governs the sufficiency of th

claims on habeas review. “Clearly establishisdieral law consists of the holdings of the

United States Supreme Court which exdst the time the petitioner's state cou
conviction became finaWilliams v. Taylor 529 U.S. 362, 412 (2000Harrington v.

Richter, 562 U.S. 86, 1D (2011) (citingRenico v. Left559 U.S. 766, 778—79 (2010))

see Carey v. Musladib49 U.S. 70, 76-77 (®6). Habeas relief cannot be granted if t

Supreme Court has not “broken sufficidagal ground” on a constitutional principle

advanced by a petitioner, evdriower federal courthave decided the issudlilliams,
529 U.S. at 381see Musladin549 U.S. at 77. Nevertheless, while only Supreme Cd
authority is binding, circuitourt precedent may be “persiv&s in determining what law
is clearly established andhether a state court apmi¢hat law unreasonabl{lark v.
Murphy, 331 F.3d 1062,d69 (9th Cir. 2003)pverruled on other grunds by Lockyer v.
Andrade 538 U.S. 63 (2003).

Under the “unreasonable applicatiopiong of § 2254(d)(1 a federal habeas
court may grant relief where a state court “iifees the correct govemg legal rule from
[the Supreme] Court’'s cases hurireasonably applies it to tifects of the particular . . .
case” or “unreasonably extends a legal pplecifrom [Supreme Court] precedent to
new context where it should not apply or uncgebly refuses to extend that principle 1
a new context where it should applyWilliams 529 U.S. at 407. For a federal court
find a state court's application of Sepne Court precedent “unreasonable” under
2254(d)(1), the petitioner must show that the state court’s decision was not n
incorrect or erroneous, btabjectively unreasonable.1d. at 409;Woodford v.Visciotti,
537 U.S. 19, 25 (2002).

The Supreme Court Beemphasized that “amreasonableapplication of federal

law is different from anncorrect application of federal law.Williams, 529 U.S. at 410
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(emphasis in original). Under AEDPA, “[aJase court’s determination that a claim lacks

merit precludes federal habeas relief so laagfairminded jurists could disagree’ on the
correctness of the state court’s decisidti¢hter, 562 U.S. at 101. Awordingly, to obtain
habeas relief from this Court, Petitioner “mgsbw that the state court’s ruling on the
claim being presented in federal court wadasking in justification that there was an
error well understood and comprehendedekisting law beyondany possibility for
fairminded disagreement.id. at 103; see Frost v. Pryqr 749 F.3d 1212, 1225-

1226 (10th Cir. 2014) (“[1]f all fairmindegurists would agree the state court decisipn
was incorrect, then it was wwasonable. . . . If, however, some fairminded jurists c;)rld
rit

possibly agree with the state court decisittrgn it was not unreasonable and the
should be denied.”).

With respect to 8§ 2254(d)(2), a state court decision “based on a faftua

determination will not be overturned orcfaal grounds unless dgtively unreasonable
in light of the evidene presented in the state-court proceediijller-El v. Cockrell

537 U.S. 322, 340 (2003). Astate-court factual determation is not unreasonable
merely because the federal habeourt would have reachedlifferent conclusion in the
first instance.”"Wood v. Allen558 U.S. 290, 301 (2010). &v if “[rleasonable minds
reviewing the record might disagree” about finding in questionyon habeas review
that does not suffice to supersede thal court’s . . . determinationRice v. Collins546

U.S. 333, 341-342 (20063ge Hurles752 F.3d at 778 (explainirtbat on habeas review

a court “cannot find that the state court madeunreasonable determination of the fagts

in this case simply érause [the court] would reverse similar circumstances if th[e]
case came before [itIn direct appeal”).
As the Ninth Circuit has explained, tind that a factual determination i$

unreasonable under § 2254(d)(2), the court rhbastconvinced that an appellate pane

applying the normal standards of appellaieaw, could not reasonably conclude that the

finding is supported by the recordlaylor v. Maddox 366 F.3d 992, 1000 (9th Cir
2004),abrogated on other groundsy Murray v. Schrirp 745 F.3d 9841000 (9th Cir.

2014). “This is a daunting stdard—one that will be satisfied in relatively few cases.”

-11 -
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Id.

The prisoner bears the berd of rebutting the stateoort’'s factual findings “by
clear and convincing evidente§ 2254(e)(1). The Supreme Court has not defined
precise relationship between § 2254(d)(2) ar&254(e)(1), but has clarified “that a stats
court factual determination 1ot unreasonable merely besauhe federal habeas cou
would have reached aff#irent conclusion in the first instanceéSee Burt v. Titlow571
U.S. 12, ---, 134 S. Ct. 10, 15 (2013) (citmfpod 558 U.S. at 293, 301).

Significantly, “review underg§ 2254(d)(1) is limited to #nrecord that was beforg
the state court that adjudicated the claim on the mefslien v. Pinholster563 U.S.
170, 180 (2011)see Murray 745 F.3d at 998 (“Along ih the significant deference
AEDPA requires us to afford state courtgctsions, AEDPA also restricts the scope
the evidence that we can rely on in themal course of dischiging our responsibilities
under 8§ 2254(d)(1).”). The Nint@ircuit has observed thaPinholsterand the statutory
text make clear that this evidentiary limitat is applicable to § 2254(d)(2) claims 3
well.” Gulbrandson v. Ryar¥38 F.3d 976, 993 n. 6 (9@ir. 2013) (citing § 2254(d)(2)
andPinholster 563 U.S. at 185 n. 7). Therefore, as the court explain@dliorandson

[F]or claims that were adjudicated time merits in state court, petitioners
can rely only on téa record before the state court in order to satisfy the
requirements of 8 2254(d). This affvely precludes federal evidentiary
hearings for such claims becaute evidence adduced during habeas
proceedings in federabart could not beonsidered in evaluating whether
the claim meets the requirements of § 2254(d).
Id. at 993-94.
lll. INEFFECTIVE ASSI STANCE OF COUNSEL
Claims of ineffective assistance afunsel (“IAC”) are governed by the principle
set forth inStrickland 466 U.S. 668. To prevail und8trickland a petitioner must show
that counsel’'s representation fell below afeotive standard of reasonableness and t

the deficiency prejudiced the defenkk.at 687—-88.

the

v
1

Of

S

[92)

hat

To satisfy Stricklands first prong, a defendant “must overcome the presumption

that, under the circumstances, the challengetibn ‘might be considered sound trig
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strategy.” Id. at 689. With respect t&tricklands second prong, a petitioner musg
affirmatively prove prejudice byshow[ing] that there is reasonable probability that
but for counsel’'s unprofessional errors, theuit of the proceeding would have bee
different. A reasonable probability is a probay sufficient to undermine confidence in
the outcome.’ld. at 694.

The inquiry underStricklandis highly deferential, rad “every effort [must] be
made to eliminate the distorting effects ofidsight, to reconstruct the circumstances
counsel’s challenged conduct, and to evaltlageconduct from cowel's perspective at
the time.” Id. at 689; see also Padilla v. Kentuckys59 U.S. 356, 371 (2010
(“SurmountingStricklands high bar is never an easy taskCpx v. Ayers613 F.3d 883,
893 (9th Cir. 2010). Whethe standards created Byjricklandand § 2254(d) apply in
tandem, review is “doubly” deferentidichter, 562 U.S. at 105 (citons and quotations
omitted). “[T]he questin is not whether counsel's amts were reasonable . . . [buf
whether there is any reasonablgument that counsel satisfi€drickland’sdeferential
standard.”d. “[E]Jven when a court is presented wdh ineffective-assistance claim ng
subject to 8§ 2254(d)(1) deference, a deBnt must overcome the ‘presumption thg
under the circumstances, the challenged actigint be considered sound trial strategy.
Bell v. Cone 535 U.S. 685, 698 (2002) (quotigirickland 466 U.S. at 689) (interna
guotations omitted).

DISCUSSION

Petitioner sets forth twenty-seven claims his habeas péon, along with

numerous sub-claims. (Doc. 28.) Respondeontscede that eighteen of the claims are

properly exhausted in whole or part. They contend that &ins 1, 5(B), 7-8, and 21-2¢

are procedurally barred. lhis motion for eidentiary development Petitioner seek

expansion of the record, discovery, and aid@vtiary hearing on @ms 1 and 2. (Doc.
38.)
l. CLAIMS 1 AND 2

In Claim 1, Petitioner alleges that coungetformed ineffectigly at sentencing by

presenting a denial of resphility defense which was logally inconsistent with the
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theory of mitigation, failing tadvise Petitioner regarding the risk of such a defense| for

the sentencing phase, choosiagorego investigation into Petitioner's mental state at the

time of the offense, and failing to sufficign investigate and gsent all reasonably

available mitigation evidence, or to explair tignificance of such evidence. (Doc. 28

147-161.) Petitioner asserthis claim is unexhaustechdh procedurally defaulted, bug

urges the Court to find that the deficientfpemance of PCR counsestablishes cause to

excuse the default undddartinez Petitioner further assertdartinez entitles him to

develop and present evidence to prove thasrclagainst trial counsel and PCR couns

Petitioner moves this Court f@an evidentiary hearing arelidentiary development of

Claim 1. (Doc. 38.)

In Claim 2, Petitioner asserts that state court's summary denial of his claim

that sentencing counsel performed ineffegirvby failing to investigate and present

mitigation evidence during ¢éhpenalty phase constituted anreasonable g@fication of

at

clearly established federal law and was base@n unreasonable determination of fagts

under 8§ 2254(d)(1) and (2). (Do28 at 189-199.) Petitioner asserts that he is entitle

de novo review and asvidentiary hearing othis claim. (Doc. 3&t 51.) Petitioner seeks

to present the witnesses aettidence proffered in the adé court proceedings, and

requests leave to conduct thepdsitions of trial counsel pnido an evidentiary hearing
(Id.) Respondents argue that evidentialgvelopment is foreclosed undBmholster
because the state court addressed #imabn the merits. (Doc. 42 at 2-3.)

A. Factual and Procedural Background

1. Mitigation Investigation and Presentation
On July 29, 2003, the fa County Public Defer, initially appointed to

represent Petitioner, moved to withdraw,gtiPetitioner’s dissatisfaction and his desi

to be represented by attesnBrick Storts. (ROA 33)The trial court granted the motion

> “ROA” refers to the 17-volume record appeal from trial and sentencing. “RT
refers to the reporter’s transcripts from Petigr's state court preedings. “APP” refers
to the record on appeal frodirect review to the Arizon&upreme Court. The origina

transcripts and certified copies of the staial and post-conviction records on appsal

were provided to this Court by thei2ona Supreme Court on May 29, 2015.
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and appointed Storts and attorney Daf@idsham to represent Petitioner. (ROA 36.

Counsel assured the court that the deféaraen met all the qualifications for defens
counsel in death penalty casas,specified in the AmericdBar Association Guidelines
for the Appointment and Performance of Defe Counsel in DeatRenalty Cases, with
the exception of obtaining mitigation expert, but wouldexamine the propriety of
obtaining a mitigation expert toe involved in theepresentation of théefendant at such
time as same becomes necessary and/ooppate.” (ROA 40.) Subsequently, couns
filed motions requesting the appointmentrofigation specialist Mgy Durand. (ROA 48,
76.) Durand indicated in her declaration ttre case could requirg to 1500 hours, but

counsel advised the court that the defemsant would work to minimize those hours$

(ROA 76.) On October 6, 2003, the trial coappointed Durand as mitigation speciali
and authorized the first 800 hours of mitigatinvestigation. (ROA84; RT 10/06/03 at
42.) On October 27, 2008e court reaffirmed Durandappointment and set a trial dat
of September 7, 2004. (ROA 109.)

At a pre-trial conference on February2®04, counsel represented that he had
received anything from his mitigation expeand at counsel's request, the trial cou
ordered the defense to provide the mitigatieport to the prosecutor by April 30, 2004
(RT 2/2/04 at 26—-27; ROA 172 at 3.)

At a hearing on March 22, 20@éunsel expressed to ttr@al court his frustration
with Durand in regardo the April 30 dedthe for mitigation disclsure. (RT 3/22/04 at

40-41.) Counsel suggested, and the coureéext that it would be good to hear from

Durand directly at the mé scheduled hearing.d)) Before that hearing occurred
Petitioner provided notice to the court thatvneuld be exercisindpis right to a speedy
trial, while simultaneously seeking to canie the trial date from September 7 to mi
October, recognizing that faof the required mitigatin testimony with the related
witnesses cannot be available” by Sepdiem7, 2004. (ROA 206.) Petitioner explaine
that his request for a speedy trial was beindena conjunction witthis previously filed

motion for change of venudd()
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Petitioner then filed a motion for a contimga of trial, explaining the continuanc
was necessary to obtain the necessary niiga(ROA 207.) Petitioner anticipated tha
he would be able to supptite majority of mitigation diclosure by June 18, 2004d.}
In his reply, Petitioner explained his stigatdor the apparently inconsistent motions:

The Defendant has made it clear thath# motion for change of venue is
denied and the efforts to select ayjwithin Pima County are unsuccessful,
the Defendant will not agree to an extedctontinuance inrder to seek an
out-of-county venue for purposes of tridhat is, if a fair and impartial
Pima County Jury cannot be selectdte Defendant will not agree to a
continuance of unreasonable duratiororder to allow the court to secure
the facilities for an out-of-county ttia. . . [T]he Defendant has made his
position clear that he is unwilling to “gwt a try” here in Pima county and
then delay the trial in der to secure an ouf-oounty courtroom once it
becomes apparent, which it will, thafaar and impartial Pima County Jury
cannot be selected.

(ROA 214 at 4.)
At the hearing held on Apr26, 2004, Durand assertégat she could not comply
with constitutional mitigationrequirements under the Jurd® mitigation disclosure

deadline, explaining that she usually heighteen months to oaplete a mitigation
investigation, and that sheaiinght the trial should be setrfdpril, 2005. (RT 4/26/04 at

58-61, 66—67.) Storts informed the court thathad explained to Durand that an Apri

2005 trial was not acceptabléd.(at 62.) The court reset the trial to November 16, 20
with a mitigation disclose deadline of July 1&004. (ROA 219 at 2.)

On June 7, 2004, Storts informed thaiutahat he would be prepared to mak
mitigation disclosure by the Qul6 deadline, and try the ®ain November. (RT 6/7/04
at 15-16.) On July 16, 2004, Petitioner filed his mitmatdisclosure, disclosing siX

expert withesses, and numerous family meraband others familiar with Petitioner.

(ROA 240.)

At the next status conference on Jaly, 2004, Storts infoned the court that
Durand had been fired, andatithe defense teahad put together the mitigation in thre
weeks. (RT 7/26/04 &l.) Storts conveyed d&h Petitioner was “more than satisfied” wit
the mitigation efforts, and that “[f]lor theaard,” since May 1996he had tried “34 first
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degree murder cases. Twelve of them wdwath cases. | have nobody on death roy
(Id. at 22.) He represented that Basham, had tried “at least, | don’t know, ten or t
death penalty cases” in whid¢te was involved irthe mitigation aspects “from start t(
finish.” (Id.) Storts explained to the court thaetidea of mitigation investigation in g
capital case taking up toyear and a half “just doesmtake a whole lot of senseld( at
23.)

Thereafter, the State moved to continue thal based on insufficiencies in th

mitigation disclosure. (ROA 251At a hearing on the motioBasham admitted that their

experts had not completed their work. (R1L.2/04 at 16, 18.) The court set a neg
disclosure deadline for September 17, 2004, @ new trial date afanuary 19, 2005. At
a second status conference on October @4 2Basham again admitted that he had 1
fulfilled his disclosure obligations, and ethcourt set a new disclosure deadline
November 1. (RT 10/4/04 at 17.)

The jury returnedh guilty verdict on March 10, 2&. During the next phase o
trial, the penalty phase, defense counsek@nted testimony from eleven lay and fiy
expert witnesses. First, defense coumsekented testimony from family members al
others who knew Rigioner. Father Ricardo Ford, a Calibgriest who knew Petitioner’s
family, though his recollection was “prettydggy,” testified that Petitioner grew up ir
Barrio Hollywood, a neighborhoadith a lot of drug problems. (RT 3/1/05 at 54-55, 5¢
59, 63.) Ford recalled Petitioner as a “strdsset” little boy, and described Petitioner’
mother’s family as “constdly pretty dysfunctional.”Id. at 63, 67). Ford was aware thé
Petitioner's maternal uncles had serious dadgliction problemsand that Petitioner’s
mother had been abused by her fated was an extremehervous personld. at 61,
65). He described Petitioner's mother as vegtivated, likeablerad a respected nurse
who had good values which she would hgassed on to her son, though she had
problems and may have been overdoing medicatidnai 65, 71-72.)

Petitioner's mother, Julie Lingenfelterstéied she was sexually abused at tl
hands of her own father fromvary young age, untdhe was 15 yearscI(RT 3/1/05 at
80, 82, 84.) She developed aexia and bulimia when sheas 10 to 11 years old an(
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attempted to commit suickdthree times by age 13d(at 82, 92.) Petitioner's mother

was also physically and emmanally abused by Petitionerfather, John Cruz, Srid at
97-98, 100-101, 120.) Petitiongitnessed this abuse and was also a victim; Petition
mother recalled an incident when Petitiomexs eight years oldna his father hit him
“like 60 to 80 times” with a beltld. at 102—04.) Petitioner's mother was later diagnos
with PTSD and bipolar disordedd( at 106.) Although Petitioner's mother was close
Petitioner when he was a baby, when he gypgdy she “didn’t really touch him, hug him
kiss him, hold him as much @ mother should have.ld, at 92.) Petitioner’'s parents
eventually divorced, and Petitier's mother allowed Petitionerfather to have custody
“with the condition he woulahot beat him.” (R 03/01/05 at 110, 112) When Petitioner
was 13 years old, Petitioner’'s father renedria 15- or 16-yeartd girl who locked
Petitioner out of the hoesand did other abusivhings to Petitioner.ld. at 110-11.)
When Petitioner was 15 years old his fatbeffered a brain aneurysm and didd. @t
112.) Petitioner was very depredsand his grades declinedd.(at 115.) Petitioner’s
mother sent him to a psychologist, but it didn’t really help hich) (

Petitioner’'s mother married &te Lingenfelter irt986 in Los Angeles, California,
(RT 03/01/05 at 109.) Petitioner's mother agré®at she and Steve were willing to giv|
Petitioner a home and provide himth anything he wantedld. at 123.) After living
with his father for three yearBetitioner moved to Californi@ live with his mother and
Steve. [d. at 111.) He lived with themantil he was 17 years oldd( at 117.) Petitioner’s
mother testified that Petitioner wanted to retto Tucson, so Petither was sent to live
with his maternal grandmother in Tucsold.) Petitioner's motheacknowledged that
Petitioner’s adult uncles, Eddie and Luis, wiad alcohol and drugroblems, also lived
with his grandmotherld. at 85-87, 118.)

Susan Alcaraz, Petitioner's maternaing testified that she cared for Petitiong
when his mother workedat times for days, weeks, and montHd. Gt 136.) Susan
Alcaraz testified that Petitionertmother “had a lot of prdems” and “couldn’t express
and show him . . . love”; she never saw awdence of physicadbuse of Petitioner or
his mother, althoughis father was verbally abusivéd.(at 137, 145, 149-50.) After his
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father died, Petitioner changed and “startiethg marijuana, and see was a little bit
reckless.” [d. at 145.)

Albert Montenegro, Jr., Petitioner’s cousam his mother’'s side of his family
testified that he and Petitioner went to high school together amdk @icohol and used
drugs, including marijuana;ocaine, acid, andhushrooms. (RT 3/0@5 at 145, 148.)
Albert testified that Petitiomechanged after his fatheredi, becoming isolated and
staying inside, not wanting tolkato anybody “for years.”ld. at 148—49.) Albert testified
Petitioner had been using meththe time of the offensend that Petitiner would get
paranoid when he used mettd. (@t 150.)

Joe Cruz, Petitioner's paternal uncle,tifeesl that he witnesed no verbal or
physical abuse between Petitiosanother and father, althgh his brothewas kind of a
“prankster,” not knowing wheto stop, and upsetting Petitioiteemother. (RT 3/02/05 at
19-20, 31.) Joe was not awaof any abuse of Petitionéy his father, and thought
Petitioner's mother treated Petitioner welld.(at 32.) Joe Cruz testified that after
Petitioner's father re-married, Petitioner'segimother “would do cruel things” to
Petitioner. [d. at 37.) Joe Cruz agreed thattif@ner's mother and father treated
Petitioner well i[d. at 32), but testified that it was hawd Petitioner to lose his father, and
that he wished Petitioner could have liweth the Cruz side of the familyld. at 24, 27,
32.) Since Petitioner's mother had custody, haevethe Cruz family had to respect her

wishes to have Petitioner live with his gdaother Montenegro in Barrio Hollywood,

105

neighborhood that “had a reputatiof gangs and drug activity.Id( at 26-27.)

Delia Cruz, Petitioner’s paternal aunt, testified that Petitioner's mother |had

problems and was not really there for Petitiofjp]hysically or mentally,” but agreed
that his mother showed and sk@tove with him, and tried tmstill family values in him.

(RT 3/02/05 at 42-43, 58.) In wwast, Petitioner's stepmothemas an insece teenage
bride with bipolar disorder, ar‘'wasn’t that much of aling person” towards Petitioner
(Id. at 45, 59.) Delia also dedloed Petitioner’s father as aagpkster, but agreed that h
was a loving father to his son, showed faffection and providetbr him, and had good
values that he would havedd to impart to his sonld. at 41, 56-57.) Delia testified that

D
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Petitioner was filled with “so much paim@ devastation and . .. just emptiness”
following the death of his ther. (RT 3/02/05 at 46.)

Romelia Cruz Holguin, Petitioner’'s paternal aunt, testified that Petitioner’'s mqther

was not “very comforting” and his stepmotherdn’t like [Petitiong] very much” and
would repeatedly lock him outside of theuse, but had no evidence corroborating the
allegations that Petitioner's father was abeis (RT 3/02/05 aB3, 85.) Holguin was
aware that the Montenegrtzartied a lot,” and she suspected Petitioner used drlags.|(
at 87, 92.) She recalled that Petitioner had a lot of problems in sddoak 94.) Holguin
described an occasion in W&2003 when Petitioner cante her house and appeared
“nervous and edgy” and “paranoid,” and svmping after jumpig out a window to
avoid the police.Id. at 94-96.)

Tara White, Petitioner’s wife, testifiethat she married Baoner in 1996, and
their son was born in 2000. (RT 3/02/05 Hi7-08.) White testified that she and

Petitioner smoked marijuana, and Petitioner used cocdoheat(111.) Petitioner had

D

mood swings and was éand depressedld( at 112.) A few months after they wer
married, Petitioner was arrested Ihinbis for a marijuana offenseld; at 113.) After

Petitioner’s release from prison in 1998, ttweiple moved to ZupnNew Mexico, where
Petitioner helped to run th&hite family businessesld; at 115-16.) In 2001, Petitionef
started using drugs and “went nutdd. @t 117-18, 129.) Petitioner’s use of drugs caused

the marriage to disintegrate, and White andtiBeer mutually agreed he should leavs

1%

(Id. at 130, 132.) Petitioner moved back tac3on, leaving White and their eight-month-
old son. [d. at 129-30.)

Lora Galioto, the mother of one of Cruzhildren, also tesiiéd. (RT 3/03/05 at
119.) Galioto testified that, during higgthool, Petitioner lived with his grandmothe
used pot and LSD, and dropped out of schadl.gt 122, 124.) Galioto recalled that the

members of his grandmothef®usehold wesd drugs, mostly cogze, while Petitioner

-

lived there. [d. at 125-26.) Even after he moved ofithe home, he maintained contagt
with his drug-using unclesld, at 129.) Galioto testified EBoner’s drug use resulted in

his decline and culminated in thertenation of their relationshipld. at 130-31.)
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In addition to the familywitnesses, the defense also presented mitigal

testimony from Sergeant Sean Stewart alagnes Maccarelli. Sergeant Stewart,

sergeant with the Correctiolireau of the Pima County &tiff's Department, testified

that Petitioner's disciplinary record duringshpretrial incarceration revealed nothing

indicating Petitioner was a threatother inmates or staff. {R3/02/05 at 69.) Maccarelli,
Petitioner’s neighbor, testifiethat he was with Petitioner iApril or May 2003 when
someone shot at them from a car. (RT 03/0405-8.) A few days later they were sh
at again. Id. at 10.) Maccarelli stated that the poldid not respond to the first inciden
and “never took the dafor the second.I@. at 9, 12.)

The defense also presented testimérgm a number of expert witnesses:
clinical psychologist (Dr. Hector Bariky, a developmental pshologist (Dr. Laura
McCloskey), a specialist in addiction medicine (Dr. Mike Austarpharmacologist (Dr.
Edward French), and the president of aaie correctional consulting firm (Jame
Aiken). (RT 3/3/05 at 5-36, 36—11RT 3/4/05 at 18-1068,06—36, 136—73.)

Dr. Barillas interviewed Petitioner for ovdive hours, reviewed records, an
conducted interviews of fatg members and Petitioner’'s exife. (RT 3/3/05 at 37-39.)
Dr. Barillas gave Petitioner a variety of te$bd assess intelligence and memory, and
determine whether Petitioner haayaind of brain dysfunctionld. at 40—41.) In writing
his report, Dr. Barillas reviewed and relied a report of neurgychologistShannah
Biggan. (d. at 40, 47.) Dr. Barillas reportedahDr. Biggan found Petitioner had n

serious memory deficits or learning disordeld. &t 47, 106.)

Dr. Barillas assessed Petitioner’s historyglnfg and alcohol abuse as “significant

and “quite extensive,” starting his teens after his fathertleath, becoming worse afte
the age of 21, and culminating in his usedafgs just 24 to 48ours before Officer
Hardesty’s murder. (RT 3/3/0&t 49-50, 56.) Petitioner's e®f LSD was extensive; he
also used hallucinogenic mushrooms and mamig) then later on cocaine, and, after t
age of 21, methamphetamindd.] Dr. Barillas diagnosed Petitioner with intoxicar
abuse disorder.Id. at 51.) Dr. Barillas opined that factors that may have influen

Petitioner’s involvement ith drugs included théoss of his fatherrad lack of emotional
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support from his mother, in addition to negatpeer and family influences, specificall
from the Montenegro sidef Petitioner's family. Id. at 53, 58-59.) Dr. Barillas

commented on Petitioner’s childhood environtmestating that Petitioner’s father was

poor role model, with a histy of marital problems and dastic violence, and that the

lack of affection Petitioner received from m®ther made him feépretty abandoned.”
(Id. at 59-61.) Dr. Barillas suggested thtitioner's poor school performance wg
attributable to the divorce; there was¢lear evidence of learning problemkl. (at 61—
62.) Additionally, Dr. Barillas stad that being the object physical abuse is considere
a risk factor for violent recidivism and rcaontribute to a decision to use drugdd. at
63.)

On cross-examination, Dr. Barillas ackviedged that Petitionarever told him he

had been physically abused by his fatheaf there was some ewdce of a close, loving

relationship between Petitioner and his fatland that Petitioner's mother was possiblly

lying about the father’s abesDr. Barillas didn't remendy if Petitioner reported that
there was domestic violence in the homiel. @t 87-89.) Dr. Barillas testified tha
Petitioner reported that he was emotionalysed by his father and his mother “wasr
there” for him. (d. at 112.)

Dr. Barillas also diagnosed Petitioneith PTSD, stemming from incidents ir]
which he was shot at and beatgnpeople who waed to kill him. (RT3/3/05 at 67, 69.)
According to Dr. Barillas, Petitioner's PTS##fects the way he perceives events in |
life and causes him to overreact in certaituations, a condition which would b¢
exacerbated by the use of drugspecially stimulantsld. at 73.) Dr. Barillas explained
that Dr. Biggan’s report contradicted his fings in part, because, in addition to findin
no current evidence of depremsj Dr. Biggan also found nevidence of anxiety, and
PTSD is an anxiety disordedd( at 105-06, 118.) When questioned about Petitione
ability to conform his conducto the law, Dr. Barillas tified that he could not
specifically render an opinion on Petitionerssate of mind at the time of Office

Hardesty’'s murder because hever spoke to Petitioner aliaihe crime, but within a
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larger framework, he opined that Petitionedbility to conform his conduct to the
requirements of the law was impaireldl. @t 83.)

Dr. McCloskey, a developmental psyabgist, reviewed recos] including child
custody records from Petitionepsmrents’ divorce mrceedings, interviewed some famil
members, and spoke with Petditer the day before she tettf. (RT 3/4/05 at 23, 53.)
Dr. McCloskey opined that Pebiier was abused psycholodigand physically and was
neglected from middle childhood ond(at 25.) McCloskey further detailed Petitioner

S

family history of abuse. Sheestified that the domestic violence in the Cruz househpold

affected all aspects of Petitioner’s life:

Yes, | think the domestic violence, espadly that cloud of that—the kind

of horrible shadow of that marriagehich was so brutal, you know, this
woman was hit all the ie. John witnessed it. She was thrown on the
ground. She was afraid he was goingitbher and the childat one point. It
was—it was chronic and it was seveasd | think it didreally at some
time—this boy—it stunted his growth. &h the lack of really a functional
family for him to go back to after thdivorce really solidified | think his—
his drug use and problems.

(Id. at 44.)
According to Dr. McCloske the point atwhich Petitioner “snaped” was when
his father died.Ifl. at 34—35.) Dr. McCloskey explained:

So John was not in a good situatidmut this was a stressor he couldn’t
possibly cope with. Helid not have the natudjacoping skills for and
started doing drugs to—to self-medicdtéhink the year his father died he
told me he took, | don't ksw, hundreds of acid trips drthis is just really a
sign because acid does kiofimimic the state of gghosis. So this is kind
of a sign of a child, he’s very, vemjisturbed who wants to escape into
another world of—of almost schizophrenia.

(Id. at 35.)
Dr. Austein, an internal medicine ciraddiction medicine specialist, did nd

interview Petitioner, but reviesd interviews with Petitioner, documents regardi

Petitioner’s history, and the reports of DBsggan and Barillas. (RT 3/3/05 at 7-8.) Df.

Austein testified about general principles addiction, including that drug addictior
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causes familial, job, and financial problenad often leads torime; many addicts
would not be involved ircrime if it were not for their addictionld, at 16-17.) He
testified that drug addiction is often the resflattempts at self-meézhtion; the need to
self-medicate can stem from mental illnessaoklof self-worth antack of affection and
love from family. (d. at 13—-14, 19-20.) Dr. Austeimdded that amphetamine use
particular is associated with amphetamp®ychosis that may lead to violence ar
paranoia. Id. at 21-22.) After reviewing Petitionersecords, Dr. Austein classifieg
Petitioner as a drug addictd(at 23.) Although Dr. Austeinould not specifically opine

whether Petitioner was under the influence dutimgmurder, or what role drugs playe

in his conduct on that dafetitioner’s drug history combinesiith the presence of drugs

in his system suggested that, at a minimumcdwdd have been in a “fog” at the time ¢
the murder as a result bis habitual drug useld, at 33-35.)

Dr. French, a pharmacologist, testifiedyaeding the effects of certain drugs. D

French testified that cocaine is a stimulémat induces the “fight or flight” response.

Crystal methamphetamine produces similaehavioral effects and also leads
neurotoxicity, meaning it damages brain ce{RT 3/4/05 at 113-14, 117.) Dr. Frenc
reviewed records from Petitioner’s hospitaliaa after the murder indicating he had
high level of methamphetamine in his systeoggesting he had used within the past tv
to three days, or even a few hours earlt. French explained methamphetamine uss
are “hyper, they can be very jittery. . [and]tless . . . they can also feel anxious, th
can become irritable, thegsan become impulsive, which can lead to bad thindd.”at

123-24.) Additionally, “the dager with methamphetaminetas that when using the

drug, a person might overreact to certain situatiolas.at 128.) Finally, Dr. Austein

n
nd

—

testified that methamphetamine and cocaisers were at their most dangerous whien

“starting to crash” from a high, because “thene really irritable, they can get reall
paranoid and then all of adaden something can set theffit @hey can be startled, they
can be confronted and they daswve unpredictable violenceld( at 130.)

Aiken, a former warden and correctional consultantifiestthat from his review

of Petitioner's prison and jail records, Benher would not be ansidered predatory,
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would be categorized as among the least dangeprisoners, and would remain in stri
confinement where he could béectively managed for the rest his life. (RT 3/4/05 at
137, 152, 157, 161-62.) Onosis-examination, Aiken admittene had testified similarly

on behalf of three to four loér defendants in the past yedrso, and had given similar

testimony in favor of a defendant whodhassaulted other inmates and a guddl. gt
163.)

At the end of the penaltphase, the jury unanimdysdetermined to impose a
death sentence. (ROA 630.)

2. Petition for Post-Conviction Relief

Gilbert Levy was appointed to repres@etitioner in state PCR proceedings. (D¢
31, Ex. G.) Levy retained Brank, the mitigation investagor in Petitioner’'s case, td
investigate mitigation fothe post-conviction phadeDiFrank concludedhat significant
mitigation investigative tasksot conducted prior to Petitiorie sentencing still needeo
to be completed.See id. Ex. L.) Storts and Basham ebjed to DiFrank’s appointmen
alleging that there was a conflict of interestated by DiFrank’s dual role as the origin
sentencing mitigation investigat and her renewed role in that capacity for the P(
proceedings.Id., Ex. O.) Levy initially requested a hearing redang the conflict of
interest allegations and filed a motion tondact the deposition dbtorts but he later
withdrew his requestsld., Exs. O, S, T.)

On January 27, 2012, g filed an amended PCRetition, alleging that
Petitioner’'s sentencing counsel failed to coridac adequate mitigation investigatior
failed to provide their expertsith highly relevaninitigation evidence, failed to present
comprehensive historgf drug abuse, failetb show how Petitioné&s drug abuse was
related to the crime, failed to have mertehlth experts opine on Petitioner's ment

state at the time of the offense, failed tegant appropriate expert testimony to expla

® DiFrank was the fact investigator ployed by Petitioner’s i@l team, and took
over Durand’s responsibilitiestaf Durand was fired. (Do81, Ex. X at Ex. 4.) Though
she had no training and expeeras a mitigation specialishe was assigned the task ¢
interviewing mitigation witnessesdhDurand failed to interviewld.) After Petitioner’s
sentencing DiFrank received training andvesal years of work experience as
mitigation specialist.l{l.)
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the causal connection between Petitioner's social histodytle crime, and failed tg
prevent their client from denying responsibilityr the crime in frat of the jury at
sentencing. (Doc. 31, Ex. W at 29-35.) Petitiorsrpported his petition with statement
from family members, the dexiation of DiFrank, an affiavit from mitigation specialist
Teresa McMabhill, and reports from Drs. Mloskey, Barillas, md Cunningham. (Doc.
31, Ex. X.)

DiFrank explained that her role inethinitial mitigation investigation was tg
interview witnesses and thatitigation records were not ated with her. (Doc. 31, Ex.
X: Ex. 4 at 15.) DiFrank stated that heiliépto identify and devip mitigating factors
was severely compromised as a result ofldek of experience, limited responsibilities
lack of coordination with incoming recadand unrealistic time constrainttd.(at 3.)
During her investigation in the post-convon phase she contacted family membe
some of whom had not been contacted rdurthe initial mitigation investigation, ang
obtained information that Petiher’s trial counsel had failed to discover. (Doc. 31, B
X: Ex. 4 at | 11, Exs. 20-33, 36-37.)

Mitigation specialistMcMabhill summarizedthe new evidence DiFrank gathere
that would have been helpfio Petitioner at sentencing:

Most significantly with regard torecords, the post-conviction relief
mitigation specialist retrieved the volumous mental health file that existed
on Mr. Cruz’'s mother. These recordglmed his mother’s long history of
serious and debilitating mental ils®e which undouledly adversely
affected Mr. Cruz as he was grogimp and about which the jury heard
very little.

From the interviews the . . . mitigan specialist conducted, she learned
that Mr. Cruz’s father and paternabgdfather were cruel and sadistic; his
mother habitually abused drugs evhhe was a yag boy and snorted
cocaine in his presence; his maternal grandfather sexually abused Mr.
Cruz’s cousin (as well as Mr. Cruzsother); several relatives had serious
drug and/or alcohol problems; the ext®f the drug daling and use that

" During sentencing proceiags, Petitioner read a stater in which he denied
killing Officer Hardesty, but apologized nonetheless, acknowledgmg “indirec
g%sgjonsmll[lty]” for Hardesty’s death becausadh away. He chased me.” (RT 3/8/05
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occurred in Mr. Cruz’'s maternal grdmother’'s home—where he frequently
lived—was much greater d@h revealed at triala number of relatives
suffered from mental illness; Mr. Cruwas physically abused by his
mother—not just his father; his meth became very promiscuous after
divorcing Mr. Cruz’s father, and severelatives were aware of the abuse
[of] Mr. Cruz and his mother by his tfeer. At trial, the sole source of
information about this abuse was Mtuz’s mother, and her testimony was
discredited because there was no corroboration.

(Doc. 31, Ex. X: Ex. 16 av-8.) Additionally, interview notes and declarations from

family members suggested that the family had experienced instances of police brd
(Id., Ex. X: Ex. 23-25.)

Petitioner also submitted a report from BPicCloskey. (Doc. 31, Ex. X: Ex. 38.
Dr. McCloskey reviewed the interviewsndh statements of Petitioner's family the
DiFrank had obtained during gieconviction proceedingsld{ at 2.) Dr. McCloskey
opined that the new interviews corroboraesaflier reports of domestic violence an
abuse of Petitioner by his fathedd.] Dr. McCloskey notedthat the “child abuse
descriptions in the currenteport add different perpetoas and different types of
maltreatment; the severity and duration are alscse than revealed several years ag
(Id. at 3.) Dr. McCloskey comaded that Petitioner “wasbased and abandoned at g
early age; he was the victim of physical attsafrom his father, spfather, and materna
uncles, and he was socialized into a worldlafg dealing while liing with his uncles.”
Dr. McCloskey stated that the “extraarary neglect and abuse explains ho
[Petitioner’'s] life became embedded in crimimctivities and how violence was the ma
currency of the world in whit he lived. . . . A raft otraumatic events and baq
influences compounded to skeajohn Cruz’'s developmenrthe choices John Cruz mad
emanated from this history, and in parere determined by forces well beyond h
control for much of his early life.ld. at 13.)

Dr. Barillas reviewed the new informatigorovided to himby PCR counsel and
DiFrank, and concluded th#te information raised the gsteon of a possible Attention
Deficit/Hyperactivity Disorder (ADHD), witch was not addresdeduring the direct

testimony of Dr. McCloskey, and, if foundould make a link between the impulsivit
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associated with this problem and its highretation with intoxicant abuse problems i
adolescence. (Doc. 31, Ex. X: Ex. 39 at 2x) Barillas noted that he was not asked abg
Petitioner's mental state at the time of tfeense during his testiomy at trial, but was
now of the opinion that RB&oner was probably under thafluence of cocaine and
amphetamine at or shortly before the time of his arr&k). Thus, “his judgment was

probably impaired to conform his odunct to the requirement of the law.ld() Dr.

Barillas concluded that Petitioner “had syoms and conditions that were not self-

evident at the time of trial.d. at 3.)

Dr. Mark Cunningham, a clical and forensic psycholagi analyzed 27 different
developmental and environmental risk tast based on the praNing developmental
perspective in 2005 thadult outcome is a function ofghnteraction and balance of ris
factors and protective factors in childho@t. Cunningham explained in his report th;
as risk factors increase, and protective factigcrease, there is an increasing probabi
of adult maladjustment, substance abus®l dependence, perality disturbance,
delinquency, criminality, and criminal violea. Dr. Cunningham g&htified several risk
factors Petitioner was exposed to as a chidjuding: (1) transgenerational family
dysfunction and hereditarypredisposition to pshological disorder, personality
pathology, and alcohand drug abuse ardkpendence; (2) neurexklopmental issues
including probable fetal substance exposigatning problems in school, chronic stre:

in childhood, and head injes; (3) parenting and family influence characterized

=}

Ut

ty

5S

by

Petitioner's mother’s pghological disordersral substance abuse, parental conflict and

neglect, domestic violence and family mindg of aggressionand crime; and (4)
childhood onset of alcohol armttug abuse, teen onset of psychological disorders,
cocaine and methamphetamine abuse, wibompanying paranoia and psychologid
decompensation at the time tife offense. (Doc. 31, ExX: Ex. 41 at 12-13.) Dr.
Cunningham explained that thery was deprived of critel evidence regarding “the
logical nexus between the adverse develogaidactors in [Petitiner’s] background and
the capital offenses.Id. at 52.)
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In response, the State argued that &xlkis level of experience and skill an
overall competency for mitigan work were well documende and that Petitioner was

responsible for any time limitations placed e investigation and preparation of th

case in mitigation. (Doc. 31, EkL at 23.) The State supportéiese assertions with the

affidavits of trial counsel.See id. Basham represented that kegether with Storts, had
handled over 250 homicide casegluding at least 50 capitahses and that “[iJt was the
consistent demand of ¢@tioner] to exercise his right ta speedy trial.” (Doc. 31, Ex|
NN: Ex. K at 2, 4.) Storts objected toetlpetition, stating it contained so many fals
statements and libelous comments they waoenumerous to list,ral were “not worthy”
of a detailed response. (Doc. 31, Ex. NN: Ex. J at 3—4.)

The State also argued thatuch of the evidence PCR counsel presented
cumulative, and thus counsel was notffieetive for omitting theevidence. The State
argued that there was no pejce because Petitioner could mstablish a link between
any of the cumulative édence and Officer Hardesty's mier and because he failed t
make a connection between his conduct andhéstgry of substancabuse given that his
abilities to reason, make decisions, contrad hehavior, and engage in acts of se
preservation remained fully intactd(at 23—32.) The State alagserted that counsel wa
not ineffective for omitting edence of an untreateddming disability and possible

diagnosis of ADHD because nookthe experts mmmended further investigating thes

D

e

v

e

vas

|-

e

possibilities, and Dr. Barillas had testifiecete was nothing to suggest that Petitioner

had a learning disability.ld. at 28.) The State attributetthe failure to suggest 3
possibility of a learning digality or ADHD to both Petitboner and his mother becaus
neither mentioned Petitionerigarning difficulties. kd. at 29.) Additionally, the State
argued that the evidence would not havengea the verdict because there was no cl
connection between the leangi disability and possible ADB, and the offense. The
State also argued that evidence of pastimss of police brutality experienced by th
family was known to the faily, and conceivably knowio Petitioner, but not shareq
with his counsel. Regardless, the State atgueould not have @dnged the verdict.
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Without holding an evigntiary hearing, the PCRourt dismissed Petitioner’s
sentencing IAC claim relying énsively on Basham's anddsis’ affidavits. (Doc. 31,
Ex. RR at 14-15.) The PCPRourt identified the relevarfstrickland IAC analysis, and
found that counsels’ choic@s connection with mitigatiomvere reasonable because thg
were “[flaced with a client charged with the rdar of a police officein the line of duty,
a client who declined to ankwledge responsibility forng action other than ‘running

away,” and who mainta@d his right to a speedy triapupled with ¢ own knowledge

of his background, experiences and familyd. @t 14.) The PCR court had prefaced its

ruling by identifying “some of its salient cadsrations, including a finding that Stort

and Basham had handled over 250 homicidesasd at least 50 capital cases, and {

3Y

UJ

hat

Storts engaged DiFrank after terminatiDgrand because Durand had not completed

mitigation and ignored deadlines for disclosure, and because her “apparent method

take as much as a year and a half on a case and [Petitioner]dvarget on with his

trial.” (1d. at 3.) The Court acknowledged DiRkés declaration which indicated “that

she ‘...did not feel that [she] had sufficieithe to complete . . . assignments. . ." aj
attributed the desire to ‘. . . take the casei&b &is quickly as possible. . .’ to trial defens
counsel.” (d. at 15.) However, relyingn Basham’s affidavit, the PCR court rejects
DiFrank’s conclusion that trial counsel waspensible for rushing the case to trial ar
found that “[ijn fact, ‘It was the consistedemand of Defendant Cruz to exercise
right to a speedy trial."ld. at 15.) The PCRawrt further found:

In maintaining his right to a speedyatr defendant placed himself in the
position of cutting short the mitigatiomvestigation, a time constraint of
which he now complaingzurther, the defendant himself would have been
aware of the majority of the newlliscovered facts alit his childhood,
family history, and abuse at the timeho$ decision to exercise his right to
a speedy trial. Defendant certainly abtlave informed trial counsel of the
existence of such evidence.

(Id. at 15.) The PCR court also falithat prejudice was lacking und&tricklandbecause
Petitioner's new mitigation evidence was cuative. Additionally, the PCR court founo

that, even if the evidence was not merely cumulative, “[g]ienweight to be afforded
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the ‘missing’ mitigators, as against thegeayating factor of the murder of a lay
enforcement officer, defendant can demonstrate no prejudidedt(17.) The PCR court
further concluded that “none of the fact@ddressed by defendant, either alone or

connection with other mitigationyould alter the sentence @déath as found by the jury.’

(Id. at 17.) The PCR court emphasized thezéma Supreme Court’s consistency in

declining to give much weight to factorsstéint in time from the ane, unrelated to the
crime, or that suggest an inability to appate the wrongfulness of the condulzt.)(

The Arizona Supreme Cdudenied Petitioner's requefor review of the PCR
court’s decision. (Doc. 31, Ex. XX.)

B. Claim 1: New Evidence

In Claim 1 Petitioner presents new ghéions and proffersiew evidence in
support of an expanded claiof deficient performance andegyudice as a result of trial
counsels’ ineffectiveness at sentencing. (& at 97-137.) The new allegations are
follows:

(1) Counsel encouraged Petitioner ssext a denial of responsibility defeng

despite knowing Petitioner had amnesia foe events surrounding the offense al

without explaining to Petitioner that thistrategy was untenable and would greag

increase the risk of a death sentence. (Doc. 28 at 98-99.)

(2) Counsel failed to investigate Petiter's mental state at the time of th
offense. [d. at 99.)

(3) Petitioner's mother consumedcathol while pregnant with Petitioner

Petitioner has cognitive defects consistent \aitheurodevelopmental disorder, includir

Fetal Alcohol Effects, and Petitioner’s cognitidefects manifested in elementary schqol

when he was diagnosed wihlearning disability and ptad in special educationd( at
99-100.)

(4) Dr. Biggan reviewed her billing reas and concluded that she had spe

no time in consultation with Petitioner’'s couhssgarding the implications of the testin
results described in the repstie prepared prior teentencing in 2004. She reviewed h

2004 report and concluded that Petitioner presents with neurological impairment
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brain damage, though not sexeDr. Biggan reviewed ewihce of Petitioner’s learning
disability and evidnce that Petitioner's mother dkaalcohol during pregnancy, and
stated that this evidence warranted further explorabipna neuropsychologist. Dr
Biggan indicated Petitioner'sognitive functioning wow have the tendency tc

significantly degrade and ripen into signifitareuropsychological deficits under highl

‘Q

stressful conditions, and Petitioner's amnesiggests severe cognitive degradation gnd
brain dysfunction at the time of the offendd. &t 101-05.)

(5) Petitioner’s early onset substanbeise and inability to overcome addiction

relate to the fact he was born with amtreated neurodevelopmental disorder |in
combination with the fact #t since childhood he has su#fd from clinical depression,
Further, prior to his addictioto methamphetamine—an ackittn he had resisted unti
early 2002—~Petitioner had no reptibn for aggressiveness wapolence, but lost control
of his life after becoming addicted to methd. @t 106—09.)

(6) Neuropsychalgical testing conducted byrDKenneth Benedict in 2014
indicated that Petitioner’'s cognitive deficitdentified both in Dr. Beedict’s testing and
the earlier testing of Petitionewere strongly indicativeof brain damage, and ar¢
associated with and compowet by problems that are désemental in nature, i.e.,
Petitioner was born with them. Dr. Benediatso concluded #t Petitioner had
compounded his neurodevelopmental defegith acquired brain injury from other
trauma, e.g., polysubstance abuse and hisriigtf psychosocial trauma. Dr. Benedict
concluded that Fetahlcohol Effects are among the wses involved in Petitioner’s
historical and present patte of neurodevelopmentadnd cognitive problems. Dr.
Benedict also concluded that Petitioner’s funmitng deteriorates whelme is confronted
with emotional arousal. He determined, & high degree of certainty, that under
conditions of emotional arousa&etitioner would display rapideterioration in planning,
judgment, the ability to alter behavidrased on incomingnformation from his

environment, and his capacity to regalampulses. Significant neuropsychological

impairments would present with “absolute certainty” if emotional arousal was combinec

with the presence of psychoadigubstances. Dr. Benedict also found that, in the context
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of Petitioner's disturbed psko-social environment, B&oner's pre-existing brain
impairment contributed to his educationaluee, depression, drug abuse, and difficul
in overcoming addiatin. Considering Petitioms brain dysfunction, substance use, al
sleep deprivation at the timef the offense, Dr. Benetti concluded it was “highly
probable” that Petitioner would have difficultgcalling specifics related to the crime ¢
had complete amnesia for the éipperiod surrounding the criméd(at 109-16.)

(7)  After reviewing evidence demdregting Petitioner's mother consume
alcohol during pregnancy and school resotitht demonstrated Petitioner was identifig
as learning disabled, Dr. Blas concluded that all of thprior opinions she offered in
this case, including those gwented to the jury, werscomplete, inaccurate, ang
ultimately unreliable. Dr. Barillas found ah the new evidencsuggested a strong
possibility that Petitioner may have sufferednfra much more sekeform of childhood
neglect which, combined with a neurodey@hental disorder, may have contributed

Petitioner’s suffering from a clinical depressidil. @t 116-21.)

(8) Dr. Cunningham confirmed that, 2004, he was not asked to review Dr.

Biggan’s 2004 neuropsychologlaaport. Having now reviewethat report in addition to
evidence that Petitioner's mother drank dgripregnancy, Dr. Cunningham concludg
that had he been provided with this evicdenhe would have alerted PCR counsel tf
Petitioner suffers from brain dysfunction and aiomality that could be associated wit
Fetal Alcohol Effects.Il. at 121-22.)

(9) Dr. Robert Smith, a psychologisinterviewed Petitioner in 2014 an(

concluded that he sufferetom a history of severe childhood trauma, persists

depressive disorder, hallucinogen use miesn stimulant use disorder, alcohol us

disorder, and neurocognitive rairment. Dr. Smith concludethat, at the time of the
offense, these disorders were sufficiensignificantly impair his emotions, cognition
perceptions, and behavior at the time of the offeideal 122—-34.)

(10) Finally, Petitioner presents evidenthat counsel's representation to tl
state court regarding their homicide and tapiase experience were admittedly untrd

that Basham had relevant capital case semtgr&xperience in only two cases, in whid
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his participation was minimal, and thatoBt had never participated in a capit
sentencing proceedindd( at 134-37.)

C. Claim 1: Procedural Status

BecauseMartinez applies only to procedurallgiefaulted IAC claims, the Court

must first determine whether Claim 1 haseb procedurally defaulted. The partigs

dispute whether this claim was exhausted in state court. Petitioner argues that Cl

presented only in part to the state cqurddies on “new and substantial supporting

aim

evidence” which dramatically elmges the claim as presented in state court, rendering

Claim 1 unexhausteand procedurally defaultedSéeDoc 28 at 144Doc. 37 at 105)
(citing Dickens 740 F.3d at 1319). Respondents eadt that Claim 1 consists of fou
sub-parts: two that are unexistded and procedurally defted, and two that were

exhausted in Petitioner’s stgtest-conviction proceaags. The Court diggees, in part,

with both arguments. As discussed below, i@laiis properly considered as a single IAC

claim with a unified legal theg, and, despite the new allégas and evidence presented

for the first time in this Petition, it is fullgxhausted and not pedurally defaulted.

Claims with separate identities and sefmmements of proof are unrelated for

purposes of exhaustiorkee Kimmelman v. Morrisp77 U.S. 365, 374-75 (1986
(noting the difference between substantil@m underlying an IAC claim and the 1AQ
claim itself, stating “the te claims have separate emtities and reflect different
constitutional values”). In the context ¢AC claims, each unrelated allegation (
counsel’'s ineffectiveness is generally ddesed a separate claim for purposes
exhaustionGulbrandson 738 F.3d at 992 (citinyloormann v. Schriro426 F.3d 1044,
1056 (9th Cir. 2005)). Althagh all IAC claims are analyzedinder the two-prong tesit

established irStrickland this shared analytical framewodoes not necessarily establish

that the claims are relateflee, e.g.Moormann 426 F.3d at 1056 (petitioner’s claim that

—

of

“counsel was ineffective for failing to invisgate and present a viable defense” did ot

fairly present the more spéci claim that counsel was effective in “presenting the

insanity defense”).
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In this case, Respondents have idediffour “sub-claims” in Claim 1, and
analyzed the procedural statfsach separately as follows:
Claim 1(A): Ineffective assistance obunsel for contesg guilt during the

guilt phase of trial, where this defee “carries strong risks for imposition
of a death sentence in the penalty phase” (Doc. 28, at 147-49, 188);

Claim 1(B): Ineffective assistancéor presenting a non-responsibility
defense at the guilt phasetout adequately advisinGruz of the potential
effect of this defense at sentenciihdy @t 149-51, 188);

Claim 1(C): Ineffective assistancerfdailing to adequately investigate
Cruz’'s mental state at the time of the offeridedt 151-56, 185-88);

Claim 1(D): Ineffective assistance ftailing to investigad and present all
reasonably available mitigan evidence and to exgph the significance of
such evidencdd. at 15670, 171-84).

The Court finds, however, that all ofethallegations in Claim 1 represent or
related claim of ineffective assistance ofupsel alleging a failure to investigate an

present mitigation evidence. These sub-clafar® not separate claims of ineffectiv

assistance of counsel,” ratheall of the deficiencies incounsel's performance as

described in the sub-claims arise from colissgentencing-phase mitigation strategis
and the reasonableness of those strategicsidasi that result in a “singular form o
prejudice”—“a single claim thaseeks relief for counsel'failure to investigate and
present mitigation.”$eeDoc. 37 at 9—10.) (emphasisariginal). These sub-claims shar
a single identity and common elements of prediether counsel’'s strategy resulted in
failure to investigate and present mitigatiand was therefore fi@ent, and whether

there was a reasonable probability that the mitigation evidencelvaauke changed the

outcome.Cf. Williams 529 U.S. at 397-98 (when measgrprejudice in a capital cas¢

for failure to present mitigation, courts stu“evaluate the totality of the availabl
mitigation evidence”). Thus, for purposes of thihaustion analysis, the Court examin
Claim 1 in its entirety, as a single ineffee assistance of sentencing counsel cla

alleging a failure to investage and present mitigation.

Ordinarily, Martinez would not apply to a claimsuch as Claim 1, that was$

adjudicated on the merits in state co@#e Detrich740 F.3d at 1246. As discussed
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more detail below, however, the IAC at samding claim that the PCR court reviewe
was in a weaker evidentiary gton than Petitioner pposes in support of Claim 1in this
Court. (Doc. 28 at 97-137.) Petitioner assertd,tto the extent the claim is renderg
unexhausted by nevevidence, the lack of exhdim is due to PCR counsel’g
ineffectiveness, and therefoeny default is excused undétartinez and the Ninth

Circuit’'s decision irDickens (Doc. 28 at 144.) The Court considers the new evide
Petitioner proffers in support of Claim 1rfpurposes of makinthis determinationSee

Dickens 740 F.3d at 1319 (“[A] district court mdake evidence tthe extent necessary
to determine whether the petitioner's claimiréffective assistancef trial counsel is

substantial unddvlartinez”).

D. Fundamentally Altered Claim

A claim has not been fairly presentedstate court if new evidence fundamental
alters the legal claim already considefeygl the state court or places the case in
significantly different and stronger evidentigopsture than it was when the state col
considered itSee Dickens740 F.3d at 1318-19 (citingiter alia, Vasquez v. Hillary
474 U.S. 254, 260 (1986\iken v. Spalding341 F.2d 881, 88(9th Cir. 1988)Nevius v.
Sumneyr 852 F.2d 463, 470 (9th Cir. 1988)).

In Dickens the petitioner argued in state court that his sentencing cou
provided ineffective assmihce by failing to direct the work of a court-appointe
psychologist and to adegtely investigate theetitioner's background.Dickens 740
F.3d at 1317. These genemlegations did not identifyany specific conditions that
sentencing counsel failed tncover. The state court denidtte claim on the merits,
finding that counsel’s perforamce was not deficient andathithe petitioner had failed tc
demonstrate he was prejudicdd. In his federal habeas petition, however, the petitiol
“changed his claim to includextensive factual allegations suggesting Dickens suffe
from FAS [Fetal Alcohol Syndrome] and organic brain damagg.”

In determining whether the petitionerdaim was unexhaust, the court in
Dickensfound that factual allegations not peasged to a state court may render a cla

unexhausted if the allegations “fundamdgtaalter” the legal claim presented an

-36 -

d

J7

d

nce

y

Irt

nsel
pd

her

red




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

considered by the state courtdd. at 1318 (citingVasquez 474 U.S. at 260). New|
evidence fundamentally alters aich if it places the claim in significantly different and
stronger evidentiaryposture than it had in state couRickens 740 F.3d at 1318
(emphasis added) (citimgken 841 F.2d at 883, 884 n.3).

Applying these principles, the court found that Dickens’s “new evidence creates

mitigation case that bears litttesemblance to the nak&dricklandclaim raised before

the state courts.Id. at 1319. It further ned that the claim urged in state court on

“generally alleged that sentang counsel did not effecily evaluate whether Dickensg

‘suffer[ed] from any medical or mental impaent

FAS and organic brain damage placed thaintlin a “significantly different” and

“substantially improved” evidentiary posturéd. Having determined that Dickens’s

and that specific conditions like

ly

fundamentally altered IAC sentencing clamas unexhausted and procedurally barred,

the court remanded for consideratiof cause and prejudice undéartinez Id. It further

instructed that § 2254(e)(2)ddnot bar the district couftom hearing new evidence to

determine the existence cdiuse and prejudice.

Under Dickens the question of whethévlartinez applies to Claim 1 hinges or
whether the claim, as presettin these federal proceedings,fundamentally different
from the one presented in stateurt. The new evidence Patitier proffers to this Court

is indeed “stronger.” It does nohowever, place Petitioner's case insi@nificantly

different or stronger evidentiary posture thiwas when the state courts considered|i
because, unlike the newidgnce presented iDickens Petitioner did present to the state

courts evidence of specific conditions and raempairments, as well as his mental stgte

at the time of the offense.
To determine if Claim 1 is fundamentalljfferent than the IAC claim presente

in state court, the Court compares theClA&laim raised in his PCR to Claim 1 o

- L

Petitioner’'s federal habeas petition. In RER, Petitioner presented evidence obtained

through interviews, records and expert reptreg helped to estibh how “forces well
beyond [Petitioner’s] control fomuch of his early life”contributed to his drug

addiction—including evidenceorroborating and elaborating on the abuse witnessed
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experienced by Petitioner as well as thessibility that Petitiner suffered from a
learning disorder (ADHD) thatould be related to his intwant abuse and impulsivity.
(Doc. 31, Ex. X: Ex. 38 a13.) Petitioner providd evidence suggesting that he like
used cocaine and amphetamine at or shdydfore the time of the offense, whic

impaired his judgment and ability to conforns lmonduct to the requirements of the la

Petitioner also presented evidence thatwas at risk for newdevelopmental issues

including probable fetal substance exposleatning problems in school, chronic stre

in childhood, and heaitjuries, and alleged that thenas a logical nexus between these

adverse developmental fact@nsd the capital offenses.

Petitioner now seeks to expatiee record to idlude evidence indicating that: (1

he suffers from fetal alcohol exposure) (2 suffers from neuropsychological and

cognitive deficits, (3) brain impairments cobtrted to his drug addiction, (4) his brai
impairments would have been exacerbated tassbors at the time tiie offense, and (5)

he was under the influence of cocaine and methamphetamine at the time of the o

The Court agrees with Resmtamnts that, while Petitioner pertts new factual allegation$

that he suffered from additional specific dieal or mental impairments, he als

y

-

=)

ffen:

presented evidence of sp@xiconditions to the state court from which the same

conclusions could bedrawn—essentially, that factors outside Petitioner’'s control

contributed to his drug use, and his impsnts were exacerbated leading up to the

offense. Accordingly, while Petitioner'sledjations are somewhat strengthened by the

evidence that Petitioner suffered from the #peconditions of fetal alcohol exposure

and cognitive impairments that were not wer@d by trial counsel, this claim is nqt

“significantly different” than what he presented to the state courts.

Accordingly, the Court finds the IAC chaipresented in Clairh is exhausted, but
not fundamentally altered bydmew evidence presented imppart of the claim, and thus
it does not fall under the umbrella dflartinez This Court reviews Petitioner’y

ineffective assistance of senting counsel claim under tlsé&rict evidentiary standards

of AEDPA, which, subject to the exceptiosst forth in 8§ 2254(e)(2) and discussed

below, precludes further evidentiary developtmemd limits habeas review to the record

- 38 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

made in the state cou$ee Pinholster563 U.S. at 180-186. Accordingly, Petitioner|s
motion to expand the record, to conduct di@y, and for an evidentiary hearing on
Claim 1 is denied, with the exception oagting Petitioner's motion to expand the record
in part as to Exhibits 1-2&ttached to Petitioner’'s Motidor EvidentiaryDevelopment.
The parties agree these exhibits were path@fstate court record that Respondents were
unable to provide. Moreover, Petitier does not assert, in Clail, that the state court’g
adjudication of this claim “resulted in adag&on that was contrary to, or involved an
unreasonable application of, clearly esttidd Federal law, adetermined by the
Supreme Court of the Uniteda®¢s,” 8 2254(d)(1), or “wabased on an unreasonable
determination of the facts in light of éhevidence presentemh the State court
proceeding,” 8§ 2254(d)(2). Thus, Petitioner mad established he is entitled to relief
under AEDPA as to Claim 1, and the Court denies this claim.
E. Claim 2

Petitioner does assert in Claim 2 that gtate court’s denial of his claim that

—

sentencing counsel performed ineffectveby failing to investigate and preser
mitigation evidence during ¢éhpenalty phase constituted anmreasonable @fication of
clearly established federal law and was base@n unreasonable determination of fagts
under 8§ 2254(d)(1) and (2)SéeDoc. 28 at 189-199.) Because Petitioner’'s IAC |at
sentencing claim, as alleged in Claim 2, wigmied on the merits in state court, thjs
Court’s review is limited to the state covecord and Petitioner entitled to evidentiary
development only if his aim satisfies § 2254(dRinholster 563 U.S. at 180-81, 185
see, e.g.Henry v. Ryan720 F.3d 10731093 n.15 (9th Cir. @3) (explaining that
Pinholster bars evidentiary hearing unless pentr satisfies 8 225d)). Accordingly,
before taking up Petitioner's motion for iggntiary development, the Court first
addresses whether Petitioner beesared the 8 2254(d) hurdigee Brumfield v. Cajri35
S. Ct. 2269, 2283 (2015).

When conducting its analysis, this Court must review the “last reasoned state| cou

opinion.” Yist v. Nunnemakeb01 U.S. 797, 803 (1991). Wi the state’s highest cour

denies the claim summarily, the federal cdooks through to the last reasoned decisign.

—
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See Johnson v. Williams (Tay&68 U.S. 289, 29i.1 (2013). The last reasoned decisiq
here is that of the PCR court.
1. DeficientPerformance
a. Unreasonabl®eterminationof the Facts (8 2254(d)(2))

Petitioner argues that the state courenpised its decisioron the erroneous

findings that: (1) trial counsel had vast eserce in handling 250 moicide and at least

50 capital cases, (2) Petitioner was aware ofl eould have informed counsel of, thf

existence of the majority dhe new mitigation evidencend (3) Petitioner imposed
demand for a speedy trial on his counsel tratefore “placed hinedf in a position of
cutting short the mitigation investigation.”

A challenge to a factual determinatitbased entirely on # state record” is
governed by 8§ 2254(d)(2), andtesrmed an “intrinsic” challengéVurray, 745 F.3d at
999. A successful intrinsic challenge may llmesed on a claim that (1) the state-col
decision rests on a finding unsupported bifigent evidence, (2) the process employsd
by the state court was defective, (3) or no figdivas made by the state court at all, wh
it was required to make a findingl. (citing Taylor, 366 F.3d at 999). The Court applie
§ 2254(d)(2) to “intrinsic review of a setcourt's processes, or situations whe
petitioner challenges the state court’s findings based entirely on the state rEessef
v. Cambra 465 F.3d 351358 n. 1 (2006)en banc) (quotingaylor, 366 F.3d at 999-
1000). But see Miller-ElI v. Dretkeb45 U.S. 231 240 (2005) (reciting, withou
distinguishing, both 8 2254(@) and 8 2254(e)(1)). An intrinsic review requires that
federal court “be particularly defergal to our state-court colleaguedurray, 745 at
999 (citingTaylor, 366 F.3d at 1000). Neevidence may be conged only on de novo
review, subject to therhitations of 8§ 2254(e)(2)d. at 1000 n.1.

State-court factual determinations areaded substantial deference, and may |
be characterized as unreasonable becaus€dlig would reach a fierent conclusion in
the first instanceBrumfield 135 S. Ct. at 2277 (citinggood 558 U.S. at 301). However
the Court affords this defaree only if the state court’s fact finding process surviv

“intrinsic” review pursuant to AEDPA’ “unreasonable determination clausHLrirles,
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752 F.3d at 790 (citingraylor, 366 F.3d at 1000). “[D]eference does not imply
abandonment or abdication of judicial reviemd does not by defition preclude relief.”
Brumfield 135 S. Ct. at 2277 (quotindiller-El, 537 U.S. at 340) (internal quotation
marks omitted). Before a federal court camedaine that the state court’s fact-finding
process is defective in some material walyperhaps non-existent “must more than
merely doubt whether the process operated propdréylor, 366 F.3d at 1000. Rather, it
“must be satisfied that any appellate couriMoom the defect ipointed out would be
unreasonable in holding that the state teudact-finding process was adequatiel”“To
fatally undermine the state fact-findingrocess, and render the resulting finding
unreasonable, the overlooked or ignored evidemgst be highly probative and central to
petitioner’s claim. Taylor, 366 F.3d at 1001.
The state court’s determination, in thiesence of a hearing, that defense counsel

had handled at least 50 capitakes was not unreasonable.

D
o

The number of capital cases counsel regees] to the court that they had handls

ranged from 14 to 22, to 30, and finally, basedBasham’s affidavit, 50 capital cades.

(Doc. 28 at 197-98.) Petitioner never chadjed counsel’'s capital case experience|in
state court, and thus the tr@urt could conclude, whether it was 14 or 50 capital cases,
that counsel had the requisite experienceupervise and dirediFrank. Under these
circumstances, Petitioner cannot establisit # reviewing court “could not reasonably
conclude that the finding is supported by the reco8ké Taylgr 366 F.3d at 1000.
Furthermore, though the PCR court considdtesl factual finding to be “salient,” the
court ultimately based its reasonablenessrdeitwation on a finding that counsel had the
experience to supervise DiFrank and the aold#i expertise required to “relate the piecges
of mitigation to each other(Doc. 31, Ex. RR at 15.)

Next, Petitioner contends that theCR court unreasonably determined thpat

Petitioner was aware of the new mitigationdewice prior to his sentencing. Petitionér

8 Petitioner also refers to wy-discovered fatual allegations that the capital cage
experience of counsel was drastically irdttin the state-court record. Because this
information was not part of the state-courtael, the Court does haonsider it in this
proceedingSee Pinholster’563 U.S. at 185%ee als®8 U.S.C. § 2254(d)(2).
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argues that the finding was unreasonableabse it required assumptions about fag
outside the record without givy Petitioner an oppamity to present eviehce as to those
facts and, indeed, refusing to look at evickehe did present. (Doc. 28 at 198.) The Co

finds that in the absence of awidentiary hearing, and iilght of the evidence in the

record supporting Petitioner’s gition and the lack of suffient evidence supporting the

State’s position, the PCR cowttonclusion that Petitioneowld have informed counse
of the existence of the majtyr of mitigation presented imis PCR at the time of his
decision to exercise his rights to a spe#il was an unreasonable determination

fact®

The Court rejects Respondents’ asserthat “common sense” supported the PC

court’s finding that Petitioner would have been awarengigation involving his own

life. Neither does the Court agree that Patiér's statement to the court—that he w

happy with the mitigtion so far produced by thdefense—leads to the obvious

conclusion that counsel hadsdussed mitigation with PetitiongDoc. 30 at 90) (citing
RT 7/26/04 at 25-26) (Petitionstating he was “very satisfi with the mitigation they

have obtained for me so far”). First, evMéRetitioner had discussed mitigation with h

counsel, this does not establish that counseakidered Petitioner a source of mitigati(:r.
t

Second, even if Petitioner was considered t@ ls®urce of information, it's not evide

that Petitioner was in a positido have full knowledge of thnew evidence presented i

the PCR. For example, the redaloes not indicate Petitioneould have been aware of

his mother’s history of mental illness and drug abuse, especially during the time ¢
pregnancy with him and durifgs early childhood.

The fact that Petitioner was aware oé thmitigating evidencevas critical to the
PCR court’'s determination that counsetl diot perform deficiently. The PCR cour

suggested Petitioner made strategic choic#l full knowledge ofthe mitigation he

° Because the Court finds Petitioner hatised §2254(d)(2)this analysis does
not address Petitioner’'s related argument twinsel had a duttso investigate and
gresent evidence irrespective information prowded by PetitionerSee Vega v. Ryan

57 F.3d 960, 966 (9th Cir. 2014) (“satourt’s holding that counsel had np

responsibility to obtain information known to his client is an uroeakle application of
Supreme Court precedent”) (citifpmpilla v. Beargd545 U.S. 374, 387-89 (2005)).
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chose not to share with counsel. This firgdiwas “objectively unreasonable in light g
the evidence presented irethtate-court proceedingMiller-El, 537 U.S. at 340.

Finally, Petitioner asserts that the ®RPCourt reached a factual conclusion

Petitioner masterminded the idea to demarsppeedy trial and was thus responsible for

deficiencies in the mitigation investigatiorikat, without a hearing, could not be mag
on the version of the recordfbees the court. (Doc. 28 d95.) The Court finds that the

—

le

examination of the record foge the state court establishes that the critical factual

determination made by the state courtattPetitioner was responsible for the tim
constraints placed on his mitigation intigation—was unreasonable under 8§ 2254(d)
because the state court’s faitting process was deficient.

The state court’s failure to conduct ewmidentiary hearingloes not necessarily
“render its fact-finding process unreasonabte long as the state court could ha
reasonably concluded that the evidenceaaly adduced was sufigit to resolve the
factual question.’See Hibbler v. Benedet®$93 F.3d 1140, 114{®th Cir. 2012). The
ultimate question is “whether appellate court wodlbe unreasonable in holding that &

evidentiary hearing was not necessaryight of the state court recordd. (emphasis in

original); cf. Brumfield 135 S. Ct. 2279-81 (holding thstaate habeas court’s refusal to

grant petitioner an evidéary hearing on his intiectual disability claim, as permitted by
state law, was based on an usm@ble determination of thi&cts within the meaning of
§ 2254(d)(2)). Petitioner does not argue that fdlure to hold arevidentiary hearing
was per se unreasonable; rather, he argues that in light of the record before the stat
the evidence required further factual development. The Court agrees.

The evidence before the RCcourt was neither sufficierio resolve the factual
guestion, nor were Petitioner’s allegatiansredible in Ight of the recordSeePerez v.
Rosarig 459 F.3d 943, 950 (9th Cir. 2006) (holgithat it is reasonable for a state col

to resolve a disputed factual questiontheut an evidentiary hearing when the

petitioner’s allegations are incriéte in light of the recordpr when the record already
before the court establishes a fact conclusivegyp v. Ornoski431 F.3d 1158, 1170
(9th Cir. 2005) (notinghat a state court is not requirea hold anevidentiary hearing
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when it is possible to resolve the factgalestion based on daoentary testimony and
evidence in the record) (citah omitted). In the PCR proceeads, Petitioner alleged tha
counsel conducted an inadequate mitigation investigationtingsin the failure to bring
relevant information to the attBon of the mental health pgrts. Petitioner asserted thi
lapse in performance was due to defense selisifailure to havea trained mitigation
specialist on the team before trial and failtogrovide their investigator, DiFrank, with
adequate time to conduct the investigatiddegDoc. 31, Ex. W at 32, 35.) Petitiong
supported these allegationghy among other things, a dedéion from DiFrank that she
was not trained as a mitigation specialist dittinot have an adeqguaamount of time to
investigate and prepare the cagedDoc. 31, Ex. X, Ex. 4 &-3.) In response, the Stat
argued that counsel did not perform defitly because it was Petitioner himself wh
was responsible for any time limitations gga on the investigation and preparation
the case in mitigation. (Doc. 31, Ex. lat 51.) The PCR couragreed, despite
acknowledging that DiFrank attributed to leamlinsel Storts the desire to take the case
trial as quickly as possible. (Doc. 31, Ex. RR at 15.)

DiFrank indicated in her declaration tisfite was aware that Storts desired a qu
trial, and further asserted that when shpressed her concerns about having sufficig
time to complete her assignments, Bashatedtthere was “nothg he could do becauss
lead counsel Storts was very strict aboate limits.” (Doc. 31, Ex. X: Ex. 4 at 3.)
Rejecting DiFrank’s asseoin, however, the state court adopted “as fact” Basha
avowal that it was Petitioner who consisteritgmanded to exercise his right to a spe€
trial, and that this demand dhdoeen incorporated into tmecord by defense counsel o
numerous occasions. (Doc. #x. NN: Ex. K at 4.) The PR court, while seemingly
acknowledging DiFrank’s testimony was cehti@ Petitioner’s claim, failed to explain
how it reconciled this evidenogith the contradictory affiavits submitted by counsel
thus casting “doubt on the process by which finding was reaclde and hence on the
correctness of the finding.Taylor, 366 F.3d at 1007-08 (citations omitted). There
nothing in the recordaside from Basham'’s affidavit, thatdicates this strategic ided

originated with Petitioner with theunderstanding thaby “maintaining his right to a
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speedy trial” he would be tting short the mitigation instigation.” (Doc. 31, EX. RR
at 15.) Although Petitioner had in fact notdi¢he court, through counsel, that he w
pursuing a speedy trial strategy for the purpokéorcing a change of venue if a jury
could not be seated in Pima @ay under speedy-trial deadlinese¢ ROA. 206-07,
214), this does not establish that it was Retér's idea to pursue a speedy-trial strateg
or that Petitioner's unwavering demand faro“delay” in the progedings precipitated
counsel’s strategic decision.

There is some evidence the record suggesting thaven if the speedy trial

strategy did not originate with Petitioner, Imeay have adopted this strategy with

knowledge of the resulting limitations it wiol place on the scopef mitigation.
Respondents identify two items that wouwdpport this finding: (1) trial counsel’s
statement that “Cruz felt Durand’s extendedeline for preparing mitigation was ‘nof
acceptable,”
(SeeDoc. 31 at 86) (citing RT 26/04 at 62—63 and RT 7/2@/@t 25). Nonetheless, eve

if Petitioner embraced the “no delay” stratetie record does not support the conclusi

and (2) Petitioner’s statement “th@twvanted ‘no delays going to trial.”

that he did so after being informetlits advantages and disadvantages.

“An uninformed strategy is not a reasoneghtstgy. It is, in fact, no strategy at

all.” Correll v. Ryan 539 F.3d 938, 949 (9th Cir. 2008) (citi&grickland 466 U.S. at

690-91). As Petitioner points out, as eaay October 2003, before any mitigatign

investigation had commenced 8¢ represented to the cotimat if the change of venue
motion was granted, he woulte ready to go to trial during the summer of 2004. (F
10/6/03 at 9.) The timing of this decision suggdbtt, whether it was Petitioner o
counsel who was responsible for the decisibmyas made before any inquiry into th
need for mitigation was made. It was appaifentn the record thatas of April 2004,
Durand had pmvided little, if any, information tocounsel regarding the mitigatior
investigation. (RT 4/204 at 60-61.) At that time, thretate court acknowledged that
Petitioner wished to pursue his speedy trial sglhie would “pobably haveto have an
acknowledgement waiver he’s not goingwant to have the kd of mitigation this

expert’s indicating that she needs to do adequatdt.af 62.) Storts agreedd() At the
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next hearing in July 2004, Petitioner stathdt he had spoken with counsel about t
“whole thing”: “| want no delays in my triand I'm very satisfied with my defense, an
I’'m very satisfied with the itigation they have obtained fone so far.” (RT 7/26/04 at
25.) According to DiFrank’s declaration, hever, when Petitioner made this statemg
she had not even begun to interview witnesigough some records had been obtain

(Doc. 31, Ex. X: Ex. 4 at.3 In the context in whicHPetitioner made both of thesg

statements, his assertions do not providécsent evidence from which the state couf

could have oncluded, witlbut a hearing, that Petitioner athwas the originator of thig
strategy, or adopted it fully informed of theherent risks in cutting short his mitigatio
investigation in a case where “there [\vadsolutely no doubtthat Petitioner killed
Officer Hardesty. (Doc. 31, Ex. RR at 3.)

“[W]here a state court makes factual iimgs without an evientiary hearing or
other opportunity for the petition¢o present evidence, ‘tHact-finding process itself is
deficient . . . .”"Hurles 752 F.3d at 790-91 (quotinigaylor, 366 F.3d atl001 (“If for
example, a state court makes evidentiangifigs without holding a hearing and givin
petitioner an opportunity tqresent evidence, such findis clearly result in an
unreasonable determination of the factsitginal quotation maskomitted)). The PCR
court’s determination that Petitioner was theidg force behind the abandonment of h
own right to an effectivemitigation investigation relieved the court of making
determination whether courseerformed deficiently byplacing the fault for any
unreasonable performance squarely at tee dé Petitioner. Although the Court does nq
accept Petitioner’s suggestion tltaFrank’s declaration was dispitive of this issue, the
allegations contained therein raised a critfaatual dispute that could not be resolved {
the record. The PCR court’s detenation, made without a Beng, and ignoring critical
evidence in thaecord, resulted in an “unreasonable determination” of the facts,
therefore does not bar Petitioner’s claim for habeas r&8e#28 U.S.C. § 2254(d)(2);
Taylor, 366 F.3d at 1001, 1008.

I
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b. DeNovoReview

To state a claim for ineffective assistanof counsel, a petitioner must establis
that counsel performed deficienthStrickland 466 U.S. at 687-88. Counsel i

constitutionally tasked witlattempting to discover &il reasonably availablemitigating

evidence and evider to rebut any aggravating eviderthat may be introduced by the

prosecutor.”Wiggins v. Smith539 U.S. 510, 524 (2003) (@mmasis in original) (quoting
ABA Guidelines for the Appointment and fR@mance of Counsel in Death Penall
Cases (“ABA Guidelines”11.4.1(c), p. 93 (1989)kee also Caro v. Calderpt65 F.3d
1223, 1227 (9th Cir. 1999) (“It is imperative that allexant mitigating information be
unearthed for consideration aetbapital sentencing phase.”).

Counsel has a “duty to investigatadapresent mitigating evidence of ment
impairment.”Bean v. Calderon163 F.3d 1073, 1080 (9i@Gir. 1998). Counsel should
also consider “medical history, educatibiastory, employment and training history
family and social history, prior adult anavgenile correctional experience, and religiot
and cultural influences.Wiggins 539 U.S. at 524 (citationand emphasis omitted)
Furthermore, in preparation for the penghlyase, “counsel has an affirmative duty
provide mental health expength information needed to gelop an accurate profile of
the defendant’s mental healtfCaro v. Woodford280 F.3d 1247, 1254 (9th Cir. 2002
(citing Wallace v. Stewart184 F.3d 1112, 1116 (9t@ir. 1999)). “The defendant’s
history of drug and alcohol abuskould also be investigatedSummerlin v. Schriro427
F.3d 623, 630 (2005) (citingennings v. Woodford290 F.3d 1006, @16-17 (9th Cir.
2002)).

“[S]trategic choices madafter thorough investigation ddw and facts relevant tg
plausible options are virtually unchallengeabfgtrickland 466 U.S. at 690. However,

strategic choices made after less tbamplete investigation are reasonable
precisely to the extent that reasblegaprofessional judgments support the
limitations on investigation. In other words, counsel has a duty to make
reasonable investigations or to keaa reasonable decision that makes
particular investigations unnecesgsa In any ineffetiveness case, a
particular decision not to investigatmust be directly assessed for
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reasonableness in all the circumsis) applying a heavy measure of
deference to counsel’s judgments.
Id. at 690-91;see Wiggins539 U.S. at 521see also Jenning90 F.3d at 1016
(counsel’'s choice of alibi defise and rejection of menthéalth defense not reasonab
strategy where counsel failed to intigate possible mental defenses).

If counsel conducts a reasonable invesioga and nothing put counsel on notic

of the existence of certain evidence, courtsginot be faulted for failing to locate and

present it.Babbit v. Calderon151 F.3d 1170, 1174 (9t@ir. 1998). In addition, “a

lawyer may make reasonable decisions thadee particular investigations unnecessary.

Id.

Petitioner alleges that trial counsebsitigation investigation was inadequat
because: counsel failed to conduct a thoranghstigation of Petitiner’s history; failed
to obtain the assistance of a qualified mitigatexpert; and failed tprovide accurate or
complete social history data to their nma@nhealth experts. Petitioner asserts th
counsel’s decision to forego mitigation intigation in favor of pursuing a speedy trig
strategy was not at Petitioner's insistence, and was made before any mitig

investigation had even commenced. Ascdssed above, these allegations are

inherently incredible or conclusively freged by the existing state court record.

Accordingly, this Court cannot reject Petitioiseineffective assistare of counsel claim
without holding an evidentiary hearingee Earp431 F.3d at 1164f. Hibbler, 693 F.3d
at 1149.
2. Prejudice
a. Unreasonabl®etermination of the Fact$82254(d)(2))

Petitioner also asserts that the PCR ceud&termination of a crucial fact, central

to the prejudice prong of its analysis, waseasonable. Specifity| Petitioner disputes
the PCR court’s determination that the peoéd mitigation was “not new evidence, bl
rather additional, cumulative evidenc&ée Andrews v. Dayig98 F.3d. 759, 779 (9th
Cir. 2015) (“[U]nderStricklands prejudice prong, cumulagvmitigating evidence does
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not support a conclusion that there wolld a reasonable probkly of a different

outcome.”). Respondents assert that Petititiaar failed to demonstrate he is entitled

habeas relief because he hasswgiported his conclusorgsertion that the PCR court’s

determination was unreasonabl&e Court disagrees.
The PCR court’'s determihan that the proffered mitagion was cumulative blurs
the distinction “between direct and cdravating evidence, on one hand, and evider

that unnecessarily proves a point alreadificiently established, on the othe&&e Liao

v. Junious 817 F.3d 678, 695 (9th Cir. 2016)r@ for habeas court to label expef

testimony “merely cumulative” when it was fact corroborative Cumulative evidence
is additional evidence that supports a fact establishedebgxisting evidencdd. (citing
Evidence, Black’'s Law Dictionary (10th e20014)). Corroborative evahce, on the other

hand, is evidence that differs from but sfythens or confirms what other evideng

shows, especially thavhich needs supportd.; see State v. Kennedy92 P.2d 1288,
1292 (Ariz. App. 1979) (“Corroborative” ewatice is evidence whiaends to corroborate
or confirm, and is different from “cumulative&vidence, which merely augments or ten
to establish a point alreagyoved by other evidence)

As the Arizona Supreme Court founde timitigating evidence@etitioner presented

at trial established only that Petitioner’'s gdife was “not ideal,” but did not establish

the type of “horrible abuse” often found tapital cases, or that he was suffering frgm

significant mental iliness or under the infhoe of drugs at the time of the crin@ruz

181 P.3d at 217. Petiner had argued the following mitigag factors during the penalty
phase: impaired capacity to appreciate tlwrongfulness of his conduct; impaire
capacity to conform his conduct to the law; unusual and substantial dy

unforseeability that the acts would cause ldedtysfunctional fanty; deprivation of

“necessary nurturing love” frofiamily; family history of matal disorders; posttraumatic

stress disorder (“PTSD”); drug addictiomental state affected by family history g
mental disorders, PTSD, and drug addictionfavorable impacbn Petitioner’'s family;
existence of family support; ogpliance with prison rules; ¢& of propensity for future

violence; capability to adapgb prison life; and lack oplan to commit the murder,
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Petitioner asserted that his “upbringing, lifgkstand subculture all made it far mor
likely that he would find himself in this position.” The evidence proffered by P
counsel, which supported facts that evenAlizona Supreme Couoh direct appeal had
recognized were not alreagyoven by other evidence, was not “merely cumulative,” |
corroborated the evidence he presented matieseing, especially éhevidence of early
childhood abuse and neglect and exposure to drugs.

The evidence that Petitioner profferedthe state court in his PCR corroboratd
elements of mitigation that were presentedegitheffectively or nott all. For example,
PCR counsel presented evidenthat Petitioner's mothdrad severe dig and alcohol
problems which, in combinatn with her severe mental i#dss, would have altered th
jury’s understanding of the level of abandonment, neglect, and instability Petitioner
during his early childhood. Thevidence presented at senteigcby trial counsel, on the
other hand, suggested Petitioner's mothad “good values” wich she would have
passed on to her son. Similgritrial counsel presented evidence that Petitioner V
beaten, at least once, by his father, butdélidence was effectiveinegated by testimony
that trial counsel also elicited: Petitioner'shfar was not verbally or physically abusiv
but was merely a “prankster.” PCR coungetsented evidence corroborating the abt
Petitioner suffered from his father, in addititmsuffering beating&rom his step-father
and his uncles. Because these facts were not established during sentencing, the g
that tended to establish these facts priesem the PCR court was corroborative, n
cumulative See Liap817 F.3d at 695.

Additionally, in his PCR, Petitioner preded evidence of his mental state at tf
time of the offense, including axpert opinion that his glgment and ability to conform
his conduct to the requirements of the law wanabably impaired, thdie was at risk for
neurodevelopmental issues, and that éheras a logical connection between the
adverse developmental factors and the offeiibés evidence was also not cumulativ
because, as the Arizona Supreme Court fothrefe was “little or n@ausal relationship

between the mitigating circumstances and the cri@eiz 181 P.3d at 217.
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Next, the PCR court stated that, everth# mitigation evidere was substantive
and not cumulative, thnew evidence did not warramlief because Petitioner had ng
demonstrated he was prejudidey its omission. The Courtritls that this too was base
on an unreasonable determinatiof fact because this decision seems to have ignd

some of Petitioner's mosbmpelling new evidence.

When measuring prejudice in a capital clsdailure to present mitigation, courts

must “evaluate the totality of the availabmitigation evidence—dih that adduced at
trial, and the evidence adduced in the [post-convictioocgeding in reweighing it
against the evidenaa aggravation.’'Williams 529 U.S. at 397-98. While the Court
“mindful that the state courts are not regd to address every jot and tittle of proq

suggested to them,” or “make detal&ndings addressing all the evidenceTaylor,

366 F.3d at 1001 (quotinililler-El, 537 U.S. at 346), “the state-court fact-finding

process is undermined where the state tcbas before it, yet apparently ignore
evidence that supports petitioner’s claind”

Here, the state court discussed the repapared by McMahill ag related to the
performance prong of th&trickland analysis and opined dh it identified additional

information useful to the expentitnesses. (Doc. 31, Ex. R4 In evaluating prejudice,

the court specifically mentioned the evidengathered by DiFrank in considering

whether the new evidee was cumulativeld. at 16.) There is, lveever, no mention in

the ruling of the expert s&mnents provided by Dr. McCloskey, who opined that t

abuse Petitioner suffered as a child was moversethan was discernable at trial; by Dy.

Barillas, opining with a higkdegree of certainty that Petitier was under the influence o
cocaine and amphetamine at or shortly before the offense; or by Dr. Cunningham
indicated that Petitioner was exposed to adangmber of risk factors, including probabl
fetal substance exposure and head injundsch predisposed hito mental illness and
drug dependence. This evidensuggested that Petitionecsminal conduct was not
simply the product of choice driree will, as argued by thea®e in its closing remarks td

the jury.
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These expert opinions formed the costene of Petitioner’'s claim because the
suggested a causal link between his social history and the cBeebdc. 31, Ex. QQ at
11.) The omission of any menticof these experts is concerning, given that the P
court emphasized the significance the Aradsupreme Court placed on establishing
causal connection betweenethmitigation and the offees and the PCR court’s
characterization of Petitioner’s claim as tadure to present expert testimony regardir
such a connection. (Doc. 31, Ex. RR at 13, 17.) These expert opinions, especially th
Drs. Barillas and Cunningham, were theisa link Petitioner was attempting to dra
between the evidence the court characterized as “upbrinif@mgtyle and subculture”
and commission of the offenséhe PCR court’s failure to Bnowledge thisvidence in
its ruling, while carefully reciting the resf the evidence, suggts this evidence may
have been overlooked. Thushile the PCR court statethat it was considering as
“substantive” the mitigation it had previouslgund “cumulative,” there is no support il

the record that suggests the PCR court idensd the proffered expert witness opiniof

Py
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at all. The record suggestise state court overlooked this evidence, which was highly

probative and central to Petitioner's claim. The “state court fact-finding proces
undermined where,” as here, the state ttapparently ignoregvidence that supporty
petitioner’s claimTaylor, 366 F.3d at 1001 (citingliller-El, 537 U.S. at 346).

Because no appellate court could reasgnathclude that the state court’s findin
Is supported by the record, the Court conctutliat the state court’s finding that the ne
mitigating evidence presemtan PCR proceedings wasmulative was an objectively
unreasonable determination of the facts ghtliof the evidence psented in the statg
court proceedings. 28.S.C. § 2254(d)(2Y’
I
I

19 Because the Court reaches the conclusiahthe state court’s ruling was base
on an unreasonable determioatiof fact under § 2254(d)$_2]r)e Court does not reach th
qguestion of whether the statcourt unreasonably appliedearly established law by
féatllgn I'[o ((jevaluate the totality of the availal@vidence or applying an incorrect test ung

ricklan
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b. De Novo Review

To show prejudice from counsel’'s deficigrerformance, “the question is whether

there is a reasonable probabilityat, absent the errors,ettsentencer . . . would hav

1%

concluded that the balance afgravating and mitigatingrcumstances did not warrant

death.” 466 U.S. at 699n assessing prejudice the court reweighs the aggravating

evidence against thtality of the nitigating evidenceWiggins 539 U.S. at 534. The
“totality of the available evience” includes “bothhat adduced at tligand the evidence
adduced” in subsequent proceedirigsat 536.

In the PCR proceedings Petitioner attempteestablish prejudicky alleging that
if counsel had conducted an adequate invatig and presented adexde information to
their experts, they could have offerexpert testimony estabhéng that: (1) Petitioner

suffered from long term effects of child wd®/neglect, and exposure to drugs, which

=

affected his behaviaand predisposed him to criminadnduct as an adult; (2) Petitiong
was diagnosed with a possilfigperactivity/attention deficilisorder, which would have
predisposed him to intoxicant abuse asadalescent; (3) Petitioner was probably under
the influence of at least cocaine and amaimte at or shortly bere the time of his
arrest, and thus probably had impairedpacity to conform his conduct to thge
requirement of the law; (4) Petitioner was exposed large number of risk factors that
predisposed him to mental illness andugirdependence-rcluding prolable fetal
substance exposure, heiuries, physical and psychgial abuse, and teen onset of
psychological disorders—and thus his choicearaadult were extremely limited; and (5)

that there was a logical nexus betweeasth adverse developmental factors and the

murder. These allegations, considered to be true, are sufficient to establish a colorat

claim of IAC at sentencindgSee, e.g Rompilla v. Beard545 U.S. 374, 390-91 (2005
(IAC where counsel failed to discover midigng information about petitioner that
“would have destroyed thkenign concepbin of [petitioner’s] upringing and mental
capacity counsel had formed from talkingfitee family members and from the mental
health experts’ reports”\Wiggins 539 U.S. at 537 (IAC whemounsel failed to presen

evidence, readily available fmo school records and medical reports, of defendant’s |ife
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history which involved “severe pation and abuse in the first six years of his life erle

in the custody of his alcoholic, absenteetimes’ followed by “physical torment, sexu
molestation, and repeated rape during his subsequent years in foster care,” as
periods of homelessness aichinished capacities); arWilliams 529 U.S. at 395 (IAC
where counsel failed to pregegvidence that: petitionerisarents had k@ imprisoned
for the criminal neglect of petitioner andstsiblings, petitioner had been severely a
repeatedly beaten by his fathpetitioner had been committedtte custody of the socia
services bureau for two years during his par‘entarceration and also spent time in 3
abusive foster home, and tRiener was “borderline menitg retarded” and did not
advance in school beyondetisixth grade). Although Petitioner’s new evidence does
establish a case in mitigation asosty as the evidee presented inWiggins and
Williams the Court cannot say on the record betbeecourt, that there is no reasonab
probability that the result of the proceegli would havebeen different if the new
evidence had been presented.

That Petitioner presented some mitigg evidence does not preclude 3
evidentiary hearing. The SuprenCourt has “never held thebunsel’s effort to present
somemitigation evidence should foreclose amuiry into whether dacially deficient
mitigation investigatia might have prejuded the defendant3ears v. Upton561 U.S.
945, 955 (2010) (emphasis amiginal). Because Petitionerallegations are not plainly
meritless, and because the allegations areini@rently incredile or refuted by the
existing state court record, the Court cannggatehis ineffective assistance of couns
claim without holding an evidentiary hearingee Earp431 F.3d at 1167f. Hibbler,
693 F.3d at 1149.

Il. MOTION FOR EVIDENTIARY  HEARING, AND EXPANSION AND
DEVELOPMENT OF THE RECORD

Because the state court’s decision “Wwased on an unreasonalletermination of
the facts,” the claim is evaluated de noand the court may consider evidence prope

presented for the firstime in federal courtSee Hurles 752 F.3d at 778see also

Pinholster 563 U.S. at 185 (if a claim has beejuddtated on the merits by a state couf
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a federal habeas petitioner masercome the limitation of 8254(d) on theecord that
was before the state court in ordeb®entitled to an evahtiary hearing).

A. Request for Evidentiary Hearing

If a court determines that a petitionesis not been diligenh establishing the
factual basis for his claims in state court, it may not conduct a hearing unles
petitioner satisfies one & 2254(e)(2)’s narrow exceptis. If, however, the petitionel
has not failed to develop the factual basisaaflaim in state court, the court conside
whether a hearing is appropriate oguged under the teria set forth inTownsend v.
Sain 372 U.S. 293 (1963pverruled on other groundsy Keeney v. Tamayo-Rey&64
U.S. 1 (1992)See Baja v. Ducharmd87 F.3d 1075, 1078 (9th Cir. 1999). Becau
AEDPA did not change the standards by whacfederal court exercises that discretio
see Schriro v. Landrigarb50 U.S. 465, 4782007), the Supreme Court’s decision
Townsendjoverns when a federal district cotgviewing a habegsetition de novo must
grant an evidetiary hearingSee Hibbler693 F.3d at 1147.

The Court concludes that Petitioner estitled to an eviddiary hearing to

determine whether he was denied the d¢iffecassistance of cmsel at sentencing

See Stanley v. Schrir698 F.3d 612, 624 (9th Cir. 20) (“Where a petitioner has not

failed to develop the factual basis of his clamState court, as required by 28 U.S.C.
2254(e)(2), an evidentia hearing is required where the petitioner’s allegations, if tr
would entitle him to relief, and the petitier has satisfied the requirements
Townsend) (citing Insyxiengmay v. Morgal03 F.3d 657, 670 & 6.(9th Cir. 2005)).
First, Petitioner has not ‘ilad to develop the factual basis of [the] claim in Stg
court proceedings,” as § 2254(e)(2) requiteRetitioner sought and was denied 4
evidentiary hearing to establish that his trial attorneys failed to conduct an ade
investigation, failed to presea comprehensive history ofudy abuse, failed to show hov

Petitioner's drug abuse was related to the ofefailed to have mental health exper

opine on Petitioner's mental state at the tiofethe offense, failed to present expert

- ' Respondents do not contest Petition@ssertion that § 2254(3e (2) does n
limit the availability ofan evidentiary hearing on Claim &geDoc. 42 at 33.
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testimony to explain the causal connectlmtween Petitioner’s social history and th
crime, and failed to advise Petitioner tocept responsibility fothe crime during his
allocution.See Stanleys98 F.3d at 623-2dinding petitioner did nofail to develop the
factual basis of the claim when state coudnid, without holding amvidentiary hearing
or making findings regarding the investigatianderlying trial counsel's decision, tha
Petitioner's determination not to waive plgyan-client privilege was a matter o
reasoned trial strategylee also Hurles752 F.3d at 791 (“A petitioner who ha
previously sought and been denied an enithry hearing has not failed to develop tf
factual basis of his claim.”) (citin§tanley 598 F.3d at 624).

SecondunderTownsendan evidentiary hearing is ju#d where, as in this case
“the state factual determination is not faislypported by theecord as a whole” and “the
fact-finding procedure employed by the stadert was not adequate to afford a full ar
fair hearing.” 372 U.S. at 313. The Court firals evidentiary hearing is justified in thi
case based on the same factors the Courtdsmesl above in finding the state court
factual determinations unreasonable under 8§ 2254(d€D.Hibbler 693 F.3d at 1147
(framework for considering whether a districourt erred in failing to conduct af
evidentiary hearing provides guidance in detemgrwhat sort of procedural deficiencie
will render a state court’s fact-finding unreasble). Finally, Petitiomehas alleged facts
which, if true, present a colorable claim for relfeée Landrigan 550 U.S. at
474; Stanley 598 F.3d at 624.

Finally, Respondents argue that an evidey hearing is unnecessary because t
Court may rely on the evidea presented in state court. (Doc. 42 at 33) (citi
Landrigan 550 U.S. at 474). For asons previously discussed, the Court disagrees
the performance prong of Petitioner's IA€aim may be resobd on the record.
Petitioner’s allegations of deficient perforncenwere not patently incredible, and, i
light of disputed factual claims before tiséate court, could not be resolved in tf
absence of a hearing. The Coalso finds that Petitionerisntested proffer of additional
mitigating evidence that calilhave been presented issurfficient for resolving the

prejudice prong on the record before the Court.
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Accordingly, having established: (ihat Petitioner did not fail to develop th
factual basis of the claim in state court pratiegs as 8 2254(e)(2)gaires; (2) that “the
state factual determination is not fairly supported by the record as a whole” and “thg
finding procedure employed byslstate court was not adequate to afford a full and
hearing,”’see Townsend72 U.S. at 313; and (3) thaetitioner has alleged facts which
if true, would present a colorable claimr feelief, and cannot be resolved solely [
reference to the state court recosde Landrigan550 U.S. at 474, this Court grant
Petitioner’'s motion for an evahtiary hearing on his IAC aentencing claim.

B. Request for Discovery

Petitioner makes one specific discoverguest: that he be granted leave
conduct the depositions of trial counsel prio the hearing on Claim 2. Responden
opposed this request as it was raised in Clainsek Doc. 42 at 31), but did not
specifically address Petitioner's request depose counsel irthe event Petitioner
established a violation & 2254(d) in Claim 2.3eeDoc. 42 at 33.) Accordingly, counseg
should be prepared to diss Petitioner's request to deygotrial counsel during pre-
hearing discovery proceedings.

Petitioner also asserts that he may $&ippnt his claim with additional evidenc
within the limits that exhaa®n allows (Doc. 38 at 51) arttiat discovery is not barrec
under the circumstances of this case¢D46 at 34). These requests are denied.

A habeas petitioner is not entitled to dgery “as a matter of ordinary course
Bracy v. Gramley520 U.S. 899, 904 (1997). Discovasyauthorized upn a showing of

good cause, but the “partygqueesting discovery must prow@deasons for the request. Th

112

fac
fair

y
S

[o

11%

b

e

request must also include any proposedriogatories and requests for admission, and

must specify any requested documents.leR&(a) and (b), Rules Governing § 225
Cases, 28 U.S.C. foll. § 2254.

“[A] district court abuse[s] its discretn in not ordering Rulé(a) discovery when
discovery [i]s ‘essential’ for the habegtitioner to ‘developfully’ his underlying
claim.” Pham v. Terhunet00 F.3d 740, 743 (91@Gir. 2005) (quotinglones v. WoqdlL14
F.3d 1002, 1009 (9th Cir.997)). However, courts should nallow a petitioner to “use
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federal discovery for fishing expeditionis investigate mere speculatiorCalderon v.
United States Dist. Ct. for the. Dist. of Cal. (Nicolaus)98 F.3d 1102, 1106 (9th Cir
1996);see also Rich v. Calderp©87 F.3d 1064, BY (9th Cir. 1999)habeas corpus is
not a fishing expedition for petitners to “explore their case gearch of its existence”
(quotingAubut v. State of Maind31 F.2d 688, 68@.st Cir. 1970)).

Whether a petitioner has establisheddga@ause” for discovery under Rule 6(3
requires a habeas court to detane the essential elements of the substantive claim
evaluate whether “specific allegations beftle court show reason to believe that t
petitioner may, if the facts are fully developdxt able to demonstrate that he is .
entitled to relief.”Bracy, 520 U.S. at 908—-09 (quotirtgarris v. Nelson 394 U.S. 286,
300 (1969)).

Petitioner fails to show good cause beeabs vague assertion that discovery
not barred lacks the specity required by Rule 6See Teti v. Bendeb07 F.3d 50, 60
(1st Cir. 2007) (denying discew request because petitioridid not compy with the
specific requirements of Rule (6)(b); his requestdiscovery is generalized and does n
indicate exactly what informatiohe seeks to obtain. A habgasceeding is not a fishing
expedition”). Petitioner's gendized statement that discayeis not barred does nof
constitute “good cause.”

C. Request to Supplement the Record

To the extent Petitioner seeks to supmat his claim with additional evidencs
“within the limits thatexhaustion allows” (Doc. 38 at 51his request is denied becaus
it also lacks the requisite spkcity. To the extent Petitiomantends to offer additional
evidence in the form of exhils at the evidentiary heag, the Court will address theg
propriety of specific evidentiary offerings rilng the pre-hearing scovery proceedings.

D. Request to Expand the Record

Exhibits 1-27 of Petitioner'Motion for Evidentiary Devepment were part of the
state court proceedings thatdpendents were unabto provide, and this Court expand

the record to inclde these exhibits.
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In conclusion, Petitioner has established thatstate court’s ruling on his IAC at
sentencing claim was based wmreasonable determinationsfatt and, for purposes of
this Court’s de novo review of the claim,astitled to an eviderary hearing to resolve
disputed issues of fact presented by tlentl Petitioner may also be entitled to obtajn
the depositions of trial cosel. The Court denies alltwr requests for discovery ang
expansion of the record, without prejuditte making appropriate requests during pre-
hearing proceedings on this claim.

. CLAIMS 3-8, AND 27

Petitioner argues that he was denied hghtrito due process fair trial, and
reliable sentencing becauseethrial court failed to strike biased jurors for cauge;
Petitioner was improperly restrained; pdicial testimony wasadmitted; relevant
mitigating evidence was precluded; stonduct by the prosecutor, “coercivie
instructions,” and juror improprieties.

A.  Claim3

Petitioner asserts that the trial court faitedstrike Jurors 18 150, 169 and 170

for cause, requiring Petitioner to use his pgory challenges toemove these four
jurors, and leaving Petitioneritl no peremptory challengesvailable to remove four
other biased jurors, Jurors 62, 1227 and 193. (Doc 28 at 200-07.)
1. Factual and Procedural Background

During jury selection, Petitioner mayeto strike Juror 136 based on her
connection to a member ofeffucson Police Department (RT 1/25/05 at 160-61), Juror
150 because defense counsel representeteaddmt charged witimurdering the juror’'s
children’s pediatricianiq. at 123, 156-57), Jar 169 because she had formed opinions
about the case and had expressed a disfilguns (RT 1/26/05 at 160), and Juror 178

based on his statements concerning mentpainrments and his opinion of mental health

vJ

experts id. at 214). The trial court denied Petitionem®tions to strike these four juror
for cause. (RT 1/25/05 at 12460, 162; RT 1/26/05 461, 215.) Petitioner removed
these jurors using peremptory strikese¢RT 1/28/05 at 28Cruz 181 P.3d at 205.)

During voir dire, the prosecutor questioned Ju6® regarding a response on h|s
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guestionnaire indicating that leould “maybe” follow the ourt’s instruction that the
verdict of either life or death cannot based on anger, prejudice, or sympathy. (F
1/20/05 at 112.) Juror 62 explained his respofisthink that | was looking for - - for
proof, for evidence. | guess if | understanddgestion, you couldninake a decision out
of anger, right?”Id.) The prosecutor noted some hasia in the juror’'s response an(
probed further, asking if Juror 62 could follow the instruttiand what might be causin
his hesitance. The following statements were made:

Juror 62: What | was thinking of, atghime | think that | can - - | think |
can do that, | just think that that's arstruction, right? | couldn’t do it for
those reasons.

Prosecutor: Basically, if you're goirig have any difficultyparticipating in
this trial, you feel like emotions asther factors are going to play a part,
that’s fine, you're entitled to feel thatay. We just neetb know that, we
just need to know thatow rather than later if you're going to have some
problems.

Juror 62: | think it'san emotional issue.

Juror 62: | think | wouldhave - - | would haveo think about what's
happening, you know. | thinthat | can be a fair individual, that's what |
hope anyway, that's what I'm striving do. | think that if | don't think
[sic] have a decision, | guess is what Igaying about - - about this trial,
anything about it, | guess so, I’'m hopitg- - whateveinformation | get,
then I'll have to make a decision on my own. | don’'t know if that answers
your question.

(Id. at 112-14.)

During follow-up by defense counsel, Ju@? stated that he thought he cou
follow the instruction and didot think he had feelings adnger or prejudice, “but
perhaps later on in trial that might become a factad.” §t 120-21.) Juror 62 did no

believe it was anger or prejudice he swthinking about wherhe filled out the
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guestionnaire, but “[p]robably sympathyltd(at 121.) Juror 62 fehe could be a fair
juror in the caseld. at 120-23.)

death penalty would be appropriate in vepecial types of cases, and followed up
asking him what types of cases the juror watlssify as special cases deserving of

death penalty.

(Id. at 124-25.) Defense counsel then atteugo ask Juror 62 hypothetical questio
concerning when he would impe the death penalty, but thv&l court interrupted him,

calling counsel to the bench.

(Id. at 125-26.) Defense counselttenged Juror 62 for causel.(at 135), but the trial

court denied his challenge, stating:

Defense counsel noted Juror 62 had atésponded in the gstionnaire that the

Juror 62: Well, this hasome up, | thought aboudlhat and the cases, the
situations that | envision are situatiombere there was tture involved or
there was multiple sbdbings when someone was just not killed but
repeatedly - - repeatedigjured, that is what came to my mind.

Defense Counsel: You also respondedt tihere are cries for which the
death penalty should always be impdsdo you recall that question and
making that response?

Juror 62: | don'’t recall that, but | probably did.

Defense Counsel: Okay. Sounds faindA again, would those crimes be
basically what you were referring to?

Juror 62: Yeah, theame situations.

Defense Counsel: What if his attitude that he feels the death penalty
should be automigally imposed?

The Court: You can ask him if he fedhsat - - | think | already asked that
guestion, he already said, no. . I got a negative answer to whether he
thinks the death penalty winl be imposed in a case, one of the questions |
ask that he would automadity vote for death, hautomatically would not.
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I’m going to deny the challenge for cause him. | have listened to him, |
heard him say over and over again I’'mhe’s fair I'm open to getting the
information deciding - - tan follow the instructions, | can be fair. . . . And

| think based on all of his responses thatthat - - that he can be fair and

impartial, that's beemy observation of him.

(RT 1/20/05 at 136). Juror 62 sedson the jury. (RT 1/28/05 at 57.)

Juror 123's brother was a police officer in PeorieegRT 1/25/05 at 18-19.)
Nonetheless, she assured the court thet shuld follow the law as provided by th
instructions, judge the testimomwy all the witnesses by thersa standards, keep an ope
mind, and be fair and ipartial to both sides.Id. at 20-22.) The trial court deniec
Petitioner’'s motion to strike Juror 123 for causgplaining he had observed her at tl
bench and “her answers demonstrate that shédedair and impartiaso I'm going to

deny the challenge for causeld.(at 73.) Petitioner assertecatrhe wouldhave used a

peremptory strike on Juror 123, but had nd&kefiremaining, having used them on jurors

who should have been struck for cause. (RA8/05 at 51-52.) Jurd.23 served on the
jury. (RT 1/28/05, at 58.)

Petitioner did not challenge Juror 127 fousa, but stated iie had peremptory
strikes left he would have used them this juror because shhad law enforcement
connections, had read and leeabout the case, believed in “an eye for an eye,” and
concerned about the costrmintain prisoners. (RT 1/28/05 at 51-52.) Juror 127 ser
on the jury. (RT 1/28/05, at 58.)

During voir dire, Juror 193 stated that her hustbanow retired, had been a polic
sergeant in New Jersey from 1968 to 1988. (RI7/D5 at 8.) She statedat the fact that
a police officer was the victinm the case would “absolutetyot” affect her in any way,
and that she could bfair and impartial. Id.) When asked if she were placed i
Petitioner’s position, would shiee comfortable having het§ on the jury, Juror 193
responded “he probably wallnot want me.” (RT 1/27/05 at 37.) Defense coun
explained that wasn't the gstion he had asked, and atkieshe were Petitioner, would
she be comfortable knowgnshe was on the juryld() Juror 193 answered “yes.Id]

Petitioner did not challenge Jur@93 for cause but assertaal the trial court that he
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would have used a peremptatyike, but had no strikes ladfter using them on the othe
four jurors who should have been strdck cause. (RT 1/28/0at 51-52.) Juror 193
served on the jury. (R1/28/05, at 58.) After the penalphase verdict, Juror 193 made
statement to the press thathile sentence “deters a crirairand saves a peace officer]
life in the future, thethe message we sent in our decig®positive. The message is, ‘I
Is not OK to take a peace officer’s life becadbey try to stop your illegal lifestyle.”
(SeeROA 644, Ex. 3)Cruz 181 P.3d at 206.

Petitioner argued on appeal that the tr@lrt erred by failing tstrike Jurors 136,
150, 169, and 178 for cause, and that he pr@judiced because he was forced to L
peremptory strikes to remove these jur¢f?P 51 at 55-58.) Petitioner also argued tk
the trial court erred by not excusing Jwé2, 123, 127 and 193 for caudd. at 58.)

The Arizona Supreme Court found th@etitioner had waived any argumef
regarding Juror 127 by failing to set forth amason to strike the juror in his openin
brief. Cruz 181 P.3d at 205 n.3.

Because Petitioner had not moved taket Juror 193 forcause during jury
selection, the court reviewed this claim only for fundamemtal @nd found none:

When questioned, she stattht she could be fair and impartial to both

sides. Cruz's concerns that sympathbased on her husband’'s former job

might influence her decisions exphfy why a defendant is given

peremptory strikes: to remove a tfied juror whom the defendant does

not wish to have on the jury.
Id. at 206. The court rejected Petitioner’s rexjue consider Juror 193’s statement ma
following the trial as eidence of her bias, noting thidite out-of-court statement was ndg
admissible to contradict the verditd. at 206.

The court found that the trial court did radtuse its discretion by refusing to strik
the other six jurors for cause because upastgoning, “all of thesgurors unequivocally
stated that they could fairly evaluate thédewce, follow the cours instructions, and sef
aside any preconceived notions of guilld. at 205. The court declined Petitioner’
request to hold that an erroneous failureexguse a juror for cause a capital case

always constitutes reversible error redgesd of prejudice: “As the United State
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Supreme Court stated . . . ‘[s]o long as the pht sits is impartial . . . the fact that thie
defendant had to use a peremptory challeiogachieve that result does not mean the
Sixth Amendment was violatedld. at 206 (quotingJnited States v. Martinez-Salazal
528 U.S. 304313 (2000)).
2. Exhaustionand Procedural Default

The Court finds that Claim 3, as it relatesJurors 62, 123,36, 150, 169, 170,
and 193, was exhausted in state court. The Court further fiad€ldam 3, as it relates td
Juror 127, is procedurally defaulted be®a it was not exhausted in state court and
Petitioner has not demonstratlise and prejudice to excube default of this claim.

Respondent asserts Claim July exhausted. Petitioner egps that Claim 3, as it
relates to Jurors 136, 150,96170, 62, and 123s exhausted butontends that the
portions of Claim 3 relating to Jurors 12nd 193 are unexhausted and procedurally
defaulted. The Court disagrees. Though Ret#r argued on direct appeal that the trial
court erred by failing to strike Juror 193 ftause, the Arizona Supreme Court reviewgd
this claim for fundamental enrdecause trial counsel had faileo move to strike Juror
193 during jury selectiorCruz, 181 P.3d at 206. The couhen reviewed the dismissall
of this juror under applicable federalMand concluded therhad been no errdd. That
review exhausted this claim; therefore, gugtion of Claim 3 relatto Juror 193 will be
reviewed on the merits.

Petitioner failed to properly raise the pon of Claim 3 relaté to Juror 127 in
state court. Though Petitionernsmarily raised the claim thahbe trial court erred in not
excusing Juror 12in his opening brief, the ArizortBupreme Court found any argument

regarding Juror 127 waived because Petitidiaded to set forth any explanation i

-

support of his claim in his opening bri€fruz, 181 P.3d at 205 n.3. In Arizona, failure to
argue a claim in an opening brief on appsapported by authority and setting forth the
appellant’'s position on the isssiraised, usually constitutabandonment and waiver of
that claim State v. Carver771 P.2d 1382, 1390 (Ari2989). Because Petitioner failed
to argue his claim in his opmg brief, he failed to present his claim “in a procedural

context in which [the] merits” othat claim could be considere®ee Roettgen v
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Copeland 33 F.3d 36, 38 (9th Cir. 1994).
Petitionererroneouslyconterls that he can demons&agood cause to overcom
the procedural default undbtartinezbecause post-conviction counsel was ineffective

failing to raise the substantive merits of thaircls related to Jurdr27. (Doc. 37 at 178—

180.) TheMartinez exception, however, applies only ¢aims of ineffective assistance

of trial counselDavila, 137 S. Ct. at 2062—63. Recoging that only tle Supreme Court
can expand the application bfartinez outside the context of ineffective assistance
counsel claims, the Ninth Cug has declined to exteridartinezto claims of trial court
error. See Pizzuto v. Ramirez83 F.3d 1171, 1177 (9thrCR015) (declining to extend
Martinezto cover claims of trial errorfdunton v. Sinclair732 F.3d 11241126-27 (9th
Cir. 2013) (acknowledging that only th®upreme Court may extend the scope
Martine?. Because Claim 3, as it relates to Jur@v, is not an ineffective assistance
counsel claim, PCR counsel’s deficient periance may not serve aause to excuse g
procedural default of this portion of the claiBee Pizzuto/83 F.3d at 1176—77. Thus, t
the extent this claim is unexhausted anocedurally defaulted, it is denied.
3. Merits

The Court further finds that the Arizona Supreme Court’s resolution of clg
related to Jurors 62, 123, 4,3150, 169, 178and 193 was neither contrary to, nor &
unreasonable application of, clearly e$isdied federal law, nodid it rest on an
unreasonable determination of the facts under 8§ 2254(d).

a. LegalStandard

A criminal defendant is entitled to a fairalrby “a panel of impatrtial, ‘indifferent’
jurors.” Irvin v. Dowd 366 U.S. 717, 722 (1961)ufserseded on other grounds b
AEDPA). A prospective juror may be excludied cause because bfs or her views on
capital punishment “if the juror's views wall‘prevent or substdially impair the
performance of his duties as a juror in aceo® with his instructions and his oath.
Wainwright v. Witt 469 U.S. 412, 424 (1985) (quotiAglams v. Texa<gt48 U.S. 38, 45
(1980)).

Actual bias is “bias in fact"—"“the exigtee of a state of mind that leads to &
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inference that the person will hact with entire impatrtiality.Fields v. Brown503 F.3d
755, 767 (9th Cir. 2007(citation and internal quotation marks omitted). Actual biag
typically found when a prospective juror stattest he cannot be impaal, or expresses a
view adverse to one party’s position and oegfs equivocally as tewhether he could be
fair and impartial despite that vievd.

Although “[t]he Constitution . . does not dictate a catechism Yair dire . . . part
of the guarantee of a defendant’s rightato impartial jury is an adequa¥eir dire to
identify unqualified jurors.”Morgan v. lllinois 504 U.S. 719, R (1992) (citations
omitted). A juror who would automatically pose the death penalty if a defendant
found guilty is not impartial ah must be removed for causkl. at 733; Ross v.
Oklahoma 487 U.S. 81, 85 (1988).

Finally, the Supreme Court has, withvfexceptions, adhered to the “the neg
universal and firmly established common-law nali¢he United Statefgatly prohibit[ing]
the admissibility of juror testiony to impeach a jury verdictTanner v. United States
483 U.S. 107, 117 (1987). Exceptions tasthule have beerirecognized only in
situations in which ‘extraneous influence. . was alleged to have affected the jury
Tanner 483 U.S. at 117 (quotingattox v. United Stated46 U.S. 140 (1892)) (interna
citation omitted), or when a juror's statertenndicate that racial animus was
significant motivating factor imis or her finding of guiltPena-Rodriguez v. Colorado
137 S. Ct. 855 (2017). Thus, although thepr@me Court has permitted inquiry int

extraneous influences on jurors concerninether they heard and read prejudicial

information not admitd into evidenceMattox 146 U.S. at 149%nd the influence on

jurors by outsidersTurner v. Louisiana379 U.S. 466 (1965), itas declined to require

inquiry or consideration of édence with regard to the ternal processes of the juryl

Tanner 483 U.S. at 119-124.
b. Analysis

() Peremptory Challenges. Jurors 136, 150, 169 and
178

In this case, even if the trial court efrim failing to strike Jrors 136, 150, 169,
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and 178 for cause, Petitioner is not entitledrdbef on the grounds that he used h
peremptory challenges on tleegirors. The Supreme Courfjeeted such an argument it
Ross v. Oklahomaolding that any clainthat the jury was ndampartial must focus on
the jurors who ultimately sit on éhjury. 487 U.S. at 86. “Smhg as the jury that sits ig
impartial, the fact that the defendant haduse a peremptory challenge to achieve tf
result does not mean the Sixth Amendment was violatédat 88.
(i)  Challengesfor Cause: Jurors 62 and 123

Petitioner cannot show that the statourt's decision rejecting Petitioner’

challenge to Jurors 62 and 123 was basedan unreasonablelication of clearly

established Federal law, as stateMrgan.In Morgan the Court noted, “It may be tha|

a juror could, in good consmce, swear to uphold thenaand yet be unaware that

maintaining such dogmatic bekeabout the death penaltyould prevent him or her from
doing so.” 504 U.S. at35. The Court therefore conclutéhat a defendant is “entitled
upon his request, to inquiry discerning tagsrors who . . . lth predetermined . . .
whether to impose the death penaltg.”at 736.

Morgan is distinguishable from this case. Morgan the Court was concerneg
with a trial court limiting a petitioner’s ability,tirough questionirigto “lay bare the
foundation of petitioner’s chaltge for cause against thosegwective jurors who would
always impose death following caotion.” 504 U.S.at 733 (quoting/Vitt, 469 U.S. at
423) (emphasis in original). In this casetif@ner asserts that the state court “failed
search beyond the promise to be fair, tof® instructions, [and}to inquire into the
dogmatic beliefs of the jurors.” (Doc. 28 208.) Petitioner, howerehas never asserte(
that the trial courtin violation of Morgan, improperly limited his abty to inquire into
any juror’'s “dogmatic beliefs."SeeDoc. 28 at 208; APP 51 86—63.) Rather, the recordg
demonstrates that the triaburt allowed Petitioner to make relevant, searching, 3
thorough inquiries intdhe jurors’ claims tat they could follow th law as instructed.
(Seee.g, RT 1/20/05 at 116-25.)

(iii)  I'mpartiality: Juror 62

The state court’'s finding that Jur@2 was impartial was not based on 3
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unreasonable determination of fa8ee28 U.S.C. § 2254(d)(2). Petitioner argues that the

state court unreasonably foutitht Juror 62 was impartial because his statements \
either internally inconsistereind unbelievable, or equivocal.(Doc. 28 at 208-09.)
Federal habeas relief may begted based on a state court’suf@ to strike a juror for
cause only where there is no fair support i técord for the coud’ determination that
the juror was unbiasedVitt, 469 U.S. at 424. A stateowrt’'s determination of juror
impartiality is entitled to gresumption of correctness dederal habeas reviewd. at
429; see Uttecht v. Brown551 U.S. 1, 9 (2007) (“Defence to the trial court is
appropriate because it is aposition to assess the demeaobthe venire, and of the
individuals who compose it, a factor of critical importance in assessing the attituds
gualifications of potential jurors.”).

In light of the record in the state coproceedings, Petitioner has not shown tH
the trial court unreasonably fourldat Juror 62 was impartighee Bashor v. Risley30
F.2d 1228, 1237 (9tlir. 1984) (holding that a juror who initially equivocated as to |
impartiality could be found imptal after she affirmatively $a& she thought she could bg
fair). Nor has Petitioner shown that the Anma Supreme Court’s decision was based
an unreasonable detemation of the facts.

The trial court is in a superior positi to observe a juror's physical appearar
and demeanorerez v. Marshall119 F.3d 1422, 1427 (9th Cir. 1997), and is “bg

situated to deterime competency tgerve impartially.”Patton v. Yount467 U.S. 1025,

1039 (1984). Here, the trial judge determinkdt Juror 62 could be impartial based not

only on the juror’'s answers balso on his observatiasf the juror's demeanorSeeRT
1/20/05, at 136; RT 1/26/08t 161.) Juror 62's responsedleet the thinking processes
of an honest and conscientious juror. duB@ acknowledged that he understood
couldn’t make a decision out of anger, prepedor sympathy, that despite the fact it w

an emotional issue hedhght he could be a “fair individu&akhat he was “striving” to be

12 petitioner raises the sambegations as to Juror 169S¢eDoc. 28 at 2099)
Because Juror 169 did not @ih the J]uB/ this Court eed not examine Juror 169’
gualifications.See Ross v. Oklahom#87 U.S. at 86.
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fair, and would “make a decision on his owdsed on the informian he had. He did
not believe that the death penalty shouldagls be imposed, but ynin “very special
cases,” such as cases invalyitorture or repeated injuryfhe trial court denied the
challenge for cause, stating that basedthsn juror's responses, and the court’'s oV
observations, Juror 62 coulsk fair and impartial. The Arizona Supreme Court uphg
the trial court’s decision, stating that Juror“62equivocally stated #t [he] could fairly
evaluate the evidence, follothe court’s instructions,na set aside any preconceive
notions of guilt.”"Cruz 181 P.3d at 205.

Viewing the record in its entirety, givehe juror's statementbat he thought he
could be, and was “striving to be,” a “faidividual,” and the deferee due to the trial
court’'s assessment of the juror's demeanadtifi®eer has not shown that the trial court]
decision finding Juror 62 could be fair amdpartial, and the Arizona Supreme Court
affirmance of that decision, was basedorunreasonable determination of facts.

(iv)  Implied Bias: Juror 123

The trial court’s failure to remove Jurb23 for cause was neither contrary to
an unreasonable application of clearly bbshed Federal law, nor was it based on
unreasonable determination faicts. Petitioner asserts thairor 123 should have bee

removed for cause because her brother avgmlice officer andbecause she initially

agreed she would tend tovta the prosecution. (Doc. 2& 205—-06.) The Supreme Couf

has not explicitly adopted ¢hdoctrine of implied biasSee Fields503 F.3d at 768
(stating that “the Supreme Court has never liedd a juror was imdly biased in the
absence of juror dishonesty”). Thus, therends Supreme Court precedent that crea
“clearly established federal law” relating to the issue of implied bias in this con
Although bias can be “presumed fromethpotential for substantial emotiong
involvement, adversely affecting impalitig, inherent in cedin relationships,Tinsley v.

Borg, 895 F.2d 520, 527 {® Cir. 1990) (quotindgJnited States v. Allsyp66 F.2d 68, 71
(9th Cir. 1997)), such bias should be presurfjethly in ‘extreme’ or ‘extraordinary’

cases."Tinsley 895F.2d at 527 (quotingmith v. Phillips 455 U.S. 209, 222 (1982
(O’Connor, J., concurring)see also United States v. Gonzali4 F.3d 1109, 1112 (9th
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Cir. 2000) (“[T]he relevant gestion is whether the case et a relationship in which
the potential for substantial emotional invedeent, adversely afféng impartiality, is

inherent.”) (internal quotation marks omd)e The doctrine & been successfully
invoked only “onrare occasions.See Fields503 F.3d at 768. Courtgave declined to
find implied bias when a juror works in lawfercement or is relateto a police officer.

See Tinsley895 F.2d at 529 (citations omittedfhe Court finds that Juror 123’9
relationship to a family member involved inrmeenforcement is not an “extreme” of
“extraordinary” circumstance thatarrants a presumption of bigdee Tinsley895 F.2d
at 527.

(v)  Actual Bias: Juror 123

Because Petitioner also failed to demonstrate that Juror 123 was actually hiase

see Fields503 F.3d at 767, the trial court’s faiuto remove Juror 123 for cause was
neither contrary to or an uragonable application of clearstablished Federal law, nor
was it an unreasonable determination ofa¢he primary safeguard against biagas

dire. “In most situationsyoir dire, ‘the method we have Ired on since the beginning,]
should suffice to idntify juror bias.”ld. at 528 (quotingPatton v. Yount467 U.S. 1025,
1038 (1984)). Indeed, ithis case, Petitioner did not argtiat Juror 123 was actually

biased. Nor could he; the redodemonstrates that durinmgir dire Juror 123 explained

1”4

her response to the questionedinat the information she haglad or heard about in the

case would make her favor the prosecution beedthe newspaper assumed that he was

guilty. That doesn’t mean thatassume that he is.” (RT/25/05 at 19.) Upon further
guestioning, Juror 123 unequivdlgaagreed that she could be fair and impartial, make a

determination based only onetliacts presented at trial lifmv the law as provided, and

judge the testimony of a police officer by th&@me standard as any witness because [she

“know([s] there’s two sides to every story.ld( at 20-22.) Petitioner has failed tp
demonstrate that Juror 123 was presumptively or actually biased.
I
I
I
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(vi)  Implied Bias: Juror 193"

Petitioner fails to demonstrate thatralu193 was presuntpely biased. Juror
193’s marriage to a police sergeant, retired femrvice in New Jersep 1988, is not the
type of personal experience thedrrants a finding of implied biaSee Tinsley895 F.2d
at 527;see also Gonzale214 F.3d at 1112.

(vii) Actual Bias: Juror 193

Petitioner fails to demonstrate that JuréB vas actually biasedHe asserts that
Juror 193’s statement that tRiener “would probablynot want me” siihg on his jury
was a deeply concerning and “horrifyirrgvelation.” (Doc. 28 at 206-07.) Again
Petitioner takes this statement out of contaxd exaggerates the significance of Jut
193's response. Defense counsel, addresgbiagesponse, commeat that Juror 193 had
misunderstood the question that was askad, after the question was clarified, Jurd
193 indicated that if she were Petitionee stould be comfortabl knowing she was on
the jury. GeeRT 1/27/05 at 37.) Juror 193 alsooplaimed that the fact that a polic
officer was the victim in the case would “ahgely not” affect her in any way and tha
she could be fair and impartial. (RT 1/27/05 atS¢ Gonzale214 F.3d at 1112 n. 3.

Petitioner asserts that the state courtdemenot taking intoconsideration Juror
193’s statement to the press after trial, asgpthat review of the statement is essent
to Petitioner's demonstrationf a federal constitutional efation. (Doc 28 at 209.)
Petitioner argues that the state court'sngilwas inconsistent with federal lawd.}
(citing Doan v. Brigang 237 F.3d 722, 728 (6th Cir. 200aprogation on other grounds
recognized by Maples v. Stega&#0 F.3d 433 (6th Cir. 2003)).

Petitioner has failed to demonstrate that skate court’'s decision was contrary
or an unreasonable applicati@f Supreme Court precedent/ith few exceptions not
applicable here, the Supreme Court prohithissadmission of juror testimony to impead
a jury verdict.See Tanner483 U.S. at 117, 119-124ee also Pena-Rodriguek37 S.

B Ppetitioner also asserts in Claim 24(Bttthis trial counsel was ineffective fo
failing to move to strike Juror 193 for caugDoc. 28 at 261-62). This assertion
addressed in Section VIII, below.
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Ct. 855. The Sixth Circuit's holding iDoan does not underminthis conclusion. The
Doan court held that a state court could mety on an eidentiary rule to prevent
consideration of any evidence that vl demonstrate thatPetitioner's federal

constitutional right to a fair ananpartial jury was violated.SeeDoc. 28 at 209.) The

Doan court concluded that, by refusing to alleansideration of evidence of impropef

out-of-court, juror experimentation, the statule of evidence rendering petitioner
evidence of misconduct inadssible failed to adeqtely protect petitioner’s

constitutional right to a fair triaand therefore, “[tjhe stateourt’s use of this rule to

decide [petitioner’s] constitutional claim tsontrary to’ clearly established Supreme

Court precedent recognizing the fundartal importance of this rightld. at 733.Doan,

however, is neither binding dhis Court, nor does it constitutéearly established federal

law as determined by the Supreme Courtcdkdingly, it cannot pvide the basis for
habeas relief under § 2258ee, e.g.Williams 529 U.S. at 412. Given the Supren
Court’'s decisions permitting juror testimp to impeach a verdict only when sug
testimony involves “outside influences,” it canrbe said on this oerd that the Arizona
court’s ruling was contrary to, or an unseaable applicationfp clearly established
Federal law as determined by the United &te&@upreme Court. Nor did the state cour
proceeding result in a decision that was Hase an unreasonabletdemination of the
evidence presented.

Petitioner contends that Respondents apgsopriated” his gument related to
Juror 193’s statements, thatti#lener did not offer the post-tligtatement asvidence to
impeach the verdict, but as evidence that JuUB® was a biased jurorSéeDoc. 37 at
182.) In fact, in both Petitioner's motion for new trial and direct appeal, Petiti
conflated these two arguments: that the stateérduror 193 gave was “indicative of jurg

bias” and was “clearly contrary to the insttions” of the court. (ROA 644 at 1gee also

I's

hner

=

APP 51 at 59 (same)). To the extent Petitiafiared the statement as evidence that the

jurors acted contrary to theourt’s instruction, the stateourt properly declined to
consider the evidenc&ee Warger v. Shauerk35 S.Ct. 521, 529 (2014 ees also State
v. Dickens 187 Ariz. 1, 15 (1996) (a judge may consider juror testimony when a j
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receives outside evidence not properly dthd during trial, but may not conside
testimony which inquireto the subjective motives @nental processes of the juror
abrogated on other grows by State v. Ferrey®@29 Ariz. 239 (2012). Petitioner now
submits the statement as evidence of juras bsuggesting that Juror 193’'s “avowals

set aside her biases and poige cannot be believed.8deDoc. 37 at 182.) Petitionel

failed to argue in his Petitiondhthis statement was direetidence of Juror 193’s bias|

(SeeDoc. 28 at 208.) Rather, Petitioner asseiteat this statement demonstrated ti
impact of biased jurorseated on the juryld.) Petitioner did not dirdly assert this claim
until he filed his reply irthis habeagproceeding. $eeDoc. 37 at 182.) Accordingly, the
Court does not consider that claiBee Zamani v. Carngd491 F.3d 990, 997 (9th Cir
2007) (“[Dlistrict court needot consider arguments raistéa the first time in a reply
brief.”).

B. Claim 4

Petitioner argues that the use of a shbek during trial as a form of physica

restraint violated his right tdue process and a fair trial. ¢B. 28 at 214-17.) The Cour

finds that this claim is plainly meritless.

to

Petitioner partially exhausted Claim 4. Hsserted on appeal that the shock belt

“made it difficult for [Petitiong] to focus and communicateith defense counsel during
proceedings.” (Doc. 31, Ex. A &02.) Petitioner did not argus appeal that the belt wa
visible to jurors. ¢ee Doc. 31 at 109) (citingCruz, 181 P.3d at 214). Petitione
acknowledges that on direct appeal he taiie raise the claim that the shock belt w
visible to the jury, but asserts that appellateinsel’s failure to raise the unexhausts
portion on direct appeal, anBCR counsel's subsequentildge to assert appellate
counsel’s ineffectiveness, establistesise for the procedural default undiéartinez
566 U.S. 1. Respondents argue that the clail® on the merits in its entirety. (Doc. 3
at 112-14.) The Court does not detasne whether cause exists undiéartinezto excuse
any procedural default of this claitmecause the claim is plainly meritleS®e28 U.S.C.
§ 2254(b)(2)Cassett406 F.3d at 623-24.

On the first day of trialprior to commencement of jury selection, defense cour
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noted that in addition to thresecurity officers in the cotroom, Petitioner was restraine

by the use of an electronoelt and a leg brace. (RT 1/19/05 at 4.) Counsel objecte

use of the shock belt, indicating that “imakes it extremely uncomfortable if not

impossible for [Petitioner] to siip in any kind ofway that doesn’t indicate to the jury
that he is in an uncdiortable situation, andirankly, restrained.” Ifl.) At counsel’s
request, the trial judge agretm confer with Judicial Secily regarding the purpose of
the restraints.lg. at 4-5; ROA 447 at 1.)

Thereafter, Petitioner filed a motiam limine requesting that the court order tha
Petitioner not be required to wear the dhbelt. (ROA 451 at 2 Petitioner argued that
the belt is “extremely uncomfortable amdakes it difficult for [him] to focus and
communicate with counsel.ld. at 4.) Additionally, Petitioneargued that if the jurors
saw and recognized the shobklt, they “might . . . conclude, from these addition
security measures, that [he] has a prior criminal history, constituted an extreme ¢
risk and, at any time, might bolt frothe table and begin taking hostage$d: at 3—4.)
Petitioner asserted that there was “nothbeyond the nature ofhe charges” that
supported a requirement that he wear the shock leklat4.)

On the fourth day of jury selection tkeurt informed deferscounsel that it had
made inquiries regarding the use of restei(RT 01/25/05 at 77-78.) Jail personnel h

informed the court that Petitioner was at a ffiC2i' level of security, and that based o

the jail personnel’'s experience with the bélts not all that uncomfortable” and there

had “been no complaints aldothe way the belt is on.”ld. at 78.) The court further
commented that “[tjhere’s just practically nbance that . . . the atkles and what have
you would be observed.1d.)

The court explained that Petitioner's safyulevel was based on somebody wh

“‘came to jail personnel and told aboah escape,” though the information wa

“somewhat dated.” (RT 01/25/08t 80.) Two memoranda from the Pima County

Sheriff's Department detailing how jail offads came to know of the possible esca
attempt from a prisoner at the jail, as wellths results of the in&igation into that

information, were sealed and placed ia tecord. (ROA 454.) Aftecounsel requested &
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hearing, the court suggested setting one aly ea that afternoon; counsel, howeve
stated he wasn't ready at that timiel. @t 81, 83.) The court left it to counsel to “figur|
out a time.” (d. at 83.) The court denied any changehe Petitioner’s restraints. (ROA
457 at 2.)

On day six of jury sektion, the court informed counsel that Petitioner’s |
shackles, but not the belt, wid be removed the followingay to allow Petitioner to
stand up, turn around, and look at the fjaroqRT 01/27/05 at 214.) Counsel statg
Petitioner couldn’t stad up with the belt on becausiewas “very noticeable.” I{.)
Petitioner stated the belt was “stickingt” with a “lump in the back.”Ifl. at 214-15.)
The trial judge replied that he didthink it was “obvious at all.” Id. at 215.) Counsel

indicated they still needed to set a hearibgt after the court reminded counsel that

counsel was going to figure out the time gldce, counsel responded that he “had
thought about it.”If.)

The next day the court agk@etitioner to stand up $@ could determine whethe
the belt was noticeable:

The Court:  You know, | don’'t see th#tat's really obvious from that
close, and so | thinkhat they are very concerned, security,
I’m just saying that so—

Mr. Cruz: It makes me look fat in front.

The Court:  Certainly not obvious frothe back, as | saw it yesterday, so
| think we’ll continue with where we are on that. | know you
may still raise an issue. . . ..

(RT 1/28/05 at 3.) The issue was not revisited.

On direct appeal, Petitionargued that the use of theosk belt violated his rights
to due process and a fair tri@CA 51 at 101-04.) Petitionasserted that the shock be
made it “difficult for [Petition€] to focus and communicateith defense counsel” ang
was not supported by anything in the recar@vidence suggestirany security concerns
aside from the nature ofdélcharges in the caséd.(at 102.)

The Arizona Supreme Court denied théausted portion of Claim 4, noting tha
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the trial court, in response to Petitioner'gemtion to the security measures, reviews
two reports detailing a possible escape attenyailving Petitioner, offeed to conduct an
evidentiary hearing on the cessity of the restraintsnd informed Petitioner that he
would schedule an evidentiangaring at Petitioner’s reque€iruz, 181 P.3d at 214-15
The court noted that “security procedures afetéethe discretion of the trial court,” andg

while “a defendant generally has the rightb® free from restraints the courtroom,

concerns for courtroom safety and securityymake the use of restraints appropriate.

Id. at 215. The court acknowledged that a cehduld “not simply defer” to the State’s

policy, request or preference for the use atreents; instead, the trial court must hay
grounds for ordering restraintand upon establishing a nefed restraints, should ordef
restraints that are in propomido the security risk posettl. at 215. Additionally, the
court noted that a trial court should sdhle a hearing at the defendant’s requg
regarding the necessity of restrairtks.

The court rejected Petitioner's argurhehat it should adopt the “heightene
standard” employed iGonzalez v. Pliler341 F.3d 8979th Cir. 2003)"* The court
concluded that a “trial judge’s independemétermination thatuse of the belt is
appropriate and supported llge record will notbe disturbed absent an abuse
discretion.”Cruz 181 P.3d at 215 (citin§tate v. Davo)t84 P.3d 456, 476 (Ariz. 2004)).

Considering the facts of this case, twurt found no abuse of discretion, notin

that “the trial court properlpffered [Petitioner] an evidentia hearing, but [Petitioner]

declined. The court’s decision was based @oeumented threat of escape, not mer¢

on security personnel’s preéarce for the shock belt.Id.
Petitioner alleges the Arizona Supremeu@s ruling was contrary to or an
unreasonable application of clearly established federal law because the trial court

to consider less restrictivét@rnatives to the shock be{Doc. 28 at 216.) Petitioner alsq

*In Gonzalez v. Plilerthe Ninth Circuit held thatefore the court may order the
use of physical restraintsn a defendant at trial, theourt must be persuaded b
compelling circumstances thatrse measure is needed tointain the security of the
courtroom, and “must pursue less restrietiglternatives before imposing physic
restraints.”ld. at 901 (quotingviorgan v. Bunnell24 F.3d 49, 51 (9th Cir. 199%).
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alleges the Arizona Supreme Court’s rulingsvibased on an unreasonable determinatjon
of the facts because the shock belt wasble on Petitioner and jpacted his ability to
participate in his defensdd() The Court disagrees.

The Due Process Clause faidbthe routine use of physiaastraints visible to the
jury in either the guilt openalty phase of a tridbeck v. Missouri544 U.S. 622, 626
(2005). The use of visible restraints requieedetermination by the&ial court that the
restraints are justified by a specific stateeiast particular to thdefendant’s trialld. at
629; see also Ghent v. Woodfor@79 F.3d 1121, 1132 t® Cir. 2002) (criminal
defendant has a constitutional right to be fofeshackles in thg@resence of the jury
absent an essential state intethat justifies the physical restraints). The trial court “may
of course take into account the factors tt@irts have traditiotist relied on in gauging
potential security problems and the risk of escape at tbhaick 544 U.S. at 629.

There is no clearly established federaV leequiring a trial court to consider thg

D

least restrictive alternative manner of restraBee Crittenden v. Ayer624 F.3d 943,

972 (9th Cir. 2010)@eck “does not itself mandate specific procedures or evidence fthat

must be considered beéimposing restrainteck leaves this to # discretion of the
trial court . . . [which] ‘may of course taketo account the factors that courts haye
traditionally relied on in gauging potentia@aurity problems and the risk of escape |at
trial.””) (citing Deck 544 U.S. at 629). Thus, the i2Zona Supreme Court’'s decision
declining to apply a “least restrictive” sidard to use of the shock belt was neither
contrary to nor an unreasonable apglaaof clearly established federal law.

Petitioner fails to show that the satourt’s decision was an unreasonable
determination of the facts nor has he rellttas factual determination with clear and
convincing evidence. Here, tistate appellate court foundaththe trial court’s decision
“was based on a documented threat afaps, not merely on security personnel
preference for the shock belCruz 181 P.3d at 214. The trieourt was aware that the
deputies were unable to verify the allegedap® plan, but this alordd not require the
court to nullify the report as a viable sdtpconcern. Moreover, the report of a planned

escape was not the only fact relied on by titi@ court to conclude that additional
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restraints were necessary. The trial court regabthat jail personnel had determined th
Petitioner was at a heighten&duff 2” security statusSee Hedlund v. Ryag815 F.3d
1233, 1243 (9tiCir. 2016)amended by54 F.3d 557 (9th CiR017) (“The trial court
could have used the jail's security-basdecision as support for its conclusion th
[defendant] posed an escape risk, bseawsuch decisions are subjective a
discretionary.”). There is no clearly ediabed federal law suggéng a trial court’s
decision based on hearsay coming freithin a jail is impermissibled.

Even if the accuracgf the reports regarding an epeaattempt orrmy other viable
security threat were never confirmed, Petitiodiel not challenge the trial court’s finding

that the shock belt was not visible to theyjuand Petitioner did not contend on apps

that the belt was visible. There is no cleabgablished federal law requiring a trial court

to make a finding thaton-visibleshackling is justified by a compelling state inter€ste
Ghent 279 F.3d at 1132 (to obtain habeas reliebart must find that the restraint wa|
seen by the jury). TéArizona Supreme Court’s decisiaias neither contrary to nor aj
unreasonable application of clgadstablished federal law. SB&hter, 562 U.S. at 101;
Musladin 549 U.S. at 77.

Additionally, even if the trial court’s iposition of physical restraints violatec
Petitioner’s right to due process, Petitionestaim fails on the gnond that he has not
shown that he was prejudiced by wearing tthevice during his trial. Contrary tq
Petitioner's assertion that the use ot tBhock belt on Petitioner was “inherent
prejudicial,” this Court mustssess whether any error “hadbstantial and injurious
effect or influence in detmining the jury’s verdict."See Larson v. Palmatees15 F.3d
1057, 1064 (2008) (“Reviedor harmless error und@recht[v. Abrahamson507 U.S.
619, 623 (1993)] is ‘more forgiving’ to stateurt errors than the harmless error standji
the Supreme Court applies on its directi@e/ of state court convictions.”) (citingry v.
Pliler, 551 U.S. 112, 121-22 (200@olding that in § 2254roceedings a court mus
assess the prejudicial impact of constitutiog@or in a state-court criminal trial unde
the “substantial and injurious effect” standard set fortBriechtwhether or not the statg

court recognized the error and reviewed itharmlessness)). Considerations guiding {
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prejudice inquiry include “the appearancedavisibility of the restraining device, the

nature of the crime with which the defendaras charged and thaength of the state’s
evidence against the defendaritdrson 515 F.3d at 1064.

Petitioner cannot establish prejudice frone alleged visibility of the restraint
because Petitioner has not presented anyereal that the jury vgaever aware that
Petitioner was wearing the shock belt. Petitioner stated that the belt made him “look
front” and counsel remarkedwtas “very noticeable’— obsertrans with which the trial
court disagreed upon viewirRgtitioner standing. Bigoner’s counsel, however, declare
Petitioner would not stand in front of the jufjhus, it is not eviderfrom the record that
the belt was visible as Petitiongpparently never stood in froat the jury in a way that
would have revealed its presen Moreover, even if he Hastood, and looked “fat in

front,” there is no evidence that the jurarsuld have recognized and understood that

fat

he

was wearing a security device. There is no factual basis in the record from which t

conclude that any juror observed or rgeized the significance of the shock be
Furthermore, the nature of the crime and the strength of the evidence in this case
against a finding of prejudice.

Petitioner also fails to present any factbasis in support of his assertion that tk
shock belt interfered with his giby to participate in his defese. He has not establishe
that he was unable to communicate withurtgel or was otherwise prejudiced by th
restraints.See Williams v. Woodford84 F.3d 567, 592—-9®004) (concluding that
unjustified restraints are harmless emfothe jury did not see the restrainBacker v.
Hill, 291 F.3d 569, 583 (9tiCir. 2002) (concluding no prejudice resulted fro
defendant’s leg brace when juwor interviewed after trial reembered seeing a leg brad
on the defendantyev’'d on other groundsub nom. Early v. Packeb37 U.S. 3 (2002).
Accordingly, the state court’s conclusioratiPetitioner’s constitutional rights were nc
violated by the use of the gteaints is not clearly contrary to or an unreasona
application of federal law, mas it based on an unreasonabktermination of facts, ang
Petitioner is not entitled to haderelief on this claim.
I
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C. Claim5

Petitioner argues that the trial court’svassion of testimony bg criminalist with

the Tucson Police Department, indicating tmurder weapon hadeen modified for
purposes of concealment, violated Petitioner’'s right to due process because

character evidence anddhaot been properly siclosed under state law. (Doc. 28 at 21
22.) This claim (“Claim 5(a)”) was raised alrect appeal and denied by the Arizon
Supreme CourCruz 181 P.3d at 213.

Petitioner also argues, for the first time tistGourt, that the criminalist offered al
improper expert opinion, and that trial aA@R counsels’ deficient performance excug
any procedural default of this claiffClaim 5(b)”). (Doc. 28 at 222-23.)

1. Factual and Procedural Background

Frank Powell, a crime lab supervisand firearms analyst with ten yearg
experience in the field of firearm analysisstified that the revolver he was asked
analyze, which he determinedhs the weapon used to sh@ificer Hardesty, had beer
altered by removing the spérom the hammer. (RT 2/108 at 192-94, 202—-05.) “The
most likely reason” for removing that pontiaof the weapon, Powell testified, “is fo
concealment. . . . [l]f the gun is drawntauickly, [tihe hammespur won’t get caught
on the clothing.” id. at 202.) Counsel did not objett Powell's testimony at the time
but the following day moved for a mistrjighrguing that the testimony regarding th
modification had not been dissed and that the testimomyplied bad character—that
the person who possessed Weapon was engaging in illdgaehavior. (RT 2/11/05 at

3-4.) Counsel explained thia¢ did not object contempomrously because he believed

would have drawn more attention to the testimoig. gt 3.) The trial court denied the

motion, finding counsel waived the issuadaadditionally, that there was no disclosu

violation because the testimomgas within the knowledge dhe defense; Petitioner hag

the reports, had the opporttyn to interview Powell,and had the weapon in his

possession for the purpose of examinatitmh.gt 8—9.) The trial court found no prejudic
that would rise to the level of a mistridid(at 9.)

Counsel alternatively request a curative instructionid; at 4), and the court
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stated it would consider a “purpose spedifistruction” at the tire of instructionsig. at
9). The record does haeeflect that counsel profferetie requested instruction at an
time. (SeeDoc. 28 at 220.)

During closing arguments, the prosecutferred to the testiamy in support of a

finding of knowledge or intent, arguingat) “You shoot somebody five times after ygu

pull the gun, this gun that Ba sawed off hammer so it dodsratch on your clothing as
you pull it, five times at close range, did mend or know his actions would caus
death? Absolutely.” (RT 2/24/05 at 27.) During rebuttal the prosecutor remarked th
gun was in Petitioner’s “front pocket with themmer sawed off so that he could get
out of there quickly.”Id. at 101.)

On direct appeal, Petitioner argued ttiegt undisclosed tastony was prejudicial

and violated his rights to a fair trial and &y pretrial disclosure. (APP 51, at 94-95,

The Arizona Supreme Court, noting Petitionddgure to objectcontemporaneously to
the testimony, reviewed the claim for fundamental e@ouz 181 P.3d at 213. The cour
denied the claim, finding that the stemony did not renderPetitioner’'s trial
fundamentally unfair:

It is unlikely that the juy concentrated on thédd-off hammer . . . when
no evidence was presented that Croadified the gun and the trial was
focused on other, more serious issues.

Id.

2. Merits — Claim 5(a)
Petitioner alleges the Arizona Supremeu@s ruling was contrary to or an
unreasonable application of clearly estdids federal law because Powell’'s testimo

deprived Petitioner of a fundamentally fairatrin violation of Petitioner's due proces

rights. (Doc. 28 at 220-21.) Petitioner aldteges the Arizona Supreme Court’s ruling

was based on an unreasonatidermination of the facts ifinding that it was unlikely
the jury concentrad on the modification to the revolveld.j The Court disagrees.

A state court’s fact-finding process may be defective, resutiiag unreasonable

determination of the facts itight of the evidence prested, where the state cour

“plainly misapprehend[s] omisstate[s] the record in rkiag [its] findings, and the
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misapprehension goes to a material factualkidbat is central tthe petitioner’s claim.”
Taylor, 366 F.3d at 1001 (discussin@254(d)(2)) (citations omitted).

a. Factual Determinatioa Alteration of the Weapon

Petitioner contends that the record Ibbefthe state court @8 not support the
Arizona Supreme Court’s finding that it waslikaly the jury concetrated on the filed-
off hammer. Petitioner asserts, firthat the “cleaintimation” was that Petitioner or 3
criminal associate “altered the weapon.” (Doc. 28 at 221.) In support, Petitioner poi
the state calling as a witneasprevious owner of the revolver, Dr. Gallagher, to test

that the hammer was not moeifi when Dr. Gallagher owned'it(ld. at 221-22 (citing

RT 2/15/05 at 81).) Petitionenisstates the record. Dr. Galaer was called to testify as

a witness for the defens&deRT 2/15/05 at 2, 78.) Anan cross-examination the stat
elicited testimony from Dr. Gallagher that had no knowledge aiho he sold the gun
to, and whether it had since been resoldstmlen after it left his possession, thd
intimating that any number of persons, nast Petitioner, could have modified th
weapon. Id. at 85.) Petitioner fails to identify argvidence in the record that sugges
Petitioner was responsible for modifying the weapon.

b. Factual Determination Jury Focus on the Weapon

Petitioner also asserts the state courtidifig that the trialvas focused on “other,
more serious issues” is an incorrect deieation of the facts because the “jury’
attention was drawn to [the] fact” that tgan was modified, both in closing argume
and in rebuttal. (Doc. 28 at 221.) Based ois thourt's review of the record, the stat
court's determination was not objectiyelunreasonable. Although the prosecut

mentioned the modification in closing argumeand rebuttal, it was never the focus

his argument and was never meted to the jury aa crucial piece of evidence. Rather, |i

was a mere “snippet of testimonysée Cruz181 P.3d at 213.
Il

' The Petitioner states that the prexoowner testified that the hammeas
modified when he owned it. This is (;)_r_e a typographical error, as the previot
g\évr)]er testified that the gun was moodified when he owned itSEeRT 2/11/05 at 78—
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C Legal Determination - Admission of Testimony

This Court’s review of a habeasach based upon the improper admission |or
exclusion of evidence is guided by the pringighat “it is not the province of a federal
habeas court to reexamine state-coutémheinations on state-law questionEstelle v.
McGuire 502 U.S. 62, 68 (1991). The issue fae taderal habeas court “is whether the
state proceedings satisfied due procedsliey v. Yarborough568 F.3d 1091, 1101 (9th
Cir. 2009) (quotinglammal v. Van de Kamp26 F.2d 918, 91920 (9th Cir. 1991)).

To the extent Petitioner argues tratmission of Powell’s testimony violated

Arizona’s disclosure or evidéary rules regarding expertg)e claim is denied becaus

[1°)

“federal habeas corpus relief dosst lie for errors of state lawMcGuire, 502 U.S. at

67. A state trial court’s admission of evidengeder state evidentiary law will form thg

\174

basis for federal habeas relief only where ¢l@entiary ruling “sdfatally infected the
proceedings as to render théumdamentally unfair” in lation of the petitioner’s due
process rightsJammaj 926 F.2d at 919. “[F]Jailure toomply with thestate’s rules of
evidence is neither a necelssaor a sufficient basis faranting habeas reliefld.

The United States Supreme Court has ifaef the category of infractions that
violate ‘fundamental fairness’ very narrowlypowling v. United States193 U.S. 342,
352 (1990), and “has maderyefew rulings regarding thadmission of evidence as a
violation of due processHolley, 568 F.3d at 1101. It hasdmed to holdthat evidence
of other crimes or bad acts “so infused tha&l Wwith unfairness as to deny due process|of

law.” McGuire, 502 U.S. at 75 & n. 5 (noting thttte Court “express[ed] no opinion o0

—

whether a state law would viotathe Due Process Clausétipermitted the use of ‘prior
crimes’ evidence to show prepsity to commit a chargedime”). Further, the Suprems
Court “has not yet made a clear ruling thatnasion of irrelevant or overtly prejudicia
evidence constitutes a due prsserviolation sufficient to warrd issuance of the writ.”
Holley, 568 F.3d at 1101 (citinylusladin 549 U.S. at 77). In the absence of clearly

established law that admiesi of even overtly prejudial evidence constitutes a du

D

process violation, the Court cannot camd that the state court’s ruling was an

“unreasonable applicationltl.; see also Larsarb15 F.3d at 1066 (holding that because

-83 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

the Supreme Court has expressly reservedgtiestion of whether using evidence of
defendant’s past crimes to show that he &gropensity for criminal activity could eve
violate due process, the state court diduroeasonably apply clearstablished law in
determining that the admission of defendant’s criminal history did not violate
process). Under the strict standards of AEDPA, Petitioner’s claim that Pow
testimony was unfairly prejudicial is fare®sed because a federal court is “witho
power” to grant a habeas petition basetkly on the adrssion of evidencdd.

Even if the state court’s rulings wereearmror under Arizona law, the error did ng

rise to the level of a due process violati&ee McGuire502 U.S. at 67—68. Petitione

=

due

ell's

—+

N

cannot demonstrate that the admission of the testimony had a “substantial and injurio

effect” on the verdictSee Brecht507 U.S. at 637-38. APetitioner concedes, the

evidence against him was overwhelminge¢Doc. 28 at 49.) Further, the impact of th
evidence during the palty phase was minimal in corpson with the strength of the
aggravating factor: murder of a police offiagarthe line of duty. Ths, the state court’s
ruling regarding Powell’s testiomy was not contrary to @n unreasonable application @
Supreme Court precedent. Claim 5(a) is denied.

d. Merits — Claim 5(b)

In Claim 5(b), Petitioner argues thaketlkeriminalist offered an improper expel

opinion, and that trial counsslfailure to object and PCR wasel’s failure to raise this
iIssue constitutes deficient perfance and excuses any procedwlefault of this claim.
(Doc. 28 at 222-23.) Apreviously notedMartinez has not been expanded to includ
defaulted claims of trial erro6ee Ha Van Nguyen v. Curiz86 F.3d 1287, 1294-96 (ot
Cir. 2013);Pizzutg 783 F.3d at 117 Hunton 732 F.3d at 1126-27. Because Petitione
claim that the expert offedean improper opinion is not an ineffective assistance
counsel claim, PCR counsel’s deficient perfante may not serve as cause to excuse
procedural defaulSee Pizzuto783 F.3d at 1176—77. Accordingly, Claim 5(b) is denie
D. Claim6

In Claim 6, Petitioner argues that theal court's preclu®mn of mitigation

testimony from the Chairman of the ArizoBaard of Executive @mency (“Clemency
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Board”) deprived Petitioner of a fair sentémy in violation of the Eighth Amendment]

(Doc. 28 at 223.) The Arizona Supre@eurt denied this claim on the meri@uz 181

P.3d at 207. Petitioner contisithe Arizona Supreme Cowtdenial of the claim was

contrary to, or involved an unreasonable lmagion of, clearly established federal law.

Alternatively, Petitioner asserts that it wasuameasonable determinan of the facts in
light of the evidence presented.

Counsel sought to offethe testimony of Duane Belcher, Chairman of t
Clemency Board, to testify that if Petition@as given a natural life sentence, he woy
never be eligible for any typef parole status and that if he received a sentence of
with the possibility ofrelease after twenty-five yearhie Clemency Bard could only
make a recommendation but had no poweauathority to commute a sentence. (R
1/10/05 at 62; ROA 427 at)3The trial court precluded e¢htestimony (RT 3/1/05 at 6)
and denied a motion for reconsrdtion (ROA 611 at 3) areimotion for new trial raised
on these grounds (ROA 669 at 8-9).

The Arizona Supreme Court affirmed thalticourt’s ruling, stating that the tria
court did not abuse its discretionprecluding Belcher’s testimony:

The witness would have been askedspeculate about what the Board
might do in twenty-five years, whe@ruz might have been eligible for
parole had he been sentenced to [iflee trial court cald reasonably have
concluded that testimongn what the Board mighio in a hypothetical
future case would have been smeculative tossist the jury.

Cruz 181 P.3d at 207.

The Arizona Supreme Court’s decision wad contrary to, or an unreasonab
application of law. Once a determination isdaahat a person is eligible for the dea
penalty, the sentencer must consider relevaitigating evidence, allowing for “an
individualized determination on the basis thie character of the individual and th
circumstances of the crimeTuilaepa v. California 512 U.S. 967, 972 (1994). Thq
sentencer in a capital case may “m@& precluded from considerings a mitigating

factor, any aspect of a defendant’s characteeoord and any of the circumstances of t
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offense that the defendamtoffers as a basis forsentence less than deatkddings v.
Oklahoma 455 U.S. 104, 11(01982) (quotind-ockettv. Ohiqg 438 U.S. 586, 604 (1978
(plurality opinion)). The SupreenCourt has explained that “the jury must be given
effective vehicle with which to weigh mitigag evidence so long as the defendant I
met a ‘low threshold for relevance,” whichsatisfied by ‘evidence which tends logicall
to prove or disprove some fact or cinosstance which a fact-finder could reasonal
deem to have mitigating value.8mith v. Texgs543 U.S. 37, 44 (2004) (quoting

Tennard v. Dretke542 U.S. 274, 284-85 (2004)). Cmumay, however “exclude, a$

irrelevant, evidence not beag on the defendant's chateg prior record, or the
circumstances of his offensa.bdckett 438 U.S. at 604 n.12.

Belcher was contacted in order to asmertwhat action, if any, the board woulg
take on applications for parole or early eae filed by inmates serving 25 to life in th
natural life sentences.” (ROA27 at 3.) Belcher would havestified that an inmate
serving a natural life sentence will never tedeased from prison and the Clemen
Board could only recommend parole for inemserving twenty-five years to liféd()

Petitioner cites no authority supportihgs contention that Belcher’s testimon

was relevant mitigating evidencEhe anticipated testimonydinot relate to Petitioner as

an individual, or to circumstancesrsaunding this particular offense. EBddings the

Supreme Court recognized that the ruléackettflowed from earlier decisions rejecting

mandatory death sentencing, because “tineldmental respect for humanity underlyin
the Eighth Amendment” requires individualized determinatidddings 455 U.S at
111-12 (quotingWoodson v. North Carolina428 U.S. 280, 3041976)). Thus, the
rationale behindEddings and Lockett does not support an expansion of theckett
doctrine to factors, such as the proposstirteny from Belcher, that have no bearing ¢
an individualized determination or ¢ime circumstances of the offense.

The Arizona Supreme Court’s decisionsw#t an unreasonable determination
the facts. Petitioner asserts that the trial court record establistiebdhestimony would
not have been speculative, because thegie a detailed proffer regarding Belcher

testimony. (Doc. 28 at 226 The Court disagrees. Whilhere may have been n(
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speculation as to what Belcher would sagafled to testify, Bieher’'s testimony itself

would have been speculation as to what ldw might allow or require the Board to dp

twenty-five years in the futuref Petitioner were sentenced to life. Because “reasong
minds” could agree with the Arizona Supre@eurt’'s determination, its decision did ng
rest on an unreasonable determmatof the facts mder 8 2254(d)(2)See Wood558

U.S. at 301. Further, as Respondents assbdther Belcher’s teishony was speculative

or not is irrelevant, as no clearly estalhéid federal law required the admission of hi

testimony.

Moreover, even if Petitioner could denstrate the Court’s ruling on Belcher’
testimony violated the EightAmendment, Petitioner cannot show he was prejudiced
the ruling underBrecht See Fry 551 U.S. at 121 (2007) (holding that in § 225
proceedings a court must assess the pregldiopact of constitutional error in a state
court criminal trial under the “substantial damjurious effect” standard set forth i
Brech). Petitioner supports his argemnt with a citation to a pss release, submitted wit
Petitioner’'s motion for a new trial, issued bye# jurors stating: “we were not given th
option to vote for life in prison without the possibility ofrpke.” (ROA 644, Ex. 9.) The

jury was not, and could not be, tasked witloting” for life in prison without the

possibility of parole. Under Arizona law, éhjury is tasked with deciding whether

aggravating circumstances exist, and whethe mitigating factors warrant a senten¢

less than death, but is not tagkwith deciding what lesserrgence is to be imposed ir
the event the jury finds mitigating circstances sufficient to call for leniency.

To the extent that, under Arizona’s rple statutes, pal® may have been
unavailable to Petitioner even if sentendedlife with the possibility of parolesee
A.R.S. § 41-1604.09(f’ Petitioner cannot argue that hes denied the right to sq

%n Ialnch v. Arizonal36 S. Ct. 1818,819-20 (2016) (pesuriam), the Supreme
Court found that, under Arizona law, paroie available only to individuals who
committed a felony before Januar_%lg94. The Court clarified th& mmonsexpressly
rejected the argument thatetipossibility of clemency dimishes a capital detendant’
right to inform a jury of higarole ineligibility and rejectethe State’s argument that th
pottentlta_ll for future “legiskive reform” could justify réusing a parole-ineligibility
Instruction.
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inform the jury through instiction or argument. On ¢h contrary, the trial court
considered the possibility of instructing the jury, insteadllofving Belcher’s testimony,

but counsel rejected this suggestion, agsgrthat “a jury instruction says one thin

whereas the testimony of tihead of the Board of ExecuéivClemency is quite another|.

To say that doesn’'t have more impact ratihen reading somethansterile on a piece of
paper doesn’t make sense.” (RT 1/10/05 at 16-17.)

In addition to precluding Behter's testimony, the trial court also rejected defen
counsel’s request that, prior the jury’s decision in th@enalty phase, the trial cour|
should decide and inform thary whether the court would elect a life, or natural lif
sentence in the event death was not impdsedhe jury, because “nothing has besg
presented to suggest that the defendant woulthe@eligible for release if a life sentenc
was imposed.” (ROA 65, 77, 194 etitioner argued on direct appeal that this was a
process violation under the Supreme Court’s holdingitnmons v. South Caroling12
U.S. 154 (1994) (“[W]here the defendant’s fidwlangerousness is at issue, and state
prohibits the defendant’s release on parole piocess requires that the sentencing ju
be informed that thelefendant is parole ineligiblg.” Petitioner did not raise this dus
process argument in his federal habeas pgtitbut even if he had, this case
distinguishable fronSBimmonsPetitioner’s future dangerousness was never put at ig
by the Staté! and Petitioner never requested to infdim jury, throughinstructions or
argument, that, under state law, he was ineligible for pasae.Lynch v. Arizon®78
U.S. ---, 136 S. Ct. 1818, 1819-20 (20463r curiam). Claim 6 is denied.

E. Claim7

Petitioner contends thatetprosecutor committed misconduct during the peneé

phase closing argument by informing the jthgt a causal nexus siuexist between the
mitigation and the crime and lagking the jury to considéne circumstances of Officer
Hardesty’'s murder as aggravation. (Doc. 28 at 226-30.) Petitioner concede

prosecutorial misconduct claim was not exhausted in state court, but argues that ap

_ 7 petitioner alleged as a mitigating facttire lack of propensity for future
violence. The State did not contest this factor.
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counsel’s failure to raise the claim on appeald PCR counsels’ faile to raise appellate
counsel’'s ineffectiveness constitutes dieint performance excuses any procedu
default of the claim.l¢l. at 226 (citingMartinez 566 U.S. 1).)

As previously notedViartinezhas not been expandeditzlude defaulted claims
of trial error. See Pizzuto783 F.3d at 1177Hunton 732 F.3d at 1126-27. Becaus
Claim 7 is not an ineffective assistanoé counsel claim, PCR counsel’s deficier
performance may not serve as causexouse the procedural defaubee Pizzuto783
F.3d at 1176-77. Claim 7 is denied.

Because Petitioner also argues, in ClaimtB4t trial counselvas ineffective for
failing to object to the prosetar’s remarks, the Court alsmdresses the merits of Clair
7 in this section but finds that Petitioneirslividual claims ofprosecutorial misconduct
fail. The Court also concludes that, colesed cumulatively,the totality of the
misconduct allegations do not establentittement to habeas relief.

1. Factual and Procedural Background

During the penalty phase argumenhe prosecutor ddressed Petitioner’s

submission of evidence of his dysftiooal family as a mitigating factor:

[Ilt was almost two decades befothis man shot and killed Patrick
Hardesty that his father died and Ipiarents divorced, and we’re still using
that as an excuse? We'still using that as an exse to show this man
leniency? He doesn’t want to accepsgensibility for anything in his life.
He wants us to feel sorry for himaashow him leniency because 20 years
ago his father died and his mothevaiced his father. And what does that
have to do with what heid on May 26th of 2003 has absolutely nothing
to do with what he did. It has abstely nothing todo with him killing
Patrick Hardesty. It's an excuse. It's excuse that he wants you to look at
and feel sorry for him because his fatldied 20 years ago and his mother
wasn’t a nurturing mother.

It's an excuse for what he didh@it should carry no weight at all.
(RT 3/8/05 at 54-55.)

Later, the prosecutor argued:

It's not simply that there is one ggvator and a counting of how many
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mitigators there might be. It's the @ity of each. It's the quality of
whatever we might find to be mitigatimg this man’s life as the defendant,
things that happened tonmiwhen he was 10 or Idr 12. It's the quality of
the aggravating factor for taking tHée of Patrick Hardesty. Not just
taking the life, but the manner in whitle took the life: five shots, two of
them hitting the vest, two others hikgj his torso, and an execution to the
head. It was the quality of what he did.
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(Id. at 77-78.)

(Id. at 78-79.)

misconduct is “the narrow one dfie process, and not theoad exercise of supervisory
power.” Darden v. Wainwright 477 U.S. 168, 181 (1986) (quotingonnelly v.

DeChristoforg 416 U.S. 637, 642 (1974)). A petitier is not entitled to relief in the
absence of a due process violation evenafgtosecutor's comments were undesirable

even universally condemneldl. Therefore, in order to sueed on this claim, Petitionel

This is the only aggraviag circumstance that may be considered by you
during this penalty phase. The maearditself is not an aggravating
circumstance. The absence of any particular mitigating factor is not an
aggravating factor.

The trial court further instructed thequs regarding mitigang circumstances:

You must consider any evidence prdasenin the penalty phase as well as
any evidence you heard at the previdu® phases that relates to any
mitigating circumstances to decidehether there are any mitigating
circumstances and to assess whaitgiteto give to any mitigating
circumstance. A mitigating circumstanceany factor that is relevant in
determining whether to imge a sentence less tharatihethat relates to any
aspect of the defendant’'s charact@ropensities, histy, record, or
circumstances of the offense.

2. Legal Standard

The appropriate standard of federal lebeeview for a claim of prosecutorig
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must prove not only that the prosecutaesnarks and other conduct were improper L

ut

that they “so infected the trial with unfais®eas to make the resulting conviction a denial

of due process.’'Donnelly 416 U.S. at 643%ee Johnson v. Suble®B F.3d 926, 930 (9th
Cir. 1995) (relief on such claims is limited ¢tases in which the petitioner can establi
that prosecutorial misconduct resulted in actual prejudss®);alsdPhillips, 455 U.S. at
219 (“[T]he touchstone of due process gsm in cases of alleged prosecutori
misconduct is the fairness of the trial, na tulpability of the prascutor.”) In the event
a petitioner can establish a dpmcess violation, the petitionenust also establish tha
the violation resulted in a “substantial and rgus” effect under the standard set forth
Brechtto be found eligible for reliefry, 551 U.S. at 121-22 (2007).

In determining if Petitioner's due pra&=rights were violated, the Court “mug
consider the probable effect of the prosecsat[remarks] on the jy’s ability to judge
the evidence fairly.’United States v. Young70 U.S. 1, 12 (1985To make such an
assessment, it is necessary to pla@e giosecutor’'s remarks in conteee Boyde v.
California, 494 U.S. 370, 385 (1990Ynited States v. RobinspA85 U.S. 25, 33-34
(1988); Williams v. Borg 139 F.3d 737, 745 (9th Cir. 1998).rarden for example, the
Court assessed the fairness of the petitisné&rial by considering, among othe
circumstances: whether the prosecutocemments manipulated or misstated tf
evidence, whether the trial court gave a tiweainstruction, and “the weight of theg

evidence against petitioner.” 477 U.S. at4&1. Moreover, state courts have substant

latitude when considering @secutorial misconduct clas because “constitutional ling

drawing [in prosecutorial misconduchses] is necessarily imprecis®bnnelly, 416
U.S. at 645see Slagle v. Bagleg57 F.3d 501, 516 (6th Cir. 2006).
3. Merits — Causal Nexus Claim
Petitioner argues that, by telling the juhat Petitioner’s family background hag
“nothing to do with” the commission of thraurder, the prosecutor impermissibly urge
the jury to apply a “causal nexus” testRetitioner's mitigating edence. (Doc. 28 at
226-29.) The Court disagrees and findsitthhe prosecutor's remarks were n

impermissible because the praser did not argue that thary should not consider the
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mitigation; rather, he arguedahthe jury should conside¢he evidence but find that it
carried “no weight.”

In Tennard v. Dretkethe Supreme Court rejectedraexus test” that would find
mitigating evidence relevamnly where it bears a causal nexus to the crime. 542
274, 287 (2004). “[A] state court may nibeat mitigating evidence of a defendant
background or character as “irrelevant rmnmitigating as a matter of law” merely
because it lacks a causal connection to the crifh@yson v. Ryan379 F.3d 875, 888
(9th Cir. 2018) (citingTowery v. Ryan673 F.3d 933, 946 (9th Cir. 2018)erruled on
other grounds bcKinney 813 F.3d at 824kee also Tennard42 U.S. at 287 ([W]e
cannot countenance thsuggestion that low IQ evidends not relevant mitigating
evidence . . . unless the defendant also establishes a nexus to the dadwri}s 455
U.S. at 114 (explaining that a senter may not “refuse to considas a matter of law

any relevant mitigating evidence”)(emphasi®rmginal). A sentenagehowever “is free to

assign whatever weight, includimg weight, that mitigating adence deserves under the

facts of the case, as long as the samgerdoes not exclude from his consideratig
relevant mitigating evidence as a matter of laWcKinney 813 F.3d at 834 n.22
(emphasis in original).

The trial court in this case properly ingtted the jurors, aa matter of law, by
telling them they “must considemny evidence presentedtime penalty phase as well g
any evidence you heard atetlprevious two plses that relate to any mitigating
circumstances. (RT 3/08/05 at 78—79) Though ghosecutor asked the jury to consid
that Petitioner's family bagtound had “nothing to dwith” Petitioner's conduct and
therefore should “carry no weight ali”a(RT 03/08/05 at 5455), the prosecutor’s
remarks did not act as an impermissibleesning mechanism presmting the jurors from
considering the evidencas a matter of lawSee Eddings455 U.S. at 214 (“The
sentencer . . . may determine the weight& given relevant migating evidence.”)
McKinney 813 F.3d at 834 n.22 (“A sentencier free to assign whatever weigh
including no weight, that mitigating evidence deserves under the facts of the

... ")(emphasis in original). The prosectgoremarks were a permissible argument f
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assigning less weight to the dysfunctionahilg mitigating factor because it had nq
influence on Petitioner's conduct at the tié the crime. Petitioner has failed t¢
demonstrate that the prosecutoesnarks were impermissible.

Moreover, Petitioner cannot demonstratat the prosecutor’'s remarks had
“substantial and injuriougffect” on the verdictSee Brecht507 U.S. at 637—-38. The
prosecutor’s remark was brief, and the triauit instructed the jury consistent witl
Lockett 438 U.S. 586, an&ddings 455 U.S. 104, that a mitigating circumstance w
any “aspect of the defendant’s character, propensities, history, record, or circums
of the offense” that “weighs against imposithg death penalty.” (RT 3/8/05, at 77.) Th
argument is plainly meritless.

4, Merits — Consideration of Circumstances of the Offense

Next, Petitioner argues that the prodecumproperly argued that the manner ar
circumstances of the offense were to be Wwethas aggravation, thus misleading the jU
to believe it could weigh the aal circumstances of Officer Hardesty’s killing as part
the aggravating circumstance. (Doc. 28 2#29-30.) Petitioner contends that th
prosecutor’s remarks misledethury into believing it couldveigh and consider factors
precluded under Arizona law.

Arizona law provides that “[tlhe tmeof fact shall coniger as mitigating
circumstances any factors proffered by the defendarihe statethat are relevant in

determining whether to impose a sentence feas death, including any aspect of th

defendant’s character, prepsities or record arghy of the circumstances of the offehise

A.R.S. 8 13-703(G) (emphasis added). Becdhsepurpose of a capital sentencing is
shed light on factors such #s egregious nature of thame, the manner in which the
defendant committed the crime, and the defatidanotivation, Arizona has interprete(
the phrase “any of the circumstances of dfilense” in § 13-703(Gjo relate to such
factors as “how a defendantromitted first degree murderS3tate v. Harrod 183 P.3d

519, 531 (Ariz. 2008)see also State v. Carlso851 P.3d 1079, 1094 (Ariz. 2015
(rejecting argument that A.R.S. § 13-75)(®rmerly A.R.S. 8§ 13-703(G), “provideg

that the trier of fact must consider tlorcumstances of the offense as mitigatir
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circumstances, but may not consider thoseunistances to show that the defendant dg
not deserve leniency”);State v. Andersoriill P.3d 369, 390 ¢#&. 2005) (“The only
issue at the aggravation phase is wheti®y aggravating circumstances have be
proved; the only iss during the penalty phase is @ther death is the appropriat
sentence.”).

Similarly, Arizona law also prodes that at the penalty phase:

[T]he state may present amyidence that is relevatua the determination of

whether there is mitigation that isufficiently substantial to call for

leniency. In order for the trier dact to make this determinatiotne state

may present any evidenceatldemonstrates thahe defendant should not

be shown leniency
A.R.S. § 13-703.01(G) (emphasis added). @omngg this language, the Arizona Supren
Court has held that, even ithe absence of the preserdatiof mitigating evidence, the
state may offer evidence ofdltircumstances of the crimgee State v. Nordstrora80
P.3d 1244, 1249 (Ariz. 2012)[A]ny evidence that mest[§ 13-703.01(G)’s] criterion is
admissible regardless of wher the evidence was admissitdt a prior stage of the
trial.”); see alsdCarlson 351 P.3d at 1094 (recognizing jurors’ duty to evaluate all
relevant evidence when determining the defendant’s sent&ted¢;v. Prince250 P.3d
1145, 1156 (Ariz. 2011) (citingilpatrick v. Superior Court466 P.2d 18, 21 (Ariz.
1970)).

Here, by asking the jury to considdre circumstances of Officer Hardesty’
murder, the prosecutortemarks were consistent with iaona law allowing the state tg
present evidence that demonstrates thendiant should not be shown lenien8ee
A.R.S. § 13-703.01(G)Nordstrom 280 P.3d at 1249. Thisvas not prosecutorial
misconduct.

Petitioner argues that the unacceptable idenstion of nonstatory aggravators

violated the Eighth Amendment’s requirementeliable and nonarbitrary sentencing in

a weighing state. (Doc. 28 at 230 (citiBgringer v. Black503 U.S. 222, 237 (1992)
Sochor v. Florida504 U.S. 527, 532 (1992)).) Biringer, the Supreme Court held thg

the “[u]se of a vague or imprecise aggravatfactor in the weighig process invalidates
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the sentence and at the very least requoenstitutional harmlessror analysis or
reweighing in the state judicial system.” 5035. at 237. In thigase, unlike the invalid

aggravating factor at issue $tringer, the aggravating factor thtte jury wa instructed

to consider—the killing oin on-duty police officer—wasot vague or imprecise, had

not been invalidated, and provided sufficignidance to the jury in deciding whether to

impose the death penalty.

Finally, even if the prosecutor’'s alleyyenisconduct is considered cumulatively

there was no due process vi@a. The prosecutor's remakin the context of the

sentencing, did not deprive Peiitier of a fair trial. The remks were brief, consisted of

only a few sentences of theosing argument, and drew enidence previously admitted

in the guilt phase of the triaCf. Clemons v. Mississipp#94 U.S. 738754 n.5 (1990)

(distinguishing the reliance on invaligat and inadmissible factors from th

circumstances surrounding a murder that baen aired during the guilt phase of trig

and which a jury is “clearly ¢mied to consider” in imposingentence). The prosecutor’

argument did not manipulate or misstate the@w@. The trial court structed the jurors

that there was only one aggravating circlanst that they could consider, that the

“murder itself” was not an aggravating circstance, and that aitigating circumstance

was “any factor that is relevant in detemmg whether to imposa sentence less than

death that relates to any aspect of the defendant’s character, girepehistory, record,

or circumstances of the offense.” (RT 3/88197, 79.) Considerintpe context in which

the remarks were made, and in light of thstractions given, no due process violatign

occurred whether or not the prosecutor misstated theQawoyde 494 U.S. at 384-85
(“[P]rosecutorial misrepresentations . . . are todbe judged as having the same force
an instruction from the court.”). Claim 7 is denied.

F. Claim8

Petitioner argues that the trial court praddcoercive instrumons to the jury

during the penalty phase of his capital caseyiolation of hisSixth and Fourteenth
Amendment rights. (Doc. 28 at 231-37.) Rexjents assert this claim is procedural

defaulted. (Doc. 31 at 135.) Rmner concedes this claim waot exhausted as a feder

-95 -

e

as

ly




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

claim in state court, but argues that dlse and PCR counsels’ deficient performan
excuses any procedural defaultlo¢ claim. (Doc. 28 at 231.)

As previously notedViartinezhas not been expandeditzlude defaulted claims
of trial error. See Pizzuto783 F.3d at 1177Hunton 732 F.3d at 1126-27. Becaus
Claim 8 is not an ineffective assistanoé counsel claim, PCR counsel’s deficief
performance may not serve as causexouse the procedural defaubee Pizzuto783
F.3d at 1176-77. Claim 8 is denied.

G.  Claim27*®

Claim 27 consists of fousub-claims. Petitioner argues that he was denied

rights to a fair and impartial jury and dueopess of law by the trial court’s failure t¢
conduct a sufficient inquiry into allegationsathjurors: (A) violated the admonition; (B
observed a witness hugging members of tletinais family; (C) were exposed to medi
coverage during the trial; and (D) demon&tdabias before sentencing. (Doc. 28 at 27
82.) Petitioner also alleges that the Ariz&@wgpreme Court’s resdion of Claims 27(C)
and (D) was based on an unreadua factual determinationld( at 279, 282.) Petitioner
is not entitled to relief, because the ArizdBapreme Court’s rejection of these clain
was not contrary to, or an unreasonableliapgiion of, clearly established federal law
and was not based on an unreasa factual determination.
1. Factual and Procedural Background

Following the second dagf testimony in the guilt phase of trial, the Jul
Commissioner informed the ttiaourt that a juror had contacted her with concel
regarding another juror who was talking abdlue case in the jy room and in the
elevator, in the presence of other juroRedRT 2/3/05 at 5.) The trial court addressg
the issue by conducting an indivalized inquiry of all 16 jurorsid. at 17, 22-95.)

During the inquiry, Juror 118 informedetltourt that she had overheard “seve

things” that concerned her, but a convemashe had heard on the elevator was |

' Petitioner labels Claim 27 as Claim 28his Table of Contets, with no Claim
t2h7 I{stetd. (Doc. 28, at viii.) The claim is coctly identified as Clan 27 in the body of
e text.
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“breaking point.” (d. at 49-50.) The conversation involved one juror asking another if
the trial was open to the public because #ihought it would be good for her son 1o
observe the trial.Id. at 50.) Juror 118 heard a secontbjulater identified as Juror 7
respond that she should “ask the Judge attatitbecause | don’t know if that would be
okay.” (Id.)

Additionally, Juror 118 saiduror 7 and other jurors wetalking in the jury room
about how scared two youngitnesses appeared.(at 51, 57); that Juror 7 stated tp
other jurors that the woman sitting behin@ gorosecutor’s table wahe victim's wife
(id. at 51); that Juror 7 told another jutbat there would be 92 trial withesses at 52);
that Juror 7 said her boyémd was asking her about thalthhecause he had seen it gn
television {d.); that Juror 7 informedhe other jurors how alteates were to be chosen
(id. at 53); and that during a bench conferedegor 7 attempted to whisper something
about a witness to Juror 11if.(at 53-54).

Juror 118 believed all ahese instances violatdle court’s admonition. She

believed that Juror 7 would hbave known the number afithesses unless she had bes

\J
>

watching the news, and that Juror 7’s bayid would not hae known what trial she was
in unless she had told himld( at 52.) Juror 118 beliedethe inform&ion Juror 7
provided about choosing alternates waomgy, and she was not comfortable with
“someone sitting there givingrong information about howur justice system works.”
(Id.) Juror 118 felt “tainted” knowingrho the victim’s wife was.l€. at 51.)

When the trial judge and counsel interviewed the jurorse thmers responded
that they had heard, or were invohedthe conversatioon the elevator.ld. at 23, 25—
26, 63—64, 87-88.) Four jurors respondeglytheard a comment made in the jury rogm
about how nervous the youmnwitnesses appearedd( at 69-72, 74-7681-86). The
court, with counsel’s agreememtxcused Jurors 7 and 118l.(at 95, 100, ROA 492 at
2.) During the inquiry, the remaining 14rqus indicated there was no substantiye
discussion of the case made,owerheard, by any of the juso (RT 2/3/05 at 30-33, 36
38-40, 43-46, 6364, 69-706-78, 81, 84, 86, 90, 92.) &hremaining jurors further

indicated they were taking the admonitiomi@asly and could abide by the admonition.
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(Id. at 31, 34, 36-37, 40-444, 45, 64-65, 73, 76, 89, 83, 86, 88, 91, 94.)

Later that afternoon, defense counsdbrmed the court that State’s witnegs
Alejandro Ruiz was greetedh@ hugged by the Hdesty family in the presence of th
jury after his testimony. (RT 2/3/05 at 176~) Both the prosecut@and the trial court

D

observed an interaction between Ruiz and fammgmbers, but the court stated that this

occurred “behind the wall whetke jury wouldn’t see.”Ifl. at 177—78.) Defense counse
disagreed with the court about &re the interaction occurredd(at 177.) The trial court
offered to give an instruction, but defenseirtgel stated that hegudid not “want that
happening anymore.ld. at 178.)

The following morning, defense counselified the court that, after Juror 118 had
been dismissed, she gave an interview to the news m8eéeRQA 501 at 3; RT 2/4/05
at 3—4; Court Ex. 7J Defense counsel requestedapy of the reporter’s notes and g
recording of the interview. @insel for the news stationragd to voluntarily provide a
tape of Juror 118’s interview to the court (RM/05 at 159, 169), but indicated that the
notes would require a subpoena, explainingt tievery factual statement made in the
notes appear . . . to be statements that were made on tdpat’ 166-67). Later, after
defense counsel had interviewed Juror 148,trial court quashed Petitioner’'s subpoepa
to obtain the reporter’'s notes, finding thas [Petitioner] has interviewed the sourge
[Juror 118] there is nothing material or nedat to be gained fro the notes.” (ROA 642
at 3.)

The trial court and counsel viewée entirety of the interviews€eRT 2/4/05 at
177), portions of which were aired time evening of February 4, 2005eeROA 501 at

3; Ex. 2.) Petitioner moved forraistrial based on the content of the news reports (RDA

500, 501; RT 2/4/05 at 6, RA/8/05 at 15-21) and the interaction between Ruiz and|the

Hardesty family (ROA 501 at 3—4).

Petitioner argued in his motion for mistridlat there waslittle likelihood that

% Court Ex. 7 refers to the “sealed eloge marked as containing ‘VCR ta
KVOA-TV interview” filed and viewed by court and cosel during Petitioner’s trial.
(Doc. 512; RT 2/4/05 at 177).

D
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additional inquiry would be productive” (ROADB at 5), that any sh inquiry would be
“meaningless” and “make matters worse” sirtosould require jurors to admit they hag
not only violated the admonition but had wnifully responded to the court’s previou
inquiry, and would frustrate andaiger the jurors. (ROA 497 at dee alsdROA 500 at 8.)

Contrary to the position takein his motion, Petitioner fitk a request to provide the

jurors with a special interrogay to inquire intowhether they had discussed the caj
(ROA 490.) The trial courtdenied Petitioner's motion for mistrial based on tl
statements Juror 118 providéd the media and denied Petitioner’s request for furt
inquiry. (ROA 503; RT 2/8/0%t 54.) The court found thatelallegations raised by the
jury and the media had already been askld, and concluded gan the investigation
that we did in questioning of fjars in this case . . . thatdte was no material breach g

incident in this case of the admonitionathwould unfairly affect or prejudice the

defendant.” (RT 2/8/05, at 47, 54.) Additidtiyathe trial court observed that when tr;r
ry

Ruiz incident occurred the jusyas “on their way out of the courtroom. That is just v
hard for me to understand that very many jsimould have seen, and— where there [s
were when Ruiz was excused,” and founat there was “no prejudice by the witness
Ruiz['s] conduct or contact with therfaly members of Officer Hardesty.id. at 54.)

When the defense interviewed Juror 148e agreed that basically what she h
told the news media in henterview was exactly what she had told the trial col
“Everything | told them is th same thing.” (ROA 561, Ex. 1 at 2, 5.) Juror 118 a
informed counsel i she had forgotten to tell the treaurt that one day in the jury roon
“one of the men said | saw it in the paper amimediately said | don’t want to hear it
uh, I was plugging my earénd, then he said oh, buturned it—the paper over.Id. at
2.)

Petitioner again moved for a stial, arguing that this gtement was evidence of
violation of the admonition by at least onegu (ROA 569 at 3.) Ritioner argued in the
alternative that the court shiduinquire whether any jurorsad been exposed to medi
accounts of the trialld. at 5;see alsdROA 579.) The court dead both requests, noting

that Juror 118’s statement indicated tha jlrors did precisgl what the admonition
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instructed “and that is to avoid press/erage.” (RT 2/24/05 at 52; ROA 588 at 3.)
After the jury returned guilty verdict, Petitioner reged the motion for mistrial,
in part on the grounds that, according to Juror 118, at é@@stnember of the jury hac
been exposed to media accounts. (ROA 588R¢ trial court denied the motion. (ROA
601 at 2.)
During the penalty phase of the tridlara White, Petitioner’'s wife, testified o
behalf of the defense. (RT 3/2/05 at 104)}39Gter a recess, defense counsel advised
court that White indicated thaduring a break in testimgnshe overheard a conversatiq
from the jury room. (RT 3/2/05 at 133.) Thaljudge observed that during the break,
overheard the jurors and asked his clerkdwise the jurors tdower their voices.Id. at
134.) The trial court also heaWhite ask “Why are they labing at me?” or words to
that effect. [d. at 134-35.) The court conducted aatweg out of the presence of th

jurors to investigate the allegation. White testified that after the jurors left the court

and shut the door, they all started talking and: shcan't believe they’'re keeping us this

long. They don’t have a charicand then started laughingd( at 136.) The trial court

allowed counsel to question several persohs were seated in the vicinity regardinﬁ

White’s allegation, but all testified that thdid not hear any discussion or laughter fro
the jury during the recesdd(at 155, 162, 170-717%, 177, 179, 183-84.)

The trial court posed antarrogatory to the jurors, kisg “did you say or hear
another juror say to the effect, ‘I can't belietveey are keeping us this long, they don
have a chance.”
interrogatory. (ROA 611 at 4.)

Petitioner filed a motion for mistrial based the alleged jurgtatement related by

(ROA 600.) All the jurorssponded negatively to the trial court]

White, in addition to the previsly raised issues surroundiJuror 118. (ROA 603.) The
trial court, skeptical of White’s credibilitand relying on the cotis previous rulings,
denied the motion. (ROA 611 4 RT 3/3/05 at 158.)

Petitioner argued on direeppeal that the trial court abused its discretion
denying Petitioner’s request farhearing to make additionalquiry of the jury members

to determine whether Juror 14&tatements regarding they members had merit (APH
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51 at 75), what effect Rug conduct had on themd( at 77-78), and the nature of th’e
urt

jurors’ exposure to newspapeid.(at 90, 92). Petitioner also argued that the trial co
erred by failing to grant Petitiorie motions for mistrial. (APP at 75, 77-78, 90, 92, 97

The Arizona Supreme Court rejected Petitselaim that the jurors had violated

their admonition. The court addressed Jurb8's concerns andoocluded: “there was

nothing inappropriate aboutdlconversation in the elevatmothing was said about the

case”; the comments regarding the juroxpression of sympathyowardsthe young

witnesses “did not affect therjuor the fairness of the triaBecause “the jurors did no

discuss the substance of the testimong #me witness’s testimony related only to

tangential matters”; Juror 7’s alleged statetaetentifying Officer Hardesty’s wife, that

there would be 92 witnesses testifyfigand describing how alternate jurors would e

selected were not recalled by any jurors othan Juror 118 and thus, “if made, had o

effect on the other jurors”; and all of theqgus other than Jurorg and 118 “uniformly
stated that they were unawasf any inappropriate convetsms, and all jurors affirmed
that they were assiduousifpllowing the admonition.”Cruz, 181 P.3d at 210-11
Furthermore, the court concluded that Jurb8's interview to the news media “largel
repeated her allegations to tluelge” and that transcripts tte interviews revealed tha
the excused juror “hadch distorted view of whatonstituted a violation of the
admonition.”ld. at 211. The court concluded that “[n]othing in the recmrdhese issues
demonstrates a violation of the admonitidal.”

The Arizona Supreme Court also regettPetitioner’'s claim that the jury wa
prejudiced by Ruiz’'s conduct,ading that “even if the jurpbserved this incident, Cruz

suffered no undue prejudice from itd. at 211.

The Arizona Supreme Court rejected Petér's assertions that the jurors had

been exposed to the newspaper, noting thagddition to filingan untimely motion,

Petitioner had also failed to show he wagjudiced because nothing in Juror 118'’s

?The trial court surmised that Juror 7 lradde this statement based on the list
92 witnesses provided tine _?otentla_l jurors during jurgelection. Substantially fewe
than 92 witnesses actuatiystified during all phases of the trial.
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statements to defense intigators indicated that the paper contained any information
about the casdd. at 211-12. Additionallythe court found thahe newspaper found in
the jury room contained nottgrabout the trial, and couns#itli not object when the trial
court suggested throwing it awdgl. at 212.

Finally, the Arizona Supreme Court rejedtPetitioner's assertion that the trial
court abused its discretion by denying fatier's motion for mistrial based on Tara
White’s testimony, because the trial countlly investigated the matter and responded
appropriately” and “found no spprt for White’s assertionslt. at 213.

2. Discussion

Petitioner argues that the Arizona Supee@ourt’s factual findings regarding th

1%

iIssues raised in Claim 27 wdsased on an insufficient inquiby the trial court, and thus
the Arizona Supreme Court’s reliance on iaadequate record was an unreasonaple
application of clearly establistd-ederal law as set forth Remmer v. United State®47
U.S. 227 (1954) anBhillips, 455 U.S. at 217. (Doc. 28 2T6-77.) Petitioner also asserts
that the Arizona Supreme Court’s decision rdgay the issues in Claims 27(C) and (D)
was based on an unreasonat#éermination of facts.

a. LegalStandard

Because the Arizona Supreme Court did not directly address Petitioher’s
allegations in Claims 27(A)—(Cthat the trial court abused its discretion by failing to
make a sufficient inquiry into all of hisaims of juror misconduct or bias, this Court
must apply théRichterpresumption and determine wlaguments or theories supported

or could have supported the state court’s decision. S8eéWilliams (Tara)568 U.S. at

=)

301 (“When a state court rejects a federalnclaiithout expressly addressing that claim,
a federal habeas court must presume that federal claim was adjudicated on the
merits—but that presumption can in sohmaited circumstances be rebutted.”). As to
Claim 27(D), the Arizona Supreme Court fouthat the trial courconducted a full
investigation and respondegdpaopriately, and thus the Ga applies AEDPA deference
to this decision

The Sixth Amendment guarantees a crimohafiendant the right to a “fair trial by
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a panel of impartial, ‘indifferent’ jurors.lrvin, 366 U.S. at 722 (1961)Dyer v.
Calderon 151 F.3d. 970, 973 (9th ICL998). However, a new trial is not required “every
time a juror has been placed ipatentially compromising situationPhillips, 455 U.S.

at 217. Instead, “[d]ue process means a @gayable and willing to decide the case solg

<

on the evidence before it, and a trial judgeer watchful to prevent prejudicial
occurrences and to deterraithe effect of such ocoences when they happeid:

The United States upreme Court decisions cited by Petitioné&temmerand
Phillips—'do not stand for the proposition thatyatime evidence of juror bias comes to
light, due process requires thm@al court to question the jure alleged to have bias.’
Tracey v. PalmateeB41 F.3d 1037, 1044 (9th Cir. 2008ge also Sims v. RowlgntlL4
F.3d 1148, 115%th Cir. 2005).

b. Failureto Condud a Sufficient Inquiry undéRemmerand
Phillips
Under the circumstances of this casdihee the trial court’'s alleged failure td

—h

investigate allegations of juror misconduct e Arizona Supreme Court’'s denial ¢

Petitioner's claims on the merits was contr&o, or an unreasonable application @

—h

clearly established federal law, dstermined by the Supreme CourtRemmerSee28
U.S.C. § 2254(d)(1).
To the extent Petitioner asserts that Amzona Supreme Cougd’decision rested

on an unreasonable application &emmer the facts of that case are readily

distinguishable from those at issue hereReBmmerthe petitioner learned after the tria
that “a person unnamed” had communicated wiftaror during trial “that he could profit
by bringing in a verdict favorable to dhpetitioner.” 347 U.S. at 228. Such
communication, the Supreme Court found svpaesumptively prejudicial. The Supreme
Court held that the trial court erred lgenying the petitioner's motion for mistria
without conducting a hearing tietermine the effect, if angf the communication on the
jury. Id. at 229-30. As the NihtCircuit explained irSims allegations of “incidental and

unintentional juror influence” are categorically different from the *“outright jy

1
<

tampering” at issue iRemmerSims 414 F.3d at 1156&ee also United States v. Dutkel
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14

192 F.3d 893, 894-95 (9@ir. 1999) (finding thaRemmerannounced a special rul¢
dealing with jury tampering).

In this case, there is no allegation jafy tampering att no presumption of
prejudice; thus, the rule announcedRi@mmeihas “little application.’'See Sims414 F.3d
at 1154. Additionally, the defendant Remmerexplicitly requested that the trial cournt
conduct a hearing onehissue of juror biassee Sims414 F.3d at 1154 (finding that thg

\U

rule announced iRemmerhas little application in a casehere defendant not only fails
to request a hearing, but, tgh counsel, ostensibly appes/of the manner in which the
trial judge responds to evidenogjuror bias). In this casé@etitioner’s request for furthel
inquiry of the jurors was equivocal at bastlight of the equallyexplicit position taken
by Petitioner that further ingy would be harmful. GompareROA 500 at 5,8; ROA 497
at 4with ROA 490, ROA569, ROA 579;see alsoRT 3/3/05 at 14%trial court noting
that on a couple of occasions the defenspiested further inqurand at other times
asked not to put the jumg that difficult position)).

Because the Arizona SuprenCourt did not apply a ke that contradicts the
governing law set forth by the Supreme Qoar arrive at a different result when

confronted by a set of facts that are malbriindistinguishable from a decision of th

D

Supreme Court, the Court finds that the stadart’s decision is not contrary to clearly
established federal law as detarad by the Supreme Court RemmerSee28 U.S.C. §
2254(d)(1).

Nor was the state court's decisi@m “unreasonable application” d@thillips.
Petitioner has not demonstratétht he did not have a sufient opportunity to prove

actual bias as required by Supreme Couw, lar that the trial court conducted a

=]

inadequate inquiry into thdlegations of juror misconduct.
The Supreme Court has never held thatrial court’'s failure to investigate
possible juror bias is a structural erroguging a new trial evenn the absence of
prejudice. See Sims414 F.3d at 1153. Nonetlesk, Petitioner submits th&hillips
supports his contention that a hearing walled for because in &l case there was no

allegation of jury tampering but the Court etimeless found that a hearing was proper|to
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address allegations that a juror had ajppfier a job with the prosecution. Petitioner’
argument is unpersuasive. Theneral rule set forth iRhillips is that a defendant mus
have an “opportunity to prove actuaas.” 455 U.S. at 215. Howevdrhillips left “open

the door as to whether a hearing is always requiieee’ Tracey341 F.3d at 1044. The

Supreme Court held that determiions of juror impartiality fhay properly be made at g

hearing like that ordered Remme}’ but did not hold that &earing was the only propef

safeguardPhillips, 455 U.S. 218 (emphasis added).

“[lIn determining whether a hearing muilsé held, the court must consider th
content of the allegations, the seriousnesshef alleged misconduct or bias, and tf
credibility of the source.Tracey 341 F.3d at 1044 (citingnited States v. Angulat
F.3d 843, 847 (9th Cir. 1993))he trial court has discretidn determine the extent anc
nature of the hearindJnited States v. ShryocR42 F.3d 948, 9734 (9th Cir. 2003);
Price v. Kramey 200 F.3d 1237, 125@®th Cir. 2000);see Dyer 151 F.3d at 975 (“So
long as the fact-finding process is objectivel @easonably explores the issues present
the state trial judge’s findings based on ihaestigation are entitled to a presumption
correctness.”).

() Claim27(A)

As to Claim 27(A), Juror 118 agreed tlatstatements given during her intervie
with the news media she had raised no isbegend those she had previously brought
the attention of the trial court. Thosssues were meticulously and thorough
investigated by the trial court, and defersounsel was satisfied with the removal
Jurors 7 and 118 as a resaft that inquiry. Juror 118nade several statements ar
assumptions regarding her béltbat the admonition hadelen violated; however, with
the possible exception of a satent Juror 7 attempted to make to Juror 118, and wi
Juror 118 did not hear, there no support for Petitioner'sontention that the jurors
actually violated their admonition. As theiZona Supreme Court concluded, Juror 11§
understanding of the admonition was “distoftadd the record did not demonstrate af
violation of the admonitiorCruz 181 P.3d at 211.
I
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(i)  Claim27(B)
As to Claim 27(B), the trial court statecathat the time the @ident with witness
Ruiz occurred, defense coulisgosition was that it was ‘aminor enough matter” that
“could just be dealt with byn admonition.” (RT 3/8/05 d&4.) The trialcourt found it

difficult to believe Petitioner’'s argumentgarding the degree afommotion the Ruiz

situation might have causeddageise the focus was on thedalission at the bench whilg

the jurors were on their way out of the courtroolul.)(Moreover, Petitioner rejected thg

offer of a curative instruction. Thus, the tr@urt properly considered the seriousness
the alleged misconduct and took appropriagpstto ensure notg similar occurred in
the future.
(iii)  Claim 27(C)
As to Claim 27(C), the trial court’s inquiryhich established #t the jurors were

not aware of any discussions regarding tree@nd confirmed that they each could abi

by the admonition to avoid digssing the case anid avoid the media, was sufficient to

A4

U

of

de

address Juror 118’s subsequent revelatiatefense counsel that she believed a juror had

been exposed to media coverage. Because 18 was dismissed immediately after the

inquiry, her allegation that a juror had besxposed to media necessarily implied that

this occurred prior téhe court’s individualized inquiry odll the jurors. It is extremely

unlikely that a second inquimnto the jury’s alleged failuréo abide by the admonition

would have yielded different salts. The trial court’s inquinand defense counsel’s ful

participation in questioning the jurors itme first inquiry adequately safeguardegd

Petitioner’s right to a fair and impartial juryjMoreover the content of the allegation itself

did not support the need for further inquirThere was no evahce that a juror

committed misconduct. Instead, the record demnates that the juror complied with thg

admonition by turning over the pageravoid seeing its contents.
(iv) Claim 27(D)

As to Claim 27(D), the trial court, cegnizing the possibility that the jurors had

expressed bias, conducted a thorough invastig into the matter ith full participation

by the defense. The judge recounted p&sonal observations, interviewed seve
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witnesses, and submitted an interrogatorythte jurors. The regmse confirmed the
testimony of the witnesses—thabbody, not evethe jurors present the jury room,
claimed to hear the statement White alleggdror had made. Moreover, the trial coutt,
which had an opportunity to view the wésses and to observe White, both during the
hearing on the juror misconduand in her testimony durinthhe penalty phase of trial
was skeptical of White’s credllty. The trial court could progrly take this into account
in denying a request for furtherguairy and the motion for mistrial.
The Court finds that Petitioner has mhiown that the Arizona Supreme Court|s
decision was “so lacking in justificationahthere was an emawvell understood and
comprehended in existingWwabeyond any possibility fdiair-minded disagreementSee
Richter, 562 U.S. at 103. Th&€ourt next reviews Petgner's challenge under §
2254(d)(2).
C. Unreasonable Determination of Facts
(i) Claim27(C)

In Claim 27(C), Petitioner asserts thia@ Arizona SupremedTirt’s ruling was an

unreasonable determination of the factsduse the court based its findings on the
merging of two separate occurrences: Jur@'slassertion that piror was exposed to
media coverage, and the discovery of a nemsp@n the jury roomTo the extent the
state appellate court may hagenflated these two issyethis error was invited by
Petitioner's presentation of the issue irsiailarly conflated manner to the Arizona
Supreme Court.SJeeAPP 51 at 86—89.) Petitioner'pellate presentation was simply
factually incorrect. Petitioner argued in hisedit appeal that Juror 118 saw a newspaper
in the jury room and therefothe evidence demonstrated thateast one juror had in his
possession in the jury room a newspagarncerning this casdn fact, Juror 118 never
stated that a juror had possession of a nepespia the jury room, and had conveyed to
defense counsel only that another juror attiexahpo tell her, not about the case, but about
the fact that, when #hjuror saw “it” in the paper, thjaror had turned the paper over.

Regardless, as Respondents correctlyradbe reviewing court’s conclusion that

Juror 118’s statements did noticate that the paper to which she referred contained jany
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information about thease was not unreasonable. Jurd diid not state that the othe
juror reported that the article containedommation about the i@l, the murder, or
anything else about the case. This Courtasvinced that an appellate panel could n
reasonably conclude that the findiis unsupported by the recoféke Taylar366 F.3d

at 1000.

Moreover, even if the state cowt'findings were a misapprehension (
misstatement of the recordny misapprehensicabout whether the newspaper the jur
was referring to contained information abdhis case did not go to a material factu
issue that is central to Petitioner’s claféee idat 1001.

(i)  Claim27(D)

Also without merit is Petitioner's agsen in Claim 27(D) that the Arizona
Supreme Court’s findings of fact regarg White's statement were unreasonab
Petitioner asserts that the Arizona SupremarCofindings were unreasonable becaus
while four witnesses claimed to have heaothing the trial court itself hearsomething
and thus the court erred in relying on thignesses’ statements wh were contrary to
the court’'s recollection. This argument sstiates the court’s findings. The Arizon
Supreme Court found that none of the wéses heard “what White claimed to ha

heard.”Cruz, 181 P.3d at 213. This warot an unreasonable factual determination, &

ot

O

r

al

e.

e,

a
/e
And

was supported bthe trial court’s recollection. Thotgseveral witnesses, including t:r
I

court, heard noise or laughter coming from jimy room, no witness, including the tri
court, ever heard a juror stating “lI can't bekethey’re keeping uthis long. They don't
stand a chance.”

The Court finds that the state coudiscision regarding potential juror miscondu
or bias was not based on an unreasonable determination of the facts. Claim 27 is d¢
IV. CLAIMS 9-20

Petitioner raises a series of constitutiocizallenges to the death penalty and
Arizona’s death penalty scheme. (Doc. &8238-58, 271-72.)he Arizona Supreme
Court rejected these claims on direct app€aliz, 181 P.3d at 218-19. For the reaso

set forth below, the Court will deny the claims.
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A. Claim9
Petitioner challenges the aggravatingcemstance used to render him death-
eligible. Petitioner argues that A.R.S. 8§ 18B3{F)(10), which estdishes eligibility for

the death penalty based on therder of a law enforcemenfficer in the line of duty,

impermissibly fails to narrowthe class of persons eligibler the death penalty by
“double counting” a factual element necegstr establish first-degree murder under
A.R.S. § 13-1105(A)(3). (Doc. 28, at 238-24The Arizona Supreme Court’s rejection
of this claim was not contrary to or amreasonable application of clearly established
law, nor was it based on an unreaddeaetermination of the facts.

A capital sentencing scheme must “genlyimarrow the class of persons eligible
for the death penalty and must reasonghbtify the imposition of a more severg
sentence on the defendamimpared to others found guilty of murdeZant v. Stephens
462 U.S. 862, 877 (1983). being specific “aggravatingircumstances” is the accepted
“‘means of genuinely narrowing the clag$ death-eligible persons and therely
channeling the jury’s discretionlowenfield 484 U.S. at 244. Suchcircumstance must
meet two requirements. First, “the [aggravg] circumstance may not apply to eveny
defendant convicted @ murder; it must apply only tosabclass of defendants convicted
of murder.” Tuilaepg 512 U.S. at 972Arave v. Creech507 U.S. 463, 474 (1993)
Second, “the aggravating circumstamay not be unconstitutionally vagud.tilaepa
512 U.S. at 972.

Petitioner was indicted on one countfo$t-degree murder under A.R.S. 8§ 13-
1105(A)(3): “Intending or kawing that the person’s condusill cause death to a law

enforcement officer, the pers@auses the death of a law enforcement officer who is in

the line of duty.”Cruz, 181 P.3d at 203, 216. The only aggravating circumstance| the

State alleged required proof of nearly ideatifacts: “The murdexd person was an of
duty peace officer who was killed in the cousdgerforming the officer’s official duties
and the defendant knew, or should hamewn, that the murdered person was a peace
officer.” A.R.S.8 13-703(F)(10)Cruz 181 P.3d at 216

Petitioner acknowledged in his opening btieat the United States Supreme Court
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has held that it is constitutional for a cap#ggravating circumstance to duplicate an
element of the offense, but nonetheless utgedArizona Supreme Court to hold that, as
a matter of Arizona Constitutional law, RS. 8§ 13-703%)(10) is unconstitutional
because any conviction of memunder A.R.S. 8§ 13-1105(@) will necessarily satisfy
the (F)(10) aggravating circumstan (Doc. 31, Ex. A at 105-07The Arizona Supreme
Court rejected Petitioner’s argument:

[A]s with all cases in which an aggrating circumstance is found, no
presumption arises that a capital sece should be imposed. . . . Killing a
person one knows to be a peace offia#o is acting in the line of duty
adequately narrows the class ofgmns subject to the death penalty.
Cruz, 181 P.3d at 217 (citingowenfield 484 U.S. at 244). Qdrary to Petitioner's
argument, the Arizona Supreme Court’s reg@c of this claim was not an unreasonable
application of clearly established federalldetitioner argues that the Arizona Supreme
Court's holding demonstrates that theis no genuine narrowing performed by the
(F)(10) aggravator because “[n]othing masaequired to prove the (F)(10) aggravating
circumstance, which renders a defendaidilde for a death sgence” and merely
repeats factors that distinguish first-degmagrder from other categories of murder. (Dog.

28 at 240) (quotingcruz, 181 P.3d at 216). Petitioner misstrues the Supreme Court’

(92)

holding inZant The Constitution requires no more theugenuine narrowing of the clas

[72)

of death-eligible persons and reasonablé&fjoation for the imposition of a more sever

D

sentence on the defendant “comparedtb®rs found guilty of murderZant 462 U.S. at
877. The “narrowing function” may be germed “by jury findings at either the
sentencing phase of the trial or the guilt phakewenfield 484 U.S. ak44-45. If the
legislature narrows the definition of capitdfenses—and thus ¢h*narrowing function”
is performed by the jury ahe guilt phase—the “fact thatdhsentencing jury is alsg
required to find the existence of an aggran@tiircumstance in addition is no part of the
constitutionally required narrowing procesdd. at 246. Thus, the fact that an
aggravating circumstance duplicates one efd@lements of the crime does not make the

sentence constitutionally infirnhd.
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Arizona’s first-degree murder statutedanapital sentencing scheme, which, as
Petitioner acknowledges, treats “the defendand kills a police offcer in the line of

duty . . . more severely” accomplishes the rsitginarrowing function. The fact that th

D

murder victim was a peace officer perfangn his regular dute may be properly
regarded as an aggravating aimstance because “[t]here is@ecial interesin affording
protection to these public servants who redulenust risk their lies in order to guard
the safety of othepersons and propertyRoberts v. Louisiana431 U.S. 633, 636
(1977). Thus, Arizona’s (F)(10) aggravatingccimstance narrows “the class of death-
eligible murderers andhen at the sentencing phaséows for the consideration of
mitigating circumstances and the exercidediscretion. The Constitution requires np
more.” See Lowenfieldd84 U.S. at 246. Because thazona Supreme Court’s decision
was not contrary to or an unreasonableliappon of clearly estalished federal law,
Claim 9 is denied.
B. Claim10

Petitioner argues that the death penalty categorically cruel and unusual
punishment because it no longer serves ttasgof retribution or deterrence and shoujd
be abolished pursuant to thevtdving standards of decentlyat mark the progress of ¢
maturing society.” (Doc. 28 at 242) (quotiigop v. Dulles 356 U.S. 86, 101 (1958))
The Supreme Court has held otherwi{Seggg v. Georgia428 U.S. 153, 187 (1976), and

thus the Arizona Supreme Court’s rejectiontbis claim was not contrary to or an

P-4

unreasonable application cikarly established law.

The Arizona Supreme Court’s rejection this claim was also not based on an
unreasonable determination of the facts. e cites two law jourdsiin support of his
argument that empirical evidence has erottexl two principle social purposes of the
death penalty—"“retribution and @erence.” (Doc. 28 at 243%)But Petitioner presented

no empirical evidence to the ikona Supreme Court regardingstielaim, nor did he cite

_21 The two articles are: Carol S. Steikhio, CaI_J;)itaI Punishm# Is Not Moralgl
Required: Deterrence, Deontology, and the Death Pena8yStan. L. Rev. 751 (2005
John J. Donohue & Justin Wolfetdses and Abuses of Empai Evidence in the Deat
Penalty Debate58 Stan. L. Rev. 791 (2005).
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to the articles he now inatles in this PetitionSeeDoc. 31, Ex. A at 3—6, 112; Doc. 31

Ex. C at 2.) UndePinholster review of such claims “isrited to the record that was

before the state court that adicated the claim on the merit$§Gulbrandson 738 F.3d at
993 n.6 (citing 8§ 2254(d)(2) arRinholster 563 U.S. at 185 n.7).

Because the Arizona Supreme Courtlscision was not contrary to or a

unreasonable application of clearly e$sdled federal law, nor an unreasonable

determination of fact<laim 10 is denied.
C. Claim11

Petitioner alleges that Arizona’s capitahtncing scheme violates the Eighth ar

Fourteenth Amendments becaiisaffords the prosecutor uniled discretion to seek the
death penalty. (Doc. 28 at 242.)
The Arizona Supreme Court’s rejection thfs claim was not contrary to or al
unreasonable application of clearly establisteav, nor was it based on an unreasona
determination of the fact®?rosecutors have wide distom in making the decision
whether to seek the death penalty. The faat thprosecutor has discretion in chargit
and deciding whether to agkr the death penalty does not render the imposition
capital sentences unconstitutionally arbitr&yegg 428 U.S. at 19Qurek v. Texgs428
U.S. 262, 274 (1976Proffitt v. Florida, 428 U.S. 242, 254 (1976). Additionally, th
Ninth Circuit has rejected the argumentatthArizona’'s death penalty statute i
constitutionally infirm because “the prosemutcan decide whethdo seek the death
penalty.” Smith v. Stewart140 F.3d 1263, 1272 (9th rICi1998). Because the Arizong
Supreme Court’s decision was not contrarpitan unreasonableplication of clearly
established federal law, nor an unreasondétermination of facts, Claim 11 is denied.
D. Claim12

Petitioner argues that Arizona’s death pgnacheme discriminates against po(

young males. (Doc. 28 at 243-44.) The Ariz&upreme Court’s rejection of this clain
was not contrary to or an unreasonable appba of clearly estdished federal law, or
based on an unreasonable deiaation of facts.

Clearly established federal law holtlsat “a defendant who alleges an equ
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protection violation has the bumdef proving the existence plrposeful discrimination”
and must demonstrate that the purposefulrigiscation “had a discriminatory effect” on
him. McCleskey v. Kempl81 U.S. 279292 (1987) (quotingVhitus v. Georgia385 U.S.
545, 550 (1967)). Therefore, to prevail tms claim Petitioner “must prove that th
decision makers in his case actath discriminatory purposeld.

Petitioner’s statistical claim that male rdarers are overrepresented on Arizong
death row in comparison todtpopulation of murderers genkyds insufficient to meet
this burden.See Richmond v. Lewi848 F.2d 1473, 1490-91t(OCir. 1990) (holding

that statistical evideze that Arizona’s death penaltydsscriminatorily imposed based ot

race, sex, and socioeconomichkground is insufficient to prove that decision makersii

petitioner’'s case acted with discriminatory purpossjated on other ground986 F.2d
1583 (9th Cir. 1998 Petitioner failed to allege any fadib suggest that decision make
In his case acted with discriminatory purpo3d&e Arizona Supreme Court’'s denial @
this claim was not “so lackinig justification that there wsaan error well understood an
comprehended in existing law beyond amyssibility for fairminded disagreement.
Richter, 562 U.S. at 103. Because the Ana Supreme Court's decision was n
contrary to or an unreasonabépplication of clearly established federal law, nor
unreasonable determination o€fg, Claim 12 is denied.
E. Claim13

Petitioner alleges that Arizona’s capisgntencing scheme violates the Eighth

Amendment because it denies capital defateltghe benefit of proportionality review
(Doc. 28 at 244-45.) There is no federal ¢ibusonal right to proportionality review of a
death sentencélcCleskey481 U.S. at 306 (citin§ulley v. Harris 465 U.S. 37, 43-44
(1984)). The Ninth Circuit has explained thheé interest implicated by proportionality
review—the “substantive right to be freerr@a disproportionate sentence”—is protects
by the application of “adequately mewed aggravating circumstance[s|Ceja V.

Stewart 97 F.3d 1246, 1252 9 Cir. 1996). Because the Arizona Supreme Coul
rejection of this claim was not contrary & an unreasonablepplication of clearly

established federal law, Claim 13 is denied.
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F. Claims 14-16 and 20

Petitioner argues that Arizona’s death penalty schsm@constitutional because

D

it does not require the State to prove bely@ reasonable doubt that the aggravating

circumstances outweigh the mitigating circuamstes (Claim 14) and because it fails
provide the jury with objdtve standards to guide thseighing of aggravating and
mitigating circumstances (Gfa 15). (Doc. 28 at 245-47.)

The Arizona Supreme Court’s rejectiontbese claims was not contrary to, arn

did not involve an unreasonable applicatidnatearly established law, nor was it base

on an unreasonable determination of thetdaThere is no Supreme Court authority

which constitutionally requires that a jury loestructed on a buesh of proof in the
sentence selection phase of a capital dageher, “[tihe United States Supreme Co\
has never stated that a beyond-a-reasonahlbtdtandard is reqeid when determining
whether a death penalty should be imposetafris v. Pulley 692 F.2d 1189, 1195 (9th
Cir. 1982),rev’d on other grounds465 U.S. 37 (1984). Nor is there any Supreme Cdg

authority which would require laurden of proof or persuasidie assigned to any of the

jury’s penalty phase determinatiocfi<On the contrary, the Supreme Court has held th:
“capital sentencer need not bestiicted how to weigh any particular fact in the capi

sentencing decisionTuilaepg 512 U.S. at 97%eeFranklin v. Lynaugh487 U.S. 164,

~ ?*Ppetitioner withdraws Claim 16, havins% atentionally duplicated the argument
raised in Claim 14. Claim 20 also appe#tosbe substantially ehtical to Claim 15.
Petitioner asserts that Claim 20 was raiseddimect appeal as Claim V.18. Althoud]|
Petitioner argues that Claim 20 was raiseddoect appeal, the Court’s review of t

record indicates that Claim V.18 alleged tAaizona’s statutory scheme for considering

mitigating evidence isunconstitutional because it limitkill" consideration of that
evidence, which is the sana@gument made in Claim 22 dfis petition. Accordingly,
Claim 20 is denied by the Court as doptive of Claim 15. To the extent Claim 2
presents an argument regagliie juror’s full consideratn of the mitigating evidence
the Court rejects such argument fog #ame reasons it rejects Claim i2®a.

23 Neither are Petitioner’s claims supportadthe supplemental authority cited i
Document 57 Hurst v. Floridg 136 S. Ct. 616 (2016), doe®t hold that a jury is
required to find beyond a reasonable doulat tthe %ggravatlng factors outweigh th
mitigating circumstancesHurst held only that Florida'sscheme, in which the jury
rendered an advisory sentence but the judge made the findings re%ardlng a%gravat
mitigating factors, violated the SixtAmendment. 1365. Ct. at 620.Hurst did not
address the process of weighing thgragating and mitigating circumstances.
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179 (1988) (“[W]e have nevdreld that a specific methddr balancing mitigating and
aggravating factors in a capital sentencpr@ceeding is constitutionally required.”);
Zant 462 U.S. at 875, n.13 (eblgning that “specific standds for balancing aggravating
against circumstances are not constitutionediyuired”). Because the Arizona Supreme
Court’s decision was not contrary to or amaasonable application ofearly established
federal law, nor an unreasonable determamatf facts, Claims 115 are denied. Claim
16 is withdrawn.
G. Claim17

Petitioner alleges that Arizona’s capitah@ncing scheme violates the Eighth and

Fourteenth Amendments because it doessndficiently channel the discretion of thg

\U

sentencing authority. (Doc. 28 at 249.) TArezona Supreme Court’s rejection of thi

U)

claim was not contrary to @n unreasonable application @éarly established law, nof
was it based on an unreasonabledaination of the facts. EhNinth Circuit has rejected
the contention that Arizonateath penalty statute is unctgional because it “does no
properly narrow the class death penalty recipientsSmith v. Stewaytl40 F.3d at 1272.
The Arizona sentencing scheme requires pod@ specific “aggravating circumstance”
before a sentence of death may be impoSmkA.R.S. 8§ 13-703.1(D). This is an
accepted “means of genuinelyarrowing the class of déh-eligible persons.’See
Lowenfield 484 U.S. at 244. Claim 17 is denied.
H. Claims18-19

In Claim 18, Petitioner argues thafrizona’s sentencing scheme is

unconstitutional because it presumes that death is the appropriate punishment

requiring the imposition of the death penaftpne aggravating factor is found and no
mitigating factors are establish&d(Doc. 28 at 250-51 (citg A.R.S. § 13-703(E) (“the

24 petitioner also asserts that mltlgatlngdemce is frequdly not considered
because of the use of “argening mechanism designed grevent the sentencer fron
conS|der|n such eviden.” (Doc. 28 at 251c{ting State v. Ramire871 P.2d 237, 252-
53 (Ariz. 1 d(afﬁrmlng trlal court’s rejéion of defendans mitigating factors because
defendant failed to prove, by a preponderandbd®evidence, that heas remorseful and
E?d aré 2excellent prison record).) This isssieaddressed in th€ourt’s discussion of

aim

-
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trier of fact shall impose a sentence of deathe trier of fact finds one or more of thg
aggravating circumstances . . . and theégtermines that there are no mitigatin
circumstances sufficiently substantial tdl dar leniency.”)).) In Claim 19, Petitioner

argues that Arizona’s capital sentencing se@as unconstitutional lsause it shifts the

burden of persuasn to Petitioner to affirmativgl prove mitigating circumstances

sufficiently substantial for theentencing body to spare hife. (Doc. 28 at 252 (citing
A.R.S. 8 13-703(C) (“The lden of establishing the mtence of . . . mitigating
circumstances . . . is on the defendant.”)).)

The Arizona Supreme Court’s rejectiontbése claims was not contrary to or g
unreasonable application of clearly establisteav, nor was it based on an unreasona
determination of the facts. The Supremeu@@ has rejected the claim that Arizona
death penalty statute is impermissibly mandatory and createsusmptesn in favor of
the death penaltywalton v. Arizona497 U.S. 639, 651-52 (1990) (citigiystone v.
Pennsylvania494 U.S. 299 (1990Boyde 494 U.S. at 370pverruled on other grounds
by Ring v. Arizona536 U.S. 584 (2002kee also Kansas v. Marsb48 U.S. 163, 173—
74 (2006) (relying orWalton to uphold Kansas’'s death rty statute, which directs
imposition of the death penaltyhen the state has proved that mitigating factors do
outweigh aggravators)Smith v. Stewart140 F.3d at 1272 @shmarily rejecting
challenges to the “mandatory” quality of Arizémaeath penalty statute and its failure |
apply a beyond-a-reasonable-doubt standaFdirthermore, the Supreme Court |
Walton recognizing that a state may notpiose restrictions on “what mitigating
circumstances may be considered in deciguhgther to impose the death penalty,” he
that Arizona’s allocation athe burdens of prodh a capital sentencing proceeding do
not violate the ConstitutionValton 497 U.S. at 649-50. “Sorlg as a State’s method o
allocating the burdens of proof does nadsken the State’s burden . . . to prove t
existence of aggravating circumstances,defendant’s constitutional rights are n
violated by placing on him thleurden of proving mitigatim circumstances sufficiently
substantial to call for leniencyld. Because the Arizona Supreme Court’s rejection

these claims was not contrary to or aneasonable application of clearly establish
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law, nor was it based on an unreasonable datation of the facts, Claims 18 and 19 a
denied.
V. CLAIM 21

Petitioner argues that Arizona’s capitséntencing scheme fails to provide

meaningful appellate review of deathnsmces. (Doc. 28 at 254-56.) Responde

contend that the claim was nptoperly exhaustedn direct appeal because Petition

failed to raise it in the state courts, and, eguently, it is procedurally defaulted. (Dog.

31 at 164.) Regardless of itopedural status, the Court waltldress this claim because
Is plainly meritlessSee28 U.S.C. § 2254(b)(2assett406 F.3d at 623-24.

For offenses committed taf August 1, 2002, thdrizona Supreme Court ig
required to review all death sentences to rdatee “whether the trier of fact abused it
discretion in finding aggravating circurastes and imposing a sentence of deat
A.R.S. § 13-703.05(A)see als®?002 Ariz. Sess. Laws 58pec. Sess. CH.1 (S.B. 1001
(stating that A.R.S. § 13-7@% applies to offenses contted on or after August 1,

2002). Under this standard of review, tbeurt upholds a decision if there is “any

reasonable evidence in the record to sustairSgé State v. Morrisl60 P.3d 203, 220

(Ariz. 2007) (citingState v. Veatch646 P.2d 279, 281 (AriA982)). Petitioner asserts$

(€

D

that this review is inconsistent with tBeipreme Court’s decisions mandating meaningful

“independent” appellate review as a necgssaheck against the random or arbitraf
imposition of the death penalty(Doc. 28 at 255 (quotinGregg 428 U.S. at 206).)
While “meaningful appellate review” isenessary to ensure that the death pena
is not imposed in an arbitrary or irrational fashi®ulley v.Harris, 465 U.S. at 54
(Stevens, J., concurringParker v. Dugger 498 U.S. 308, 321 (1991), the Supren

Court has never held thatntiependent” or “de novo” reswv of death sentences i

constitutionally mandated. The Constitutionquaes only that an appellate cour

“consider whether the evidentesuch that the sentencexutd have arrived at the deat
sentence that was imposed,” ndtether the appellate coutself would have imposed g
death sentenceClemons 494 U.S. at 749. Claim 2is not supported by clearly

established federal law and is denied.

- 117 -

y

Ity

—

e

192)

—+




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

VI. CLAIM 22

Petitioner argues that Arizona’s requient that defendasitprove mitigating
factors by a preponderance of the evidenesconstitutional becausieprevents the jury
from considering any aspect of the defendactiaracter or record that counsels in fav
of a sentence other than deatboc. 28 at 256-57 (citin§mith v. TexasH43 U.S. 37
(2004); Tennard 542 U.S. at 283;ockett 438 U.S. at 604).) Thislaim is procedurally
defaulted because it was not raised ie wtate courts. The Court addresses t
procedurally defaulted claim because it is plainly meriti8ee28 U.S.C. § 2254(b)(2);
Cassett406 F.3d at 623-24.

The Supreme Court has spesafly rejected the argumetttat the Arizona statute
IS unconstitutional because it pmses on defendants the bemdof establishing, by a
preponderance of the evidendbe existence of mitigaig circumstances sufficiently
substantial to call for leniencyValton 497 U.S. at 649-51. According to Petitiong
recent case law undermin®galtoris conclusion and calls faa different result, so that
once he establishes relevanttbe ‘Eighth Amendment requirdbat the jury be able to
consider and give effect to’ a capital dedant's mitigating evidence.” (Doc. 37 at 21
(quotingTennard 542 U.S. at 285).The Court disagree¥Valton controls the outcome
of this claim.

Since its decision ifiennard the Supreme Court has sahsently reaffirmed that
the reasoning itWalton still controls regamhg burdens of persgin—"a state death
penalty statute may place the burden oe thefendant to prev that mitigating
circumstances outweigh aggating circumstanceskKansas v. Marsh548 U.S. at 173.
Thus, once the government has properlyried its burden of establishing deat
eligibility, “it [does] not offendthe Constitution to put the bued on [defendat] to prove
any mitigating factor by a prepderance of # evidence.'United States v. Mitchelb02
F.3d 931, 993 (9th Cir. 2007) (citingansas vMarsh,548 U.S. 163Walton 497 U.S. at
649; Jeffers v. Lewis38 F.3d 411 (9th Cit994)). Petitioner is not entitled to relief o
this claim.

I

- 118 -

Nis

-

oy




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

VII. CLAIM 23
Petitioner alleges that his constitutionghtis will be violatecdbecause he will not
receive a fair clemency proadieg. In particular, he altges the proceeding will not be

fair and impartial based on the ClemenBpard's selection process, compositio

-

training, and procedures, abdcause the Attorney Genevall act as the Board’s legal
advisor and as an advocate againstitiBeer. (Doc. 28 at 257-59.) Petitioner
acknowledges the claim is unripe for adjutima. (Doc. 37 at 216.) The Court denigs
Claim 23 because it is not cognizabiehis habeas proceeding.

Habeas relief can only be granted omiroks that a prisoner “is in custody if

—

violation of the Constitution or laws oretties of the United States.” 28 U.S.C. |§
2254(a). Petitioner’s challenge to state clemegmogcedures does nogpresent an attack
on his detention and thukes not constitute roper ground for reliefSeeFranzen v.
Brinkman 877 F.2d 26, 26 (9th €i1989) (per curiam) (“A Haeas petition must allege
the petitioner’'s detention violates the consian, a federal statute or a treaty Sge also
Woratzeck v. Stewarl18 F.3d 648, 653 (9th Cir. 199(fer curiam) (clemency claimg
are not cognizable under federal hadaag. Accordingly, Claim 23 is denied.
VIIl. CLAIM 24

In Claim 24, Petitioner argues that trial counsel performed ineffectively in|the

guilt and sentencing phases o iial. (Doc. 28 at 259-65This claim consists of five
sub-claims, labelled 24(A) tbugh (E) by Respondemtthat Petitioner concedes were npt
exhausted in state court. Petitioner asseds ICR counsel’'s ineffectiveness for failing
to raise these IAC claimsonstitutes cause undb®tartinez Respondents contend that
Petitioner is not entitled to relief becauleese claims are ithout merit and not
substantial unddvlartinez The Court concludes that thedaims are not substantial, angd
thus the procedural defiagwannot be excused unddiartinez Additionally, these claims
are all without merit.

In Claim 24(A), Petitioner asserts that trt@unsel failed to request a hearing [n
order to investigate and “offaip the evidencéhey claimed to possess” demonstrating

excessive security precautions were bengployed during Petitioms trial. Petitioner,
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however, offers nothing more thapeculation that such eedce exists. Even if trial
counsel performed unreasonably by failing to request arfgean the use of the shoc
belt, as stated in the Discussion SectioB,Ithis Court has determined that Petition
fails to allege facts that watd establish that use of dhshock belt was prejudicial
Petitioner has not presented any factual basisdocluding that the jors ever observed

that he was wearing the shock belt. He disls to present any factual support for h

assertion that the shock belt iriezed with his ability to paicipate in his defense. As a

result, Petitioner cannot establish a reasonphddability of a different result at trial,
even if counsel had successfullyatienged the use of the shock b&kee Strickland466
U.S. at 694. Because this claim lacks médvetitioner is not entitled to relief. For th
same reason, there is no cause to oveecis procedural default because it is n
substantial unddvlartinezand PCR counsel was not ineffective for failing to raisBae
Clabourne 745 F.3d at 377.

In Claim 24(B), Petitioner asserts thas fiial counsel was ineffective for failing

to move to strike Juror 193 for causeofD 28 at 261-62.) Petitioner asserts that it

“probable” that had counsel challengedodul93, the court would have removed the

juror for cause, or, at a mmum, ensured that this erravas not reviewed under the

“onerous” fundamental error standard of esviwhen raised on direct appeal. Clai

24(B) is without merit. Counsel did not ni@m ineffectively because a challenge to

Juror 193 would have been rejected, dhdre is no reasonable probability that the

Arizona Supreme Court’s ruling would habeen any different wer harmless error

review. As this Court has already conclddén the Discussion Section 11.A.3.b.(viii)+
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(i), there is no merit to Petitioner's dlgnge to Juror 193, because Juror 193 was

neither presumptively nor actually biaseSee Sextqr679 F.3d at 1157 (“[C]learly we

cannot hold counsel ineffective for failing to raise a clénat is meritless.”). Because

this claim lacks merit, Petitioner is nottiled to relief. Because the claim is ndg

substantial undelartinez Petitioner fails to meet thegudice prong of the cause an
prejudice analysis, and defawolt the claim is not excuse&ee Clabourner/45 F.3d at
377.

- 120 -

~—+

d




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

In Claim 24(C), Petitioner argues that lticaunsel failed to timely object to Frani
Powell's testimony regarding the missing hamme the gun Petitioner used to Kil
Officer Hardesty. (Doc. 28 at 262—-63.) Petitidae&laim is without merit because he hg
not established deficient performance. Tieeord demonstrates that counsel had
strategic reason for deciding not to objeschtemporaneously, choosing instead to m@
for a mistrial after the testimony: “[A]t thieme | did not make an objection, | felt likq
objecting the [sic] to it at that point wouldgimably draw egn more attention to this
witness’s answer, that the posge for the modification indication [sic] was for reasons
concealment.” (RT 2/11/0%t 3.) This is precisely thgpe of strategic choice that thg
Supreme Court has characterized\agually unchallengeable.Strickland 466 U.S. at
690. Counsel’'s performance was not defici&ase Cunningham v. Wan{p4 F.3d 1143,
1159 (9th Cir. 2013) (counsel's decisiowt to object to comments during openin
statements, “possibly to a¥bhighlighting them, was aasonable strategic decision”).

Nor can Petitioner establish prejudiCehere is no reasonable probability of
different trial outcome even if Petitiongrised this claim contemporaneously. A
Petitioner concedes, the evidence againstwas overwhelming, anthe impact of the
evidence during the palty phase was minimal in comuison with the strength of the
aggravating factor. Because tluisim lacks merit, Petitionaes not entitled to relief. For
the same reason, there is no cause to overdtsrprocedural default. The claim is ng
substantial unddvlartinezand PCR counsel was not ineffective for failing to raisBae
Clabourne 745 F.3d at 377.

In Claim 24(D), Petitioner asserts thatltdaunsel rendered tieient performance
by failing to object to acts of prosecutdrrmisconduct during sentencing proceeding

specifically, by failing to object to argumentatHPetitioner needed to establish a cau

nexus between his mitigation and the offerasel directing the jury to weigh the manne

of Officer Hardesty’'s murder as part thfe aggravating circumstance. (Doc. 28 at 26
64.) Petitioner asserts that the prosecutogsi@ents were contratp both Arizona and
federal law. As this Court has alreadytatenined in the Diagssion Section C.5,

however, there is no merit to Petitionerfrosecutorial misconduct claim. Th
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prosecutor's remarks regarding a causalkus were not misconduct because t
prosecutor permissibly argued that the jury sth@monsider the evidee, but find that it
carried “no weight.” The prosecutor’s remaniegarding the circumstances of the murg

were also consistent with Arizona laBecause Petitioner’s prosecutorial miscondu

claims have no merit, counsel cannot bdfeative for failing to object to the remarks|

See e.g., Rupe v. Wod@B F.3d 1434, 1444-48th Cir. 1996) (“[T]te failure to take a
futile action can never be deficient performance.”).

This Court also concluded that givereithbrevity and the antext in which they
were made, even if the remarks constituteadconduct on behalf dhe prosecutor, they
did not deprive Petitioner of a fatiral. Consistent with thiinding, the Court also finds
that there is no probability of a differenttoame had counsel objected to the remar
See State v. Pandell61 P.3d 557, 569 (Ariz. 2007jinding any potential error in
prosecutor’s closing argument cured by jurstiaction). Because thidaim lacks merit,
Petitioner is not entitled to relief. For the samason, there is ntause to overcome itg
procedural default becaugds not substantial undéartinezand PCR counsel was no
ineffective for failing to raise itSee Clabourner45 F.3d at 377.

In Claim 24(E), Petitioner asserts that calnegas ineffective for failing to tell the
jury, or advising Petitioner to tell the jurguring his allocution,that if the jury
recommended a life sentence, Petitioner waelguest that the trial court impose
sentence that was not parole eligible. (DocaR264.) Based on thecord in this case,
the Court concludes that Petitioner has thite rebut the presustiion of adequate
assistance. There is a broad range of legitimate defense strategies and counsel h
latitude in deciding how best to resent a client in closing argumeiviarborough v.
Gentry, 540 U.S. 1, 5-6 (2003). Choosing “which issues to sharpen and how b
clarify them are questions with many reasonable answdds.”at 6. In some
circumstances, counsel may dor closing argument altogethe3ee Bell 535 U.S. at
701-02. The availability of another potehteagument does not establish that coung
acted unreasonably in failing toake it. There are many reasonable strategic reason

not telling jurors, or not advisg Petitioner to tell the jurorshat, if sentenced to life,

- 122 -

he

er

Ict

a

as vy

pSt

sel

5 for




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Petitioner would request a natural life senter8iech an argument git ring hollow and
cost credibility with tle jury, and the jurors might belie that the argument was nqt
binding on Petitioner and presume that hernidésl to later ask the judge for a parole
eligible sentence, especially in light of theyjunstructions which darly stated that the
court would have that optio The Court finds that Petitioner has not overcome the
“strong presumption” that counsel's perftance was within the “wide range of
reasonable professional assistan&tickland 466 U.S. at 689.

Nor can Petitioner establishreasonable likelihood th#te jury would not have
sentenced him to death had counsel madeatigisment. Petitioner again refers to a press
release, issued by three jispstating: “we were not givethe option to vote for life in
prison without the possibility gbarole.” (ROA 644, Ex. 9 But as this Court previously
remarked in the discussion of Claim 6, it was aaertainty that if the jurors had rejectgd
the death sentence, the trial court would haveosed a natural life sentence. This holgds
true even if Petitioner argued for a naturat ldentence. Thus, assuming that the jurprs
would have actually rejected a death sentendkey were able to affirm that any life
sentence would have been serwetthout the possibility of pale, counsel’s argument, of
Petitioner’s allocution, would not have clgga the outcome becaug would not have
provided any such assurancethe jury. Because i claim lacks merit, Petitioner is not
entitled to relief. For the same reason, ¢hexr no cause to ovenme its procedural
default because it is not substantial undi@rtinezand PCR counsel was not ineffective
for failing to raise itSee Clabourne745 F.3d at 377.

IX. CLAIM 25

In Claim 25, Petitioner argues that algte counsel performed ineffectively

(Doc. 28 at 265—73.) This claim consistssef/en sub-claims, Claims 25(A) through (G

N

that Petitioner concedes were not exhaugstedtate court and are now procedurally

defaulted. Petitioner asserts that PCR counsel’s ineffectiveness for failing to raise| the

IAC claims constitutes cause undartinez 566 U.S. 1, antliguyen 736 F.3d at 1294—
96, to excuse the defaultvhen this Petition was fite the Ninth Circuit inNguyenhad

extendedMartinez to include defaulted claims of effective assistance of counsel gn
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direct appealSee Nguyen/36 F.3d at 1295. Since tHietition was fild, the Supreme
Court has made clear that tihartinez exception cannot be &nded to claims of
ineffective assistance of appellate counBalila, 137 S. Ct. at 2062—63 (2017). Becau
Petitioner has demonstrated oihver grounds upon which tlikefault might be excused
he cannot overcome the procedural defaulthelse IAC claims. Accordingly, Claims
25(A) through (G) are denied.

X. CLAIM 26

In Claim 26, Petitioner argues that, evérthe trial errors committed during
Petitioner’s trial and sentencimgoceeding do not warrant heds relief standing alone
the cumulative effect of multiple errors is sufficiently prejuali¢o warrant habeas relief
(Doc. 28 at 273-74.) Petitioner did not exustathis claim on direct appeal, and no
argues, as cause for the procedural def#futhis claim undethe holdings inrMartinez
andNguyen that appellate counsel was ineffectiefailing to raise this claim, and PCH
counsel performed deficientlg failing to raise appellateounsel’s ineffectiveness.

Because Claim 26 is not an ineffectissigtance of counsel claim, PCR counse
deficient performance may not serve asiseato excuse the procedural defaGlee
Pizzutq 783 F.3d at 1176—77. Accordingly, Claim 26 is denied.

To the extent that thisaim presents a separate inefiee assistance of appellat
counsel claim, this claim is also proceally defaulted and Petitioner cannot establi
cause for the default undkfartinez See Davilal37 S. Ct. at 2062-63 (2017).

The Court disagrees with Petitioner's unsupported argument that he
prejudiced as a result of cubative error. Althougtithe combined effecdbf multiple trial
errors may give rise to a due process viotaif it renders a trial fundamentally unfair
even where each error considered irdlinally would not require reversalParle v.
Runnels 505 F.3d 922, 928 (9th Cir. 2007) (citibgpnnelly v. DeChristoforo416 U.S.
637, 643 (1974);,Chambers v. Mississippi41l0 U.S. 284, @0 n.3 (1973)), “the
fundamental question in deternmg whether the combined effect of trial errors violats
a defendant’s due process rights is whetheretiors rendered treiminal defense ‘far

less persuasive,” and thereby had a ‘substaantid injurious effect or influence.Parle,
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505 F.3d at 928 (intaal citations omitted). As set fortabove, the Court has address;
each of the “errors” asserted by Petitioner &ad found that no error occurred. Thu
unlike in Parle, 505 F.3d at 930, there m® cumulative trial erroiTherefore, there is no
basis for finding that Petitions defense was rendered less persuasive or that his
was “infected” with unfairness reléimg in a due process violatioBee idat 927 (citation
omitted). Even if there wererrer, it would be harmless undd&recht because the
evidence of Petitioner’'s guilt was overwhelmiagd the impact ohny error during the

penalty phase was minimal in comparison With strength of the aggravating factor.

Parle, the Ninth Circuit explained that therers were uniquely symmetrical, “each .|.

amplified the prejudice caused by the otherd-#meir direct relation to the sole issu
contested at trial.See idat 933. Here, hower, Petitioner has failetb explain how the
“unique symmetry” of otherwise harmless ereamplifies the prejudice caused by othg
error, in relation to a key contested issue of f8et id.

Petitioner cannot sustain his claim for feetive assistance of appellate couns
because the issues he asserts appellate elahuld have raised are without meBiee
Turner v. Calderon281 F.3d at 872Wildman 261 F.3d at 840. Accordingly, to thg
extent Claim 26 presents a separate IACnclait is procedurally defaulted, and
alternatively, without merit.

CONCLUSION

For the reasons set forth above, Petitioner is not entitled to relief on Claim 1
Claims 3-27, and additional evidentiary depeent of Claim 1 is neither required ng
warranted.

Petitioner has established that the statetarejection of Claim 2 was based on &
unreasonable determination &dcts. 28 U.S.C. § 2254y(@). Petitioner has further
established he is entitled to an evidentiagaring on Claim 2The Court will hold a
status conference to address the scopeettidentiary hearingfhe Court will direct
Petitioner to file a proposed witness and ekHist and both parties shall be prepared
discuss the need for avidentiary hearing othe prejudice prongf Petitioner’'s IAC at

sentencing claim, in addition to Petitioner’'sjuest to depose trial counsel, at the sta
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conference.
CERTIFICATE OF APPEALABILITY

Although this is not a fifarder in these proceedinghe Court has endeavored t
determine, if judgment isltimately entered against Petitioner, whether a certificate
appealability (COA) should be granted the issues addressed herein.

Pursuant to 28 3.C. § 2253(c)(2), a COA magsue only when a petitioner “ha
made a substantial showingtbe denial of a constitutionaight.” This showing can be
established by demonstrating that “reasomgbtists could debaterhether (or, for that
matter, agree that) the petitionosid have been reb@d in a different manner” or that
the issues were “adequate to deseencouragement to proceed furtheBlack v.
McDaniel 529 U.S. 473484 (2000).

The Court finds that reasonable juristailcl debate its resdion of Claim 1. For
the reasons stated in this order, the Court fthdsreasonable jurists could not debate
resolution of the remaining claims.

Accordingly,

IT IS HEREBY ORDERED denying Claim 1 and Claims 3-27.

IT IS FURTHER ORDERED granting in part and aging in part Petitioner’s
motion for evidentiary hearing and devahtoent (Doc. 38). Petitioner's motion fo
evidentiary development and andantiary hearing as to Claithis granted in part as tg

Petitioner’ motion to expand the record telude Exhibits 1-27 of Petitioner's Motior

for Evidentiary Development (Doc. 38, Ex&:27), and denied in all other respects.

IT IS FURTHER ORDERED that Petitioner's motion foan evidentiary hearing
as to Claim 2 is granted. ft®ner’s request to supplemethie record andor evidentiary
development of Claim 2 is denied at thiime as to all requests with the exception
Petitioner’s request to depose trial coun3déle Court will consider this matter furthe
during pre-hearing proceedings after the Cdingcts the parties to file a joint propose
discovery schedule identifying all discoveeach wishes to conduct and setting for
good cause pursuant to lR6 of the Rules Governing Section 2254 Cases.

I
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IT IS FURTHER ORDERED that an evidetmary hearing to determine whethe
sentencing counsel were ineffectiaes, asserted in Claim 2, shall take place as soon
practicable. The Court will issue a separatder setting this mger for a scheduling
conference.

Dated this 27th day of March, 2018.

7z~
/ Honorable J ennifeﬂ Zi{ps’
United States District Judge
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