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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Thomas Alec Kidwell, No. CV-13-0770-TUC-BGM
Petitioner,
ORDER
V.

Charles L. Ryargt al.,

Respondents.

Currently pending before the Cous Petitioner Thomas Alec Kidwell'pro se
Petition Under 28 U.S.C. § 2254r a Writ of Habeas Corpus by a Person in Sti

Custody (Non-Death Penalty) (Doc. 1). Rasgents have filed a Limited Answer t

Petition for Writ of Habeas Corpus (“AnsweiDoc. 16) and Petitioner replied (Doc|

17). The Petition is ripe for adjudication.

l. FACTUAL AND PROCEDURAL BACKGROUND

The Arizona Court of Appeal stated the faets follows:

! As these state court findings are entitled to a presumption of correctness and Pef
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has failed to show by clear and convincing ewice that the findings are erroneous, the Court

hereby adopts these factual findings. 28 U.S.C. § 2254(&diniro v. Landrigan, 550 U.S.
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In June 2004, six-year-old T.Idoher babysitter that her father,
Kidwell, had sexually abused her. té&f calling police, the babysitter, as
instructed, brought T. to the Chikh's Advocacy Center. A Child
Protective Services employee andracson Police Department detective
then interviewed and examined TA medical doctor also performed “a
general physical exam and a moreused genital exam.” The genital
exam revealed an area ©fs vagina was “friale, which means you just
barely have to touch it [and] it wouktart bleeding.” The doctor testified
the abnormality was not necessarilypeduct of abuse, but could have
been caused by a bacterial infectmnrubbing of the area, and was not
consistent with penetration. In amterview with poli@, Kidwell denied
molesting T.

Kidwell was charged with one cauof molestation of a child under
the age of fifteen and one count ohtinuous sexual abuse of a child under
the age of fourteen.[10n the third day of trial, the state asked the doctor
who had examined T. whether T. haddadany spontaneous statements . .
. during [the] exam.” Kidwell olgcted on hearsay grounds, arguing the
statement would not fall within the heay exception of Rule 803(4), Ariz.
R. Evid., for statementsnade for purposes of medical diagnosis and
treatment. The trial cousustained the objection.

On the fourth day of trial, aftehe jury had begun deliberations, it
sent a note to the trial court stating that eleven jurors had agreed on a
verdict of guilty, but that “onemember does not agree & we cannot
persuade her to change & agree withi’ uéfter recalling the jury to the
courtroom, the court told the juiy could “offer a couple of options” to
help the jury resolve th case, including “allowfg] the attorneys to
provide additional edence” or “additional closigp arguments.” The jury
foreperson responded that neithernoe the other jurorsvho agreed with
him needed additional evadce, but that the holdojtror “may or may not
be swayed by that evidenceThe court instructed éhjury to return to the
jury room and discuss whether itlitfeither option thecourt had offered
would be helpful in reduing the impasse. Aftedoing so, the jury sent a
note to the court containing severattfguestions, including asking what T.
had said to the doctor who had exaedirner at the Child Advocacy Clinic.

In response to the jury’s notéhe state asked the trial court to
reconsider its ruling excluding T.'sasément to the doctor. After some
discussion, and over Kidwell's contimg objection, the court determined

465, 473-74, 127 S.Ct. 1933, 1940, 167 L.Ed.2d 836 (20@&pwright v. Witt, 469 U.S. 412,
426, 105 S.Ct. 844, 853, 83 L.Ed.2d 841 (198%)Rose v. Lundy, 455 U.S. 509, 519, 102 S.Ct.
1198, 1204, 71 L.Ed.2d 379 (1982).
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the statement was admissible under RR08(4). The paies then agreed
there was no need to recall the dodr further testimony because T.'s
statement was contained in the docto€port and the court would read the
portion of the report coaining T.’s statement tdéhe jury because the
doctor had no independent recollectiortlod examination. The court told
the jury that althogh neither it nor the partie®ald respond to most of the
jury’s requests for information, ihad “ruled that a portion of [the
examining doctor’s] report will be offedeinto evidence.” The court then
read from the report: “In addition toghistory on patient, patient stated
dad would rub her private so hardesgot an owie.” After additional
closing arguments concerning the statement, the jury deliberated further
and found Kidwell guilty of child molestation.

[1] The trial court granted Kidwe#’ motion for judgment of acquittal on
the continuous sexual abuse charge.

Answer (Doc. 16), Ariz. Ct. of Appeals, M®randum Decision 7/31/2008 (Exh. “H”") at

1.

On October 20, 2006, arjufound Petitioner guilty oMolestation of Child, A
Dangerous Crime Against Children as alleged in Count One of the Indictment. Ar
(Doc. 16), Ariz. Superior Ct., Ria County, Minute Entry 10022006 (Exh. “A”) at 2.
On November 27, 2006, Petitioner was sentdrioethe presumptive term of seventegq
(17) years imprisonment with consecutigemmunity supervision in accordance wit
A.R.S. 8 13-603(l). Answer (Doc. 16), Ariduperior Ct., Pima County, Sentence
Imprisonment/Defendant’s Motion for a Néwial 11/27/2006 (Exh. “C”) at 2.

A. Direct Appeal

On November 28, 2006, ttener filed his Notice of Apeal. Answer (Doc. 16),
Not. of Appeal 11/28/2006 (Exh. “D”). On February 4, 2008, Petitioner filed

Opening Brief. Answer (Doc. 16), Appell&tOpening Br. 2/4008 (Exh. “E”).
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Petitioner presented two (2) issues on appeal: 1) whethgurthgerdict was coerced,
and if so, whether the triabart abused its discretion whérfailed to declare a mistrial
after the jury sent a note indicating thesere at an impasse; and 2) whether [t
Victim’s] spontaneous statemeto Dr. Binkiewicz was aabissible under the medica
exception to the hearsay rule,daif so, whether the trial court abused its discretion
ruling that the statement waslimissible. Answer (Doc. L6Exh. “E” at 1. Relying
solely on state law, Petitioner argued thalh4§re was absolutely no testimony from th
doctor that the identity of & person who abused T[Was relevant or ‘reasonably
necessary’ ‘to proper diagnosis and treatth@as required by Rule 803(4)[, Arizon:
Rules of Evidencé,and applicable case law.tfd., Exh. “E” at14. As sgh, Petitioner
asserted that the stateméwas inadmissible because itddnot fall under the medical
exception to the darsay rules.”ld., Exh. “E” at 15. Again flging solely on state law,
Petitioner further argued that “the totality thfe circumstances clearly indicate that tt
Jury’s verdict was coercedld., Exh. “E” at 18. Accordingl, Petitioner sought “to have
his conviction overturned.ld.

On July 31, 2008, the Arizona Court Appeals affirmed Petitioner’s conviction
Answer (Doc. 16), Ariz. Ct. App. Memordam Decision 7/31/2008 (Exh. “H”). Upor

review of state law, the court of appeatxagnized that “the @htity of the victim’s

assailant and other statemeits$ributing fault ordinarilyare inadmissible under Rulg

803(4) because identity and fault usually areret@vant to diagnosisr treatment[;] . . .
however, . . . the general ruke inapplicable in many childexual abuse cases becau

the abuser’s identity is critical to effead\diagnosis and treatnténAnswer (Doc. 16),
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Exh. “H” at 5 (citingSate v. Robinson, 153 Ariz. 191, 200735 P.2d 801, 810 (1987)
(internal quotations marks omitted). As sutie court of appeals held that “the trig
court did not huse its discretion in admitting T.'statement identifying Kidwell.”
Answer (Doc. 16), Exh. “H” at 8. Regardinury coercion, and again relying on sta
law, the court of appeals recognized that “[w]hen a jury has advised the trial court 1
has reached an impasse . . . [the court is ipteahto,] in the presence of counsel, inqui
of the jurors to determine whether and hosurt and counsel can assist them in th
deliberative process, . . . [and] the judgeynd@rect that further proceedings occur 4
appropriate.” Answe(Doc. 16), Exh. “H” at 10 (citing Az. R. Crim. P. 22.4) (internal
guotation marks omitted). Th&rizona Court of Appeals theheld that “to the extent
Kidwell suggests the court was obligated taldee a mistrial merely because the ju
had informed the court it v8aunable to reach a vertibe is incorrect.”ld., Exh. “H” at
10 (citing Sate v. Cruz, 218 Ariz. 149, { 115, 181 & 196, 214 (2008)). The cour
further held that it found “nothing in thea@rd suggesting the court’s actions displac
the jury’s independent judgment . [and] [tlherevas no error.” Anser (Doc. 16), Exh.
“H” at 12 (citing Sate v. Huerstel, 206 Ariz. 93, 101 n5, 75 P.3d 698706 n. 5 (2003)).
On September 2, 2008, Petitioner filed hisita for Review. Answer (Doc. 16), Pet.
for Review (Exh. “I"). On January 7, 200the Arizona Supreme Court denied revie
See Answer (Doc. 16), Ariz. Supreme.@flinute Entry 1/7/2009 (Exh. “K”).

B. Post-Conviction Relief Proceeding

On February 4, 2®) Petitioner filed his Notice ofntent to File for Post-

Conviction Relief (“PCR”). AnswefDoc. 16), Not. of Intento File PCR 2/4/2009 (Exh.
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“L™). On February 172009, the trial court appointedunsel to Petitionefor the Rule
32 proceeding. Answer (Doc. 16), Arizugerior Ct., Pima Coup, Notice 2/17/2009
(Exh. “M”). After several extensions of timas well as a change of counsel, on April 13,
2010, counsel for Petitioner filed aten for Post @nviction Relief. See Answer

(Doc. 16), Orders re: Extemsis of Time & Withdrawal of Counsel (Exh. “M”) & Pet
for PCR 4/13/201QExh. “O”). Petitioner assertedahhis conviction was based upon

insufficient evidence. See Answer (Doc. 16), Exh. “O” at 9-13. Petitioner furthg

14
=

e

asserted several grounds of ineffective assistahtt@al counsel, including: 1) an alleges

failure to move that the ved was contrary to the weigltf the evidence pursuant t(

A4

Rule 24.1(a), (c)(1), Arizona Res of Criminal procedure?) an alleged failure to

properly argue in opposition to the State&'®tion to modify the date range of th

D

indictment; 3) an alleged failure to objectth® a duplicitous charge on the jury form; 4)

an alleged failure to object the admissibility of T.’s stament to the examining docto

-

“on the grounds that it violated Mr. KidWs right to cross-examine T[.] on the ney

~

evidence and/or in failing tmove to open evidee to allow T[.] tobe cross-examined
on this new evidence[;]” and 5) an allegedufi@ to object to the Prosecutor’s closing
argument.ld., Exh. “O” at 13-24.

On October 26, 2010, thRule 32 court, relying orrizona law, “summarily
reject[ed] the contention th#te conviction was obitaed in violation of either the United
States or the State Constitution.” Answein¢D16), Ariz. Superior Ct., Pima County,
Ruling Re: Petition for Post-Corotion Relief 10/26/2010Exh. “U”) at 2. Similarly, the

Rule 32 court rejected Petitioner's claim mfeffective assistanceelating to Rule

-6 -
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24.1(a),(c)(1), finding that there “was amm@eidence to support the convictionlrd.,
Exh. “U” at 2. Regarding the claim of iffective assistance relating to amendment of t
indictment, upon review of the jury instrias submitted to the jury, the Rule 32 col
held that “[tlhe claim of mjudice and inability to prepaiis unfounded and rests entirel
upon an unsupported assertionld., Exh. “U” at 3. The Rule 32 court ordered 4§
evidentiary hearing regarding the allegation effiective assistance “for failing to objeg
that the child molestation charge was duplicitous and resulted in a jury verdict v
might not have been unanimous.d., Exh. “U” at 3—4. Rgarding the ineffective
assistance of counsel for an alleged failtwmeobject to the doctor’'s testimony o
Confrontation Clause ground$ie Rule 32 held that Petitiondailed to demonstrate &
colorable basis to his claim that trial counselisategy, or tacticgr cross-examination
would have been different had thatstment been intraded earlier.”1d., Exh. “U” at 5.
Finally, relying on state law, the Rule 8durt held that Petitimer's claim regarding
ineffective assistance of trial counsel teth to closing arguments was unsupporte
Answer (Doc. 16), Exh. “U” at 5.

On February 9, 2011, #woner moved to amend his PCR petition in order “to a

the claim that Appellate Counsel was ineffeetin failing to raise those issues on Appe

in this matter which could have been, butrevaot, raised on appeal[.]” Answer (Dog.

16), Mot. to Amend Pet. for@R (Exh. “V”) at 1. On Mech 29, 2011, and evidentiary
hearing was held beforthe Rule 32 court.See Answer (Doc. 16), Ariz. Superior Ct.
Pima County, Minute Entry 3/29/2011 (ExhV”) & Hr'g Tr. 3/29/2011 (Exh. “X”).

On April 7, 2011the Rule 32 court entered i@rder regarding Petitioner's PCH
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petition. Answer (Doc. 16)Ariz. Superior Ct., Pima County, Ruling Re: Petition f

Post-Conviction Relief 4/6/2011 (Exh. “Y”)The court reiterated its prior dismissal ¢

the majority of claims. See id.,, Exh. “Y.” The Rule 32court went on to address

Petitioner’s allegation of duplicitous indictment.See id., Exh. “Y” at 4. Based upon
the opinion testimony at the ewdtiary hearing of Petitioner's expert witness, the R
32 court found that trial counsel had fallébelow prevailing norms of professiong
conduct.” 1d., Exh. “Y” at 4 (citingStrickland v. Washington, 466 U.S. 668, 104 S.Ct

2052, 80 L.Ed.2d&74 (1984)). The Rul82 court, however, further held that Petition

“ha[d] made an insufficient showing to demtate that with different instructions of

another form of verdict that the outcomehdd trial would havéeen different.”ld., Exh.
“Y” at 5. As such, the Rule 3@urt denied Petitioner’s claimd., Exh. “Y” at 5-6.

On July 28, 2011, Petitioner filed histlen for Review in the Arizona Court of
Appeals. See Answer (Doc. 16), Pet. for Review/28/2011 (Exh. “Z"). Petitioner
reasserted three (3) grounds for relief raigethis PCR petitionincluding: 1) whether
“trial counsel was ineffective for failing tproperly challenge the state’s request
amend the Indictment to modify the date mamj the molestation charge[;]” 2) whethg
trial counsel was ineffective for failing to @ajt to the jury verdicform; and 3) whether
trial counsel was ineffective for failing to argtlee Confrontation Clause with regard t
T.'s statements to the doctord., Exh. “Z” at 2, 9-19. On November 9, 2011, th
Arizona Court of Appeals granted review, bunhigel relief. Answer (Doc. 16), Ariz. Ct,
App. Order 11/9/2011 (Exh. “AA”). Regardj Petitioner's claim that trial failed to

properly argue against amending the indictméme court of appeals noted that “tri

-8-
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counsel did object, on this veground, to the state’s request to modify the indictment.

Id., Exh. “AA” at 4. The ourt went on to hold that Petter failed “to posit any other
reason we should find counsel’'s objection defit],] . . . [and] failsto address the trial
court’s specific finding that he suffered no prejudice[l{l., Exh. “AA” at 4. The court
of appeals determined that the trial court miod abuse its discretion as to this claild.,
Exh. “AA” at 5. The Ariona Court of Appeals further affirmed the Rule 32 cour
decision regarding a duplicitous chargel., Exh. “AA” at 5-6. Despite a finding thalf
trial and appellate counsel fell below tipeevailing norms of mfessional conduct,
Petitioner failed to show prejudice as required urliéckland.”> Finally, the court of
appeals noted that Petitioner did not “presamy meaningful analysis relevant to 3
alleged violation of the Confrdation Clause.” Answer (@. 16), Exh. “AA” at 8.
“Specifically, [Petitioner] fails to addss whether T.'s statement could even
considered ‘testimonial’ in nature, as requitedmplicate that corgutional protection.”
Id., Exh. “AA” at 8 (citing Crawford v. Washington, 541 U.S. 36, 68 (2004)). As such
the court of appeals held thRetitioner “failed to establisthe trial court abused its
discretion in denying this claim.l'd., Exh. “AA” at 8.

On December 8, 2011, Petitioner filed Retition for Review. Answer (Doc. 16
Pet.’s Pet. for Review?2/8/2011 (Exh. “BB”). On Apli24, 2012, the Arizona Suprem
Court denied review. Answer (Doc. 1&riz. Supreme Ct., Minute Entry 4/24/201

(Exh. “CC”).

2 Srickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
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D.  Thelnstant Habeas Proceeding

On August 1, 2013, Petitioné&led his Petition Under 28.S.C. § 2254 for a Writ
of Habeas Corpus ly Person in State Custody (Nomeddh Penalty) (Docl). Petitioner
claims five (5) grounds for relief. First, iR®ner argues that the “spontaneous statem
to doctor was inadmissible under the meldmeception to the hearsay rule.” Petitio
(Doc. 1) at 6. Seconetitioner alleges that “[tjhe jumerdict was coered” in violation
of his Fourteenth Amendment rightsld. at 7. Third, Petitioner claims that “[t]hd
evidence was insuffient to support the jury’s verdict of guilty [sic] of molestation of
child” in violation of his Burteenth Amendment rightsid. at 8. Fourth, Petitioner
alleges ineffective assistancetofl counsel for an alleged failure to “properly challeng
the State’s request to amend the date rarigbe indictment which led to a . . . non

unanimous guilty verdict” irviolation of Petitioner’s Sixt and Fourteenth Amendmen

rights. Id. at 9. Fifth, Petitioner asserts inefiige assistance of trial counsel for an

alleged failure “to object to the lack of specificity in the jury verébe and . . . to the
prosecutor’s improper prejudicial closingltl. at 10. On January 27, 2014, Responde

filed their Answer (Doc. 16). On Febmya28, 2014, Petitioner replied (Doc. 17).

. STANDARD OF REVIEW

A. In General

The federal courts shall “entertain arplgation for a writ of habeas corpus ii
behalf of a person in custogyrsuant to the judgment ofState court only on the grounc

that he is in custodin violation of the Constitution or laws of treaties of the United
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Sates.” 28 U.S.C. § 2254(a) (ephasis added). Moreovex,petition for habeas corpu
by a person in state custody:
shall not be granted wittespect to any claim thatas adjudicated on the
merits in State court proceedings wid¢he adjudication of the claim — (1)
resulted in a decision that was congrdo, or involved an unreasonable
application of, clearly establisheBederal law, as determined by the
Supreme Court of the United States;(®y resulted in a decision that was

based on an unreasonable determinaticdh@facts in lighof the evidence
presented in the State court proceeding.

28 U.S.C. § 2254(d)ee also Cullen v. Pinholster, 563 U.S. 170, 1BS.Ct. 1388, 1398,
179 L.Ed.2d 557 (2011). Cortewy errors of state law isot the province of federal
habeas corpus reliefEstelle v. McGuire, 502 U.S. 62, 67112 S.Ct. 475, 480, 116
L.Ed.2d 385 (1991). Ultimately]|tlhe statute’s design is to ‘further the principles ¢
comity, finality, and federalism.”Panetti v. Quarterman, 551 U.S. 930945, 127 S.Ct.
2842, 2854, 168 L.Ed.2d 662 (2007) (quotMdler-El v. Cockrell, 537 U.S. 322, 337,
123 S.Ct. 1029, 154 L.Ed.2d 982003)). Furthermore, thisastdard is difficult to meet
and highly deferential “for aluating state-court rulings, [and] which demands that st;
court decisions be given éhbenefit of the doubt.” Pinholster, 131 S.Ct. at 1398
(citations and internal quotation marks omitted).

The Antiterrorism and Effective Deathrizdty Act of 1996 (AEDPA”), 110 Stat.
1214, mandates the standards for federal habeas resesv28 U.S.C. § 2254. The
“AEDPA erects a formidable bb@er to federal habeas rdlior prisoners whose claims
have been adjudicated in state coufdrt v. Titlow, — U.S. —, 134 S.Ct. 10, 16, 18]
L.Ed.2d 348 (2013). Feddrmourts reviewing a petitiofor habeas corpus mus

“presume the correctness of state courts’uacfindings unless gicants rebut this

-11 -
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presumption with ‘clear and convincing evidenceSthriro v. Landrigan, 550 U.S. 465,
473-74, 127 S.Ct. 1933, 194157 L.Ed.2d 836 (2007) (citing8 U.S.C. § 2254(e)(1)).
Moreover, on habeas review, the federal coomtst consider whether the state courf

determination was unreason@phot merely incorrectld., 550 U.S. at 43, 127 S.Ct. at

1939; Gulbrandson v. Ryan, 738 F.3d 976, 987 (9th Cir. 28). Such a determination i$

unreasonable where a state court properly identifies the governing legal prin
delineated by the Supreme Coutit when the court appligee principles to the facts

before it, arrives aa different result.See Harrington v. Richter, 562 U.S. 86, 131 S.Ct

770, 178 L.Ed.2d 624 (2011Williams v. Taylor, 529 U.S. 362, 120 S.Ct. 1495, 146

L.Ed.2d 389 (2000)see also Casey v. Moore, 386 F.3d 896, 905 (9th Cir. 2004).

“AEDPA requires ‘a state prisoner [to] shawat the state court’s ruling on the claif

being presented in federal court was so lackingstification that there was an error . .|.

beyond any possibility for fiaminded disagreement.””’Burt, 134 S.Ct. at 10 (quoting
Harrington, 562 U.S. at 103, 131 S.Ct.786—87) (alterations in original).

B. Exhaustion of State Remedies

Prior to application for a writ of habeasrpus, a person in state custody mu
exhaust all of the remedies available in thet&Stourts. 28 U.S.@.2254(b)(1)(A). This
“provides a simple and clearsimuction to potential litigantdiefore you bring any claims
to federal court, be sure that you finstve taken each one to state couRdse v. Lundy,
455 U.S. 509, 520, 102 & 1198, 1204, 71 L.Ed.2d 37(1982). As such, the
exhaustion doctrine gives the State “the opputy to pass upon and correct allegd

violations of its prisoners’ federal rightsBaldwin v. Reese, 541 U.S. 27, 29, 124 S.Ct

-12 -
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1347, 1349, 158 L.Ed. 2d 64 (2004) (intdrgaotations omitted). Moreover, “[t]he
exhaustion doctrine is prinmlly designed to protect thstate courts’ role in the
enforcement of federal law and prevent aigron of state judicial proceedingsRose,
455 U.S. at 518, 102 S.Ct. B203 (internal citations omitted This upholds the doctring
of comity which “teaches thamne court should defer action on causes properly within
jurisdiction until the courts of another sovigrey with concurrenpowers, and already
cognizant of the litigatiorhave had an opportunitg pass upon the matterld. (quoting
Darr v. Burford, 339 U.S. 200, 204, 70 S.Ct. %90, 94 L.Ed761 (1950)).

Section 2254(c) provides that claims “Gmt be deemed . . . exhausted” so lof
as the applicant “has theght under the law of the Seatio raise, by any availablg
procedure the question presented.” 28 U.8.2254(c). “[O]nce the federal claim ha
been fairly presented todtstate courts, the exhausti@yuirement is satisfied.Picard
v. Connor, 404 U.S. 270, 275, 93.Ct. 509, 512, 30 L.Edi2438 (1971). The fair
presentation requirement mandates that a ptedener must alert the state court “to th
presence of a federal claim” in his petitioomply labeling a clainfifederal” or expecting
the state court to read beyond the foarners of the petition is insufficienBaldwin v.
Reese, 541 U.S. 27, 33, 124 Gt. 1347, 1351, 158 L.EBd 64 (2004) (rejecting
petitioner’s assertion that his claim had béeirly presented” because his brief in th
state appeals court did not indicate that e complaining about a violation of feder:
law” and the justices havinpe opportunity to r&d a lower court decision addressing tt
federal claims was not fair presentatiddjivala v. Wood, 195 F.3d 1098 (9th Cir. 1999

(holding that petitioner failed texhaust federal due proceassue in state court becaus

-13 -

its

19

e

D

—

e

e




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

petitioner presented claim in statourt only on state grourjdsFurthermore, in order to
“fairly present” one’s claimsthe prisoner must do so “in eaappropriate state court.’
Baldwin, 541 U.S. at 29, 124 Gt. at 1349. “Generallya petitioner satisfies the
exhaustion requirement if he properly pursaeslaim (1) througbut the entire direct

appellate process of the state, or (2) thrauglone entire judicigbostconviction process

available in the state.”Casey v. Moore, 386 F.3d 896, 916 (9th Cir. 2004) (quoting

Liebman & Hertz,Federal Habeas Corpus Practice and Procedure, § 23.3b (9th ed.
1998)).

In Arizona, however, for non-capital casesview need not bsought before the
Arizona Supreme Court in order exhaust state remediesSivoopes v. Sublett, 196 F.3d
1008, 1010 (9th Cir. 1999%ee also Crowell v. Knowles, 483 F.Supp.2d 925 (D. Ariz.

2007); Moreno v. Gonzalez, 192 Ariz. 131, 962 P.2d 80(1998). Additionally, the

Supreme Court has further interpreted 8 22b#{aecognize that once the state cour

have ruled upon a claim, it is not necesdaryan applicant to seek collateral relief fc
the same issues already dksd upon direct reviewCastille v. Peoples, 489 U.S. 346,
350, 109 S.Ct. 1056, 106003 L.Ed.2d 380 (1989).

C. Procedural Default

“A habeas petitioner who haefaulted his federal claims state court meets the

technical requirements for exhaustion; there are no state remedies any longer ‘avé
to him.” Coleman v. Thompson, 501 U.S. 722, 732, 111@&. 2546, 2555115 L.Ed.2d
650 (1991). Moreover, federal courts “willtn@view a question of federal law decide

by a state court if the decision of that caedts on a state law ground that is independ
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of the federal question and adetputo support the judgmentrd., 501 U.S. at 728, 111
S.Ct. at 2254. This is true whether thatestlaw basis is subsii@ve or procedural.ld.
(citations omitted). Such claims are comes&tl procedurally barred from reviewsee
Wainwright v. Sykes, 433 U.S. 72, 97 S.Ct. 24953 L.Ed.2d 594 (1977).

The Ninth Circuit Court of Appeals exghed the difference between exhausti
and procedural default as follows:

The exhaustion doctrine applies whéme state court has never been
presented with an opportunity torsader a petitioner's claims and that
opportunity may still be available tthe petitioner under state law. In
contrast, the procedural default rulerbay consideration of a federal claim
applies only when a state court has been presented with the federal claim,
but declined to reach thesue for procedural reasons, or if it is clear that
the state court would hold thegaim procedurally barred.Franklin v.
Johnson, 290 F.3d 1223, 1230 (9th Cir.@®) (internal quotation marks and
citations omitted). Thus, in some circumstances, a petitioner’s failure to
exhaust a federal claiin state court magause a procedural defaultSee
Sandgathe v. Maass, 314 F.3d 371, 376 (9th Cir. 200Beaty v. Sewart,

303 F.3d 975, 987 (9th Cir. 2002) (“&aim is procedurally defaulted ‘if
the petitioner failed to exhaust statenezlies and the court to which the
petitioner would be required to presdms claims in order to meet the
exhaustion requirement would now fitlte claims procedurally barred.”)
(quoting Coleman v. Thompson, 501 U.S. 722, 735 rl, 111 S.Ct. 2546,
115 L.Ed.2d 640 (1991)).

Cassett v. Sewart, 406 F.3d 614, 621 b (9th Cir. 2005). Thysa prisoner’s habeag
petition may be precluded frofederal review due to prodaral default in two ways.

First, where the petitioner presented his clabmghe state court, which denied relie

based on independent aadequate state ground€oleman, 501 U.S. at 728, 111 S.Ct.

at 2254. Federal courts are prohibited fromew in such cases because they have
power to review a state law determinatiomttins sufficient tosupport the judgment,

resolution of any independeméderal ground for the decision could not affect t
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judgment and would therefore be advisoryd. Second, where a “petitioner failed t

exhaust state remedies and the court to lwthe petitioner would be required to present

his claims in order to meet the exhams requirement would now find the claim

procedurally barred.”d. at 735 n.1, 111 S.Ct. at 25671 (citations omitted). Thus, thé

federal court “must consider wheth#re claim could be pursued by ampyesently
available state remedy."Cassett, 406 F.3d at 621 n.6 (quotitizv. Sewart, 149 F.3d
923, 931 (9th Cir. 1998 emphasis in original).

Where a habeas petitioner’'s claims havenbprocedurally detdted, the federal

courts are prohibited fromubsequent review unless tpetitioner can show cause an

actual prejudice as a resulfeague v. Lane, 489 U.S. 288, 298, 109 S.Ct. 1060, 1048,

103 L.Ed.2d 334 (1989) (holding that failurertose claims in state appellate proceedi
barred federal habeas review unless petdr demonstrated cause and prejudises;

also Smith v. Murray, 477 U.S. 527, 534, 106 S.C66&1, 2666, 91 L.EQd 434 (1986)
(recognizing “that a federal habeas court nays&tluate appellate defaults under the sa

standards that apply when a defendant fmlspreserve a claim at trial.”). “[T]he

existence of cause for a proceal default must ordinariljurn on whether the prisonef

can show that some tive factor external to the f#mse impeded counsel’s efforts t
comply with the Stats’ procedural rule.”Murray v. Carrier, 477 U.S. 478, 488, 106
S.Ct. 2639, 2645, 91.Ed.2d 397 (1986)see also Martinez-Villareal v. Lewis, 80 F.3d
1301, 1305 (9thCir. 1996) (petitioner failed to tdr any cause “for procedurally
defaulting his claims of ineffective assistarafecounsel, [as suchthere is no basis on

which to address the mts of his claims.”). In addition to cause, a habeas petitio
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must show actual prejudice, meaning that hesthshow not merely #t the errors . . .
created apossibility of prejudice, but that they worked to hastual and substantial
disadvantage, infecting his entire trialthverror of constitutional dimensionsMurray,
477 U.S. at 494, 106.Ct. at 2648 (emphasis in origihdinternal quotations omitted),
Without a showing of both caeisand prejudice, a habeagipener cannot overcome the
procedural default and gairview by the federal courtdd., 106 S.Ct. at 2649.

The Supreme Court has recognizedwéwer, that “the cause and prejudid
standard will be met in those cases whereergwf a state prisoner’s claim is necessg
to correct ‘a fundamental starriage of justice.””Coleman v. Thompson, 501 U.S. 722,

111 S.Ct. 2546, 115 L.E2d 640 (1991) (quotingngle v. Isaac, 456 U.S. 107, 135, 102

e

S.Ct. 1558, 1572-73, 71 L.Ed.Z83 (1982)). “The fundamental miscarriage of justice

exception is availableohly where the prisonesupplements his constitutional claim with
a colorable showing of factual innocenceHerrara v. Collins, 506 U.S. 390, 404, 113
S.Ct. 853, 862, 122 L.Ed.2d 203 (1998mphasis in original) (quotinguhlmann v.

Wilson, 477 U.S. 386, 454, 106 S.Ct. 2618627, 91 L.Ed.2d 364L986)). Thus, “actual
innocence’ is not itself a constitutional ctgi but instead a gateway through which
habeas petitioner must pass to have Higmitise barred constitutional claim considers

on the merits.” Herrara, 506 U.S. at 404, 113 S.Cat 862. Further, in order td

demonstrate a fundamental miscarriage of justice, a habeas petitioner must “establish

clear and convincing evidea that but for the cotgitional error, no reasonabld
factfinder would have found [him] guilty ofhe underlying offense.” 28 U.S.C. i

2254(e)(2)(B).
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In Arizona, a petitioner's claim may barocedurally defalted where he has
waived his right to present dhiclaim to the state court “@tial, on appeal or in any
previous collateral proceeding.” Ariz. R. Crif. 32.2(a)(3). “If an asserted claim is of
sufficient constitutional magnitude, the statesinshow that the dendant ‘knowingly,
voluntarily and intelligentlywaived the claim.” Id., 2002 cmt. Neither Rule 32.2. nor
the Arizona Supreme Court has definedmkiof “sufficient constitutional magnitude’
requiring personal knowledge before waivEeeid.; see also Sewart v. Smith, 202 Ariz.
446, 46 P.3d 1067 (2002). @MNinth Circuit Court of Appals recognized that this

assessment “often involves a fact-intensivguiry” and the “Arizona state courts ar

D

better suited to make these determinatior@@assett, 406 F.3d at 622.

[1l. STATUTE OF LIMITATIONS
A. Timeliness

As a threshold matter, the Court muasinsider whether Petitioner’s petition i

92)

barred by the statute of limitatiorSee White v. Klizkie, 281 F.3d 920, 921-22 (9th Cir

2002). The AEDPA mandates that a one-year statute of limitations appligs

applications for a writ of habeas corpus &yperson in state custody. 28 U.S.C.|8

14

2244(d)(1). Sectiorz244(d)(1) provides thahe limitations period shall run from the
latest of:

(A) the date on which the ggment became final by the conclusion of
direct review or the expiration the time for seakg such review;
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(B) the date on which the impedimentfiiing an application created by
the State action in violatn of the Constitution or Ves of the United States
Is removed, if the applicant was pested from filing by such State action;

(C) the date on which the constitutidnaght asserted was initially
recognized by the Supreme Courtthe right has been newly recognized
by the Supreme Court and made oattively applicable to cases on
collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented coulbdave been discovered throuthie exercise of due diligence.

28 U.S.C. § 2244(d)(18hannon v. Newland, 410 F.3d 1083 (9th Cir. 2005). “The tim

D

during which a properly filed application rfétate post-conviction or other collateral

review with respect to the pertinent judgment or claim is pending shall not be counte

toward any period of limitation under thssibsection.” 28 U.S.C. § 2244(d)(2).

The other subsections hgi inapplicable, Petitioner musiave filed his habeas
petition within one year from he date on which the judgent became final by the
conclusion of direct review or the expiratioh the time for seeking such review.” 28
U.S.C. § 2244(d)(1)(A)see also McQuiggin v. Perkins, — U.S. —, 133.Ct. 1924, 1929,
185 L.Ed.2d 1019 (2013). Petitioner’'s judgrmbacame final after the expiration of the
ninety (90) day period to gaon for a writ of certiorarifrom the Supreme Court of the
United States.Bowen v. Roe, 188 F.3d 1157, 1159 (9th Cir999). On January 7, 2009,
the Arizona Supreme Court denied ewiof Petitioner’'s direct appealSee Answer
(Doc. 16), Ariz. Supreme Ct. MineitEntry 1/7/2009 (Exh. “K”).

As such, pursuant to@hAEDPA, Petitioner’s one-yedimitation period expired,
absent tolling, on April 7, 2009.See Bowen, 188 F.3d at 1159.Petitioner filed his

Petition (Doc. 1) on August 2013. Therefore, absentling, the Petition (Doc. 1) is
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untimely.

B. Statutory Tolling of the Limitations Period

The limitations period istolled during the time in‘which a properly filed
application for State post-conviction orhet collateral review with respect to th
pertinent judgment or claim is péing[.]” 28 U.S.C. § 2244(d)(2Allen, 552 U.S. at 4,
128 S.Ct. at 3. An application for State posiwiction relief is “poperly filed’ when its
deliver and acceptance are imgaiance with the ggicable laws and rules governing
filings.” Artuz v. Bennett, 531 U.S. 4, 8, 12 S.Ct. 361, 364, 14B.Ed.2d 213 (2000).

Statutory tolling of théimitations period ends “[a]fter thState’s highest court has issug

its mandate or denied review, [because] reostate avenues for relief remain open.

Lawrence v. Florida, 549 U.S. 327, 332, 127 S.Ct.7H9) 1083, 166 L.E@d 924 (2007);
see also Hemmerle v. Schriro, 495 F.3d 1069, 1077 (9thrCR007) (collateral proceeding
“determined” when the Arizona Swgme Court denied petition for review).

“[lIn Arizona, post-convictia ‘proceedings begin witthe filing of the Notice.”
Hemmerle, 495 F.3d at 1074 (quotinigley v. Arizona Dept. of Corrections, 383 F.3d
1054 (9th Cir. 2004)). Petitiondiled his Notice of Intento File for Post-Conviction
Relief on February 4, 2009. Answerd® 16), Exh. “L.” This PCR notice was

“properly filed,” and therefore tolled AED®s one-year statute of limitations. Thg

limitations period remained fted during the pendency éfetitioner's PCR proceedings.

On April 24, 2012, the Arizon&upreme Court denied reviest Petitioner PCR petition.
Answer (Doc. 16), Ariz. Supreme Ct., MimuEntry 4/24/2012 (Exh. “CC”). The new

deadline for Petitioner's habeas petition wgwil 24, 2013; howeer, it was not filed
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until August 1, 2013.

Petitioner argues that tHamitations period shouldbe tolled until the Arizona

Court of Appeals issued its Mandate after Alzona Supreme Court’s denial of review.

Pet.’s Reply (Doc. 17) at 2 & Ariz. Ct. dppeals Mandate 9/4/2012 (Exh. “A”). “Unde
the Arizona rules, [however,] there is no regment for a mandate to issue from a den
of review.” Ramon v. Ryan, 2010 WL 3564819 *7 (D. Ariz.). Moreover, “an
application for state postconviction reviawo longer exists” upon the state supren
court’s denial of review.Lawrence, 549 U.S. at 332, 127 S.Git 1083. Accordingly,
Petitioner’s Petition (Dacl) is untimely.

C. Equitable Tolling of the Limitations Period

The Supreme Court of the United Stakes held “that § 2244(d) is subject
equitable tolling in appropriate casesHolland v. Florida, — U.S. —, 130 S.Ct. 2549

2560, 177 L.Ed.2d 13@2010). The Ninth CircuitCourt of Appeals “will permit

equitable tolling of AEDPA'’s limitations perd ‘only if extraordinary circumstances$

beyond a prisoner's contrehake it impossible to file a petition on timeMiles v.
Prunty, 187 F.3d 1104, 110®th Cir. 1999) @uoting Calderon v. United Sates Dist.
Court (Kelly), 163 F.3d 530, 541 (9tGir. 1998) (en banckert. denied, 526 U.S. 1060,
119 S.Ct. 1377, 143 L.Ed.ZB5 (1999) (citations omitted)Moreover, Petitioner “bears
the burden of establishing two elemen($) that he has been pursuing his righ
diligently, and (2) that soe extraordinary circumstee stood in his way.” Pace v.
DiGuglielmo, 544 U.S. 408, 418,25 S.Ct. 1807, 1814, 16..Ed.2d 669 (2005kee also

Holland, 130 S.Ct. at 2562 (quotirRace).
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Here, Petitioner has failed to meet his burderhe record before this Court |

UJ

devoid of any evidence to th@nstrate that Petitioner is entdtléo equitable tolling. As
such, Petitioner has failed to meet the Yvdrigh threshold” of establishing that
extraordinary circumstances beyond his cdmntrade it impossible for him to timely file
a habeas petitiomnd that those extraordinary circstances were the cause of hjs
untimeliness.United Sates v. Battles, 362 F.3d 1195, 1197 (9tir. 2004). Therefore,

Petitioner’s habeas petition is untimely.

V. CONCLUSION

Based upon the foregointhe Court finds that Petiiner's Petition (Doc. 1) is
untimely and shall be denied.

Accordingly, IT ISHEREBY ORDERED that:

1) Petitioner Thomas Alec Kidwellsro se Petition Under 28 U.S.C. § 2254
for a Writ of Habeas Corpusy a Person in State Custoflyon-Death Pernty) (Doc. 1)
is DENIED;

2) This matter is DISNSSED with prejudice; and

3) The Clerk of Court shall enter judgnt and close its file in this matter.

Dated this 10th day of August, 2016.

&n. )

Honorable Bruce G. Macdonald
United States Magistrate Judge
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