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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Jon Erickson, No. CV-13-01102-TUC-RM
Petitioner, ORDER

V.

Charles L Ryan, et al.,

Regpondents.

On August 9, 2016, Magfirate Judge Bruce G. Mamthld issued a Report ang
Recommendation (Doc. 22) recommending ttlas Court deny Petitioner’'s Petitior
Under 28 U.S.C. 8§ 2254 for \&rit of Habeas Corpus (Dod). On August 26, 2016,
Petitioner filed an Objection (Doc. 24).The Court has reviesd Judge Macdonald’s
Report and Recommendation, the parties’fbyiBetitioner’s Objection, and the record.
l. Standard of Review

A district judge must “make de novo determination of those portions” of :
magistrate judge’s “report or specifiedoposed findings or recommendations to whif
objection is made.” 28 U.S. § 636(b)(1). The advisorgommittee’s notes to Rulg
72(b) of the Federal Rules @fivil Procedure state that, “[w]hen no timely objection

filed, the court need only satisiigelf that there is no clearrer on the face of the recorg

! Petitioner's Objection was due wiith 14 days ofservice of Judge

Macdonald’s Report and Recorandation. Petitioner's Objgon is dated ALIJ\%u_st 3,
2016. Attached as an Exitilto the Objection is a copgf an Inmate Legal Mail Log
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indicating Petitioner received a cop e Macdonald’s Report and Recommendation

on August 13, 2016. The Court findisat Petitioner’'s Objection is timely.
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in order to accept the recommendation” of a siagie judge. Fed. R. Civ. P. 72(k
advisory committee’s not® 1983 additionsee also Johnson v. Zema Sys. Corp., 170
F.3d 734, 739 (7th Cir. 1999) (“If no objean or only partial objection is made, th
district court judge reviews those unetted portions for clear error.”Prior v. Ryan,
CV 10-225-TUC-RCC, 2012 WL 1344286, at *1 (D. Ariz. Apr. 18, 2012) (reviewing
clear error unobjected-to portions of geet and Recommendation)Accordingly, the
Court will review de novo the portions of Judge Macdonald’s Report a
Recommendation to which Petitiongbjected, and the Courtilweview for clear error
the portions of the Report and Recommeiaaieto which Petitioner did not object.
[I.  Analysis

In his Objection, Petitiomeargues (A) that Judge Madanald’s factual findings are
objectively unreasonable becallseige Macdonald relied on the state courts’ view of
facts; (B) Petitioner’'s appellate attorneyndered ineffective assiance by failing to
federalize on direct appeal the claim tlia¢re was insufficient edence to sustain &

conviction of first-degree nrder; (C) post-conviction emsel rendered ineffective

assistance in failing to allege claims okfiective assistance of trial and appellate

counsel; (D) trial counsel rendered ineffeetigssistance in failingp assert a double
jeopardy violation aneh failing to raise various other issues.

A. Factual Findings

In reviewing a habeas application @ildy a person in custody pursuant to tf
judgment of a state court, the Court is regdito presume that the state court’s factt
determinations are correct. 28 U.S.C. 42)(1). The habegsetitioner bears “the
burden of rebutting the presungst of correctness by cleané convincing evidence.”
Id. In the present case, Petitioner has nwt his burden of psenting clear and
convincing evidence thdhe state court’s factual findiegare incorrect. Accordingly, it
was appropriate for Judge Macdonald to tghpn the state court’s factual findings.

B. I neffective Assistance of Appellate Counsel

Petitioner's argument regarding ineffectiassistance of appellate counsel relat
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to Judge Macdonald’s anaigsof Ground One of Petitions § 2254 Petition. Judge
Macdonald found that Ground One, assertingagifficient evidence tgustain a conviction
of first-degree murder, wasqaredurally defaulted becauBetitioner relied only on statsg
law in presenting the claim tbe state court. (Doc. 22 22-23.) In his opening brief on
direct appeal to the Arizona Court @&ppeals, Petitioner gued that there was
insufficient evidence tsustain his conviction for firstegree murder, but he relied onl
on state law in making the argument and hiendit clearly indicate that he was assertil
a federal claim. (Doc. 11-Exh. | at 1 42-49.) Petitioner appears to concede that hq
not fairly present his insuffient evidence claim in stateourt as a federal claim
However, Petitioner argues in his Objectiomttithe procedural default of the clain
should be excused pursuantMartinezv. Ryan, 132 S. Ct. 1309 (2012).

Under Martinez, ineffective assistance of cael at initial-review collateral
proceedings may establish cause to excuse a prisoner'sprakcdefault of claims of
ineffective assistance of trial counsdd. at 1318. The Ninth @uit has held that the
standard for “cause” articulated Martinez extends to cases in which the underlyir
alleged ineffective assistance is by appellzounsel rather than trial counsélguyen v.
Curry, 736 F.3d 1287, 129®th Cir. 2013). To overcome procedural default pursuarn
to Martinez, a prisoner must show (1) that postigiction relief counsel was ineffective
under the standard announceddinckland v. Washington, 466 U.S. 668 @84), (2) that

the underlying ineffective assistance of colirdaim is substantial, and (3) prejudice.

Sexton v. Cozner, 679 F.3d 1150, 115@®th Cir. 2012) (citingMartinez, 132 S. Ct. at
1321).

Petitioner cannot rely oMlartinez to excuse the procedirdefault of Ground One
of his Petition, becausthe rule announced iMartinez is limited to underlying Sixth
Amendment ineffective-assistance of counsel clai@se Pizzuto v. Ramirez, 783 F.3d
1171, 1177 (9th Cir. 2015). @und One of Petitioner’'s § 2254 Petition does not rais
Sixth Amendment inefféive assistance of counsel clairtt.raises a clan of insufficient

evidence to sustain a conviction. Petitioner asgoe the first time in his Objection tha

-3-

19

—+

e a




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

the procedural default of the insufficientidgence claim should be excused pursuant
Martinez, because effective appellate counsel wduhve federalized the claim in stat

court and thus prevented theopedural default. Howevepermitting any claims of error

e

“to be considered ineffective assistance afinsel claims because an effective attorngy

would have prevented or remedied thatpouted error” would impermissibly expand
Martinez to include all potential errorsid. Martinez cannot be used to excuse th
procedural default of Petitionerissufficient ewdence claim.
Even if Petitioner had raised a claim oéfiective assistance of appellate couns
in his 8 2254 Petition, such claim is unexhausted andopedurally defaulted, and
Petitioner cannot establish cause touse the procedural default undéartinez. Even
assuming that Petitioner's appellate counsedgormance was deficient, and that pos
conviction counsel rendered ineffective assistance inngpito raise an ineffective
assistance of appellate counsel claim, Petitioner cannot show prej&decBexton, 679
F.3d at 1159. To prevail aan ineffective assistance ocbunsel claim, a prisoner mus
show that his counsel renddrdeficient performance andaththe deficient performance
prejudiced the prisoner.Porter v. McCollum, 558 U.S. 30, 38 (@9). To establish
prejudice, the prisoner “must show thaerth is a reasonable probability that, but f
counsel’s unprofessional errors, the resulthef proceeding would haveeen different.”
Srickland, 466 U.S. at 694. In the presentesahere is no reasdola probability that
the result of the proceedings would have bdiierent if Petitioner's appellate counse
had federalized his insufficienayf the evidence claim. Even if the claim had clea
been presented as a federal claim, thedla Court of Appealwould still reasonably

have found sufficient eviehce to sustain a conviction of first-degree mufd@&ecause

2 To establish a federal constitutional olapf insufficiency ofthe evidence to
support a state conviction, a prisoner musivshhat, viewing the evidence in the ligh
most favorable to the prosecution, no “rational trier of fact could have found the esg
elements of the crime begyd a reasonable doubtJackson v. Virginia, 443 U.S. 307,
319 (1979). This standard ssmilar to the state-law stdard applied by the Court o
Aﬂpeals. ee Doc. 11-1, Exh. A at 3.) Petitionergales that he acted in self-defeng
when he killed the victim, and that theveas no evidence to sustain a finding ¢
premeditation. As the Counf Appeals noted, the evidenpeesented at Petitioner’s tria
showed that the victim sustained multiple stab wounaddmng defensive wounds anc
at least two wounds that wallhave caused a loss of comemness. (Doc. 11-1, Exh. A
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Petitioner cannot show prejudice resulting frany deficient performance on the part ¢of
appellate counsel, Judge Macdonald correfbiynd that any underlying ineffective
assistance of appellate counsel claim is not substan@sd.Dpc. 22 at 24 n.10.)

C. I neffective Assistance of Post-Conviction Relief Counsel

1=

Petitioner objects to Judge Macdonald'slgsis of Ground Three of the § 225
Petition, which alleges ineffective assistarafepost-conviction relief counsel. Judge
Macdonald correctly rejected Ground Three, because thare constitutional right to
counsel in state post-conviction revieproceedings, and accordingly ineffectivie
assistance of post-conviction relief coungelnot a freestanding constitutional claim
meriting habeas reliefSee Detrich v. Ryan, 740 F.3d 1237, 1242 (9th Cir. 2013) (citing
Coleman v. Thompson, 501 U.S. 722, 7583 (1991)). Judge Maonald appropriately

considered Petitioner's allegations of ireefive assistance of post-conviction religf

AY”4

counsel not as freestanding ctitogional claims but rather in the context of wheth

[12)
—

Petitioner can show cause to excuse the poed default of ineffetive assistance of
trial counsel claims pursuant kbartinez. (See, e.g., Doc. 22 at 32-36.)

D. Double Jeopardy and I neffective Assistance of Trial Counsel

Petitioner objects to Judge Macdonald’'slgsis of Ground Eight of his § 2254
Petition, which asserts that the state violateslDouble Jeopardy cls& by retrying him
after his original conviction was vacated arceunt of an incomplet&anscript of the
original trial. Judge Macdonald correctly foutigt the procedural default of this claim
cannot be excused unddertinez and that the claim is meritless.

As explained above, the rule announceartinez is limited to underlying Sixth

Amendment ineffective-assistance of counsel claimBizzuto, 783 F.3d at 1177.

at 4-5.) Petitioner himself sustained nguries during the incident and later made
statements which could reasonably havenbénterpreted by the jury as shov_vmxig

remeditation. 1@. at 5.) In light of the nature diie victim’s wounds, the time requiret
or completion of the assaudn the victim, Petitioner’s lacéf injuries, and Petitioner’s
statements, a rational trier faict could have rejected Petitier's self-defense story and
instead concluded that Petitiorsated with premeditation.




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Petitioner does not raise an ineffective-asststaof trial or appellate counsel claim i
Ground Eight. Even if Petitioner had raisadclaim in his § 2254 Petition that trig

R
I

counsel rendered ineffectivssastance by failing to assert a Double Jeopardy violatjon,

such a claim is unexhausted and procdburdefaulted, and the procedural defa
cannot be excused undéartinez because the ineffective-assistance claim is

substantial. Petitioner’s Double Jeopardy arguneemeritless. “It has long been settlg
.. . that the Double Jeopardy Clause’s gdmaahibition against successive prosecutio
does not prevent the government from retgya defendant who succeeds in getting

first conviction set aside, through direct appmatollateral attack, because of some ert
in the proceedings leadjnto the conviction.” Lockhart v. Nelson, 488 U.S. 33, 38
(1988). Trial counsel did notmder ineffective assistance by failing to raise a meritlg
issue, and post-conviction reliebunsel did not render ineffiae assistance in failing to
raise an ineffective assistancetiodl counsel claim on this ground.

In the final two pages of his Objeati, Petitioner makes vaus allegations of
ineffective assistance of trial counsebed Doc. 24 at 6-7.) Thesallegations were not
raised as claims in Petitioner’s § 2254 Petitimmg they do not casibubt on any aspect
of Judge Macdonald’s Report and Recommendation.

E. Conclusion

The Court has conductedda novo review of the portionef Judge Macdonald’s
Report and Recommendation to which Petitionardigected. The Court agrees with t

conclusions of the Report and Recommendatéong finds no merit in the argument

made in Petitioner's Objection (Doc. 24)The Court has reviewed the unobjected-
portions of Judge Macdonald’s ReportdaRecommendation for clear error, and h
found none.

Accordingly,

IT IS ORDERED that the Report and Remmendation (Doc. 22) iaccepted
and adopted in full.
IT IS FURTHER ORDERED that the Petition Under 28.S.C. 8§ 2254 for a
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Writ of Habeas Corpus (Doc. 1) denied, and this case idismissed with preudice.
The Clerk of Court is directed to enfadgment accordinglyrad close this case.

IT ISFURTHER ORDERED that, pursuant to Rule 1df the Rules Governing
Section 2254 Cases, the Court declinesssnie a certificate ofppealability, becausg
reasonable jurists would not findetfCourt’s ruling debatableSee Sack v. McDanidl,
529 U.S. 473484 (2000).

Dated this 13th day of September, 2016.

Honorable RosemariViarquez
United States District Jge &




