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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Pamela C Sullivan, No. CV-13-01166-TUC-JGZ (BGM)
Plaintiff, ORDER

V.

Bank of America NA,

Defendanh

Pending before the Court is Magistraiedge Bruce G. Macdonald’s Report ar
Recommendation (R&R) recommending th&tefendant’s Motion for Summary
Judgment be granted. (Doc. 94.) Plainhias filed an objection to the Report an
Recommendation to which Defeartt has replied. (Docs. 999.) After considering the
Report and Recommendation and the argumergsdan Plaintiff'sObjection, the Court
will overrule the objection and adopt Judgacdonald’s Report and Recommendation.

STANDARD OF REVIEW

When reviewing a Magistrate Judgdreport and Recommendation, this Col
“shall make a de novo determtican of those pdrons of the report..to which objection
is made,” and “may accept, jeet, or modify, in whole orin part, the findings or
recommendations made by the magistjatige.” 28 U.S.C. § 636(b) (1)(ckee also
Baxter v. Sullivan923 F.2d 1391, 13949th Cir. 1991) ¢iting Britt v. Simi Valley

Unified Sch. Dist 708 F.2d 452, 454 (9th Cir. 1983)failure to object to a Magistrate

Judge's recommendation relieves the Courtcofducting de novo review of the
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Magistrate Judge's factuahélings; the Court then magdde the dispositive motion or
the applicable lawOrand v. United State$02 F.2d 207, 208th Cir. 1979) (citing
Campbell v. United States Dist..(301 F.2d 196 (9th Cir. 19Y4 By failing to object to
a Report and Recommendation, a party waivesright to challenge the Magistrats
Judge's factual findings, but not necessattilg Magistrate Judge's legal conclusior
Baxter, 923 F.2d at 1394ee also Turner v. Dunca®58 F.3d 449, 455 (9th Cir. 1998
(failing to object to a Magistrate Judge's leganclusion “is a factor to be weighed i
considering the propriety of findingaiver of an issue on appealNtartinez v. YIst951
F.2d 1153, 1159th Cir. 1991) ¢iting McCall v. Andrus628 F.2d 11851187 (9th Cir.
1980)).
DISCUSSION!

The ADEA makes it unlawful “to dischge any individual ... because of sug
individual's age.” 29 U.S.C. § 623(a)(1). BB claims that are based on circumstant
evidence of discrimination are evaluated urttie three-stage bugd-shifting framework
laid out in McDonnell Douglas Corp. v. Greed11l U.S. 792 (1973Diaz v. Eagle
Produce Ltd. P'ship521 F.3d 1201, 120®th Cir. 2008) ¢iting Enlow v. Salem-Keizer
Yellow Cab Cq 389 F.3d 802, 812 (9th Cir. 2004Ynder this framework, the employe
must first establish a prima facicase of age discriminatiofd. (citing Coleman v.
Quaker Oats C0.232 F.3d 1271, 1281 (9th Cir. 2000 In order to establish a primg
facie case, the employee muemonstrate that she was (1) at least forty years old,
performing her job satisfactorily, (3) dischady and (4) either replaced by substantia
younger employees with equal or infari qualifications or discharged unde
circumstances otherwise giving rise @0 inference of age discriminatiold. If the

employee has justified a presumption of disanation, the burden gts to the employer

to articulate a legitimate, non-discriminatagason for its adverse employment actign.

Id. If the employer satisfies its burden, temployee must then prove that the reas

' The factual and procedural history ofstitase are set forth in the Magistra
Judge's Report and Recommendation. (Doc. 60.)
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advanced by the employer constitutes npeetext for unlawful discriminationd.

Here, the Magistrate concluded as a matfelaw that Plaintiff cannot establish

her prima facie case because she was ptaged by a substantialijounger employee or

discharged under circumstances otherwigiging rise to an inference of ags

discrimination. The Magistrate further condéd that Plaintiff cannot demonstrate th
the Defendant’s stated reasons for her teation were pretextual. Plaintiff objects t
the Magistrate Judge’s conclusion that Delent Bank of Americ§BOA) is entitled to

summary judgment. Plaintifflaims that the R&R incorrdg concluded that there was

no material issue of fact as to whethel): Plaintiff was discharged under circumstanc

giving rise to an inference of age disesmation; and (2) BOA's stated reason for

termination was pretextual.

1. No reasonable jury could conclude that Plaintiff was discharged under
circumstances giving rise to an inference of age discrimination

It is undisputed that Plaintiff was replacky an individual nine years her senioy
and therefore Plaintiff cannot prove theufth element of her prima facie case hy
showing that she was replaced by a substgnflaunger employee. Plaintiff contends,

however, that she was nonetheless dischangelér circumstances otherwise giving rise

to an inference of age discriminatidrin support of this contention, Plaintiff first claim

2 Plaintiff also claims that the R&R dorrectly concluded that there was ro
material issue of fact as to whether Pliffitwas performing her job satisfactorily. (Dog.

97, pgs. 4-9.) However, the R&R did not redabat conclusion.The R&R states: “For
purPoses of establishing herima facie case, the Couwtill again accept that Ms.
Sullivan was performingadequately.” (Doc. 94, pdl0.) Accordingly, the Court
declines to consider this portion Blaintiff's Objection to the R&R.

% Plaintiff incorrectly frames her argumewnith respect to thdourth element of

her prima facie case as “there was evid ing that the employer had a continuing

need for [the employés skills and services that their various duties were still bein

performed.” (Doc. 97, pg. 9.) In somesesg, an inference of discrimination can be

established by showing the employer hadatiouing need for themployee’s skills and
services in that the employee’s wars duties were still being performeBiaz, 521 F.3d

at 1207-08. That test is only approprjdtewever, in reduction-in-force cases, wherg a
replacement has not been hirdd. at 1208, n.2. Plaintiff was not terminated from BOA
S

during a reduction in workforce. In adomi, the arguments presented in Plaintiff
Objection with respect to this elemepnft the prima facie case are unrelated
demonstrating a continuing nef Plaintiff's services.
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that it was “common knowledge” among BQnployess that BOAad a custom and
practice of setting unreachable goals and perémce standards so that it could later
justify adverse employment actions. The only proof submitted inostuppthis claim,
however, is a statement by Plaintiff indaclaration and an decipherable document
titled “Southwest Region Review” which Pl&fh characterizes asBOA performance
statistics.” (Doc. 88, pg. 8; Doc. 88-1, pgslZ) Plaintiff has not established that she

S
gualified to opine as to the reasonablened8@A’s performance standards, nor does she
explain how the “Southwest B®n Review” sets performancgandards. Plaintiff's
proffered evidence does not give rise toiafierence of discrimination. Furthermore,
even if BOA did set unreachable goals andgrenance standardsrfds employees, such
a policy would not automatically give rise &m inference of age discrimination absent
evidence that the goals were speclficahallenging for older employees.

Second, Plaintiff claims that the R&R pmoperly gave weighto the fact that
Plaintiff's immediate supervisoand his supervisor were tho older than Plaintiff.
Although the R&R mentioned the ages #@faintiff's supervisors in its factual
background, it did not give weight to theiresgin analyzing whether Plaintiff had raisgd
an inference of discrimination in her prima facie case.

Third, Plaintiff argues tht the short temporal prowity between the protected
activity (turning 40) and the adverse actioer(kermination, eight days later) constitutes
a circumstance giving rise to amference of age discriminati. Plaintiff's argument is
based on citation t¥illiarimo v. Aloha Island Air, Ing 281 F.3d 1054, 1065 (9th Cir
2002), which holds that in etaliation claim, a plaintiff may demonstrate a causal link
between the protected activity and the agdgeemployment decision where an advelse

employment action follows on the heels of protected activityilliarimo has no

relevance in this age discrimination disgte treatment case. Furthermore, it [is
undisputed that Plaintiff reced notice of her terminatiodO days earlier, when she was
provided with a Transitionadssignment Agreement. (2. 76, Ex. 1, pg. 159.)

Fourth, Plaintiff asserts that the R&@sregarded evidence of a pattern and
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practice of age discrimination by BOA. Aceding to Plaintiff, bur of the six other
employees who shared Plaintiff's job title awdre over 40 have left BOA. The only

admissible evidence submitted by Plaintiff ors issue, however, is BOA's response

Plaintiff's Interrogatory #17.(Doc. 88-1, pg. 43.) In thaterrogatory and the response
the parties identify five, not six, other BO&nployees who shared Plaintiff's job titlg.

(Id.) Of those five, only one was terminatédo retired, one regned, and one is still
employed by BOA. Ifl.) Plaintiff has not produced evidence of a pattern or practics
discrimination.

Finally, Plaintiff argues thadge discrimination can beferred from the fact that,
after leaving BOA, Plaintifivas hired for a managementstteon at a smaller bank ang
has been an outstanding employee. The fattRhaintiff is doing well at her current jok
does not tend to prove that BQlischarged Plaintiff under mumstances giving rise tg
an inference of age stirimination. At best, the ewdce supports the Magistrate’
assumption that Plaintiff was gierming her job satisfactorily.

Accordingly, the Court adopts the Magae Judge’s conclusion that Plaintif
cannot establish her prima factase because she was not replaced by a substan
younger employee with equal or inferior quiahbitions or dischargedginder circumstances

otherwise giving rise to an infence of age discrimination.

2. No reasonable jury could conclude tht BOA’s stated reasons for terminating
Plaintiff were pretextual

Plaintiff claims that a material issue f#ct exists as to whether BOA'’s state

reasons for terminating Plaintiff were pretextuéth support of this claim, Plaintiff cites

to “the five facts/factors listed in SectiorBlef these Objections,” ie. the five arguments

Plaintiff presents in support of her claimat she was discharged under circumstan
giving rise to an inference of age discmraiion. (Doc. 97, pg. 14.) For the reaso
previously stated, those argunte@re without merit. Acconagly, the Court adopts the
Magistrate Judge’s conclusion that Pldfntannot demonstrate that BOA’s reasons f

Plaintiff's termination were pretextual.
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CONCLUSION
THEREFORE, IT IS ORDERED THAT:

APPROVED AND ADOPTED;

enter judgment and close the case.

. The Report and Recommendation of Magite Judge Macdonald (Doc. 94) i

. Defendant’s Motion for Summary dgment (Doc. 75) is GRANTED;
3. Plaintiff's Objection to thdR&R (Doc. 97) is OVERRULED,;
. This matter is DISMISSEDVITH PREJUDICE. The @rk of the Court shall

Dated this 29th day of September, 2016.

hited States District .
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