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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Pamela C. Sullivan, No. CV-13-01166-TUC-JGZ (BGM)
Plaintiff,
ORDER
V.

Bank of America NA,

Defendant.

Currently pending beforéhe Court is Plaintiffs Mdon to Compel Discovery

(Doc. 72). Defendant Bank éfmerica (“BOA”) has responded (Doc. 73) and Plaint

filed her Reply (Doc. 74). Plaintiff seeks dmaeents responsive to several interrogatd

requests, as well as requests for productiBeePl.’s Mot. to Compel (Doc. 72). Theg

Court will address each of these in turn.

A. Discovery—Generally

Rule 26, Federal Rules of Civil Procedugoverns discovery in a civil matter.

Fed. R. Civ. P. 26. Rule 26 provides in relevant part that:

Parties may obtain discovery regagliany nonprivileged matter that is
relevant to any party’s @lm or defense and proportional to the needs of the
case, considering the importance of theues at stake in the action, the
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amount in controversy, the partieslaive access to relevant information,
the parties’ resources, the importance of the discovery in resolving the
issues, and whether the burden expense of the proposed discovery
outweighs its likely bendf Information withinthis scope of discovery
need not be admissible inidence to be discoverable.

Fed. R. Civ. P. 26(b)(D). It is well-established law Hat the deposition-discovery rule
are to be accorded a bband liberal treatment.’Hickman v. Taylar529 U.S. 495, 67

S.Ct. 385, 392, 91 L.Ed. 451 (1947)The United States Supreme Court has lo

recognized that “[m]utual knowdige of all the relevant factmthered by both parties i$

essential to proper litigation.Id. “Furthermore, relevant means germane and should
be read as meaning ‘competent’ or admissibleldckson v. Montgomery Ward & Co
Inc., 173 F.R.D. 524 (D. Nev. 199{0iting 8 Wright, Miller & MarcusFederal Practice

and ProcedureCivil 2d 8 2008);see alsoFed. R. Evid. 401 (Blevant evidence is

“evidence having any tendency to make the emcsteof any fact that is of consequen¢

to the determination of the action more probable or lessaaptelhan it would be without
the evidence”). A litigant’'s righo discovery is not unlimited, however. “District court

need not condone the use of discovergmngage in ‘fishing expedition[s].”’Rivera v.

! Rule 26(b), Federal Rules of Civil Pemure changed as Bfecember 1, 2015.
The rule prior to that date provided as follows:

Parties may obtain discovery regagliany nonprivileged matter that is
relevant to any party’'s claim odefense—including the existence,
description, nature, custody, conditj and location of any documents or
other tangible thingand the idetity and location of persons who know of
any discoverable matter. For good agibe court may order discovery of
any matter relevant to the subject mattevolved in the action. Relevant
information need not badmissible at the trial if the discovery appears
reasonably calculated to lead to the discovery of admissible evidence.

Fed. R. Civ. P. 26(b)(1).
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Nibco, Inc, 364 F.3d 1057, 1072 (9@ir. 2004). Toward this end, the Court has the
inherent power to control diseery as it deems necessargee Blackie v. Barra¢ls24

F.2d 891 (9th Cir. 1975).
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B. Requests

1. Interrogatory No. 16

Plaintiff's InterrogatoryNo. 16 provides as follows:

List the following information for &h and every charge or complaint
alleging age discrimination or tediation in connection with age
discrimination filed against the BOAIth either the United States Equal
Employment Opportunity Commission ive Arizona Civil Rights Division
or the New Mexico statagency which receives amivestigates charges of
unlawful employment discrimination whicwere filed or received during
the years of 2008 throud?013. With resect to each charge or complaint
provide (a) the name and last knowmlgss and contact information of the
complaining party, (b) # agency with wich the charge was filed and its
case number, (c) the date of the chdityeg, (d) the final disposition of
such charge, and (e) whether or nathsperson is presently employed by
BOA.

Pl.’s Mot. to Compel (Doc. 72) at 8. Defendant BOA objects arguing that (1)
information is not relevant; Jat lacks authority tgorovide the information; and (3) the

information requested is overbroad. Def.’s Response (Doc. 73) at 3—4.

a. Authority to disclose.

In support of its contention that it lalkauthority to disclee the information
sought, Defendant relies 42 U.S.&8 2000e-5(b) and 2000e-8(e)d. at 3. Section
2000e-5(b), 42 U.S.C., relatés Enforcement Provisions dfitle VII and provides in
relevant part:

Charges shall not be made public by the Commission. If the Commission

determines after such investigatiorattithere is not reasonable cause to
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believe that the charge is true,sihall dismiss the charge and promptly
notify the person claiming tbe aggrieved and thes@ondent of its action.

42 U.S.C. § 2000e-5(b). Regarding dew filed with the Equal Employment

Opportunity Commission (“EEOC”), Seon 2000e-8(e), 42 U.S.C., provides:
It shall be unlawful for any officer or employee of the Commission to make
public in any manner whateveany information obtained by the
Commission pursuant to its authoritynder this section prior to the
institution of any proceeding undethis subchapter involving such
information. Any officer or emplyee of the Commission who shall make
public in any manner whatever angformation in violation of this

subsection shall be guilty of a mesdeanor and upon conviction thereof,
shall be fined not more than $ 1,000,mprisoned not more than one year.

42 U.S.C. § 2000e-8(e). Coaty to Defendant’s contept, the prohibition against the
Commission from disclosing information reldtdo filed charges does not direq
Defendant from disclosing the same inforroati Reasonably coneed, these sectiong
protect the identities of parties who havedilgharges with the EEOC, or who have h;
charges filed against them, from exposbke the EEOC during the pendency of if
investigation. This is verglifferent from disclosing the existence of such charges in
context of ongoing civil litigation. See, e.g., Moss v. Blue Cross and Blue Shield
Kansas, Inc. 241 F.R.D. 683, 691-92 (allowingsdbvery “regarding the identity of
persons who have filed lawiss, complaints, administiime charges or claims of
violation of the FMLA since January 1, 1996"As such, the Court finds that Defenda
BOA is not precluded by law from disclosirtbe information soug in Plaintiff's
Interrogatory No. 16.
b. Relevance

Defendantassertghat to the extent that Plaiiff is “asking for ‘everycharge or
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complaint alleging age discrimination™ witholinitation, such information is irrelevant
Def.’s Response (Doc. 73) at(@mphasis in original). “[D]isovery of prior complaints

of discrimination is permitted inorder to prove that the reass articulated for an advers

employment action are a pretext for discriminationJackson v. Montgomery Ward &

Co., Inc, 173 F.R.D. 524, 527 (D. Nev. 1997) (asiting references therein). Moreover

“[ulnder the Federal Rules the scope of disry is broad and discovery should K
allowed unless the information sought hmas conceivable bearing on the casdd. at
528 (citations omitted). Additiofig, courts have also recoged that such “comparative
information concerning an emplers treatment of individuals is relevant evidence in
individual discrimination claim . .[and] may be used to construcpama faciecase of
discrimination.” Nuskey v. Lambrigh251 F.R.D. 3, 10 (D. [@. 2008). In the broad
sense, the information Plaintiff seeks nslevant; however, the Court will addres
Defendant’s concerns regarding dweradth in the filowing section.
c. Overbreadth
As mentioned in the previous sectj Defendant asserts that seekirey€ery

charge or complaint alleging age discmation” without limitaton will result in the
production of irrelevant document®ef.’s Response (Doc. 73) at 3. As an initial matt
Plaintiff seeks “information for each and every charge or complaint alleging
discrimination or retaliation in connectionith age discrimination filed against thg
BOA[.]” Pl’s Mot. to Compel(Doc. 72) at 8. Plaintiff<Complaint (Doc. 1) alleges &
claim of age discrimination; however, therenis claim for retaliation. “[A]s a genera

rule, ‘[o]ther claims of discrimination agains defendant are discoverable only if limite
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to the samdorm of discrimination[.]” Moss v. Blue Cross and &l Shield of Kansas,

Inc., 241 F.R.D. 683, 692 (D. Kag007) (and citing references therein) (2d alteration

original). Accordingly, the Court finds it apypriate to limit this request to claims of

“age discrimination” only.See id.see also Gheesling v. Chaté62 F.R.D. 649, 651 (D.
Kan. 1995) (“[tlhe only possibleslevant inquiry in this caswould be an inquiry into
complaints of age discrimination”).

Defendant further asserthat Plaintiff's requestrequires limitation to “age

discrimination charges filed bythers in Plaintiff's sameosition, same line of busines

with Defendant, same superis or same location.” Def.’Response (Doc. 73) at 3—4.

Plaintiff asserts that “[i]t is undisputatiat PCS was a middle management execut
who reported to a regional manager whasgion included all of Arizona and Nev
Mexico, and PCS’[s] interrogatory is limiteéd those two states since they had comm
regional supervision.” Pl.’Bot. to Compel (Doc. 74). Dendant does not object to th
time frame of Plaintiff's request, 2008 thrdug@013. The Court fiids it appropriate to
restrict discovery to age discriminationacbes filed by management employees w
reported to Plaintiff's direct supervisddwain Moss — the BOA Rponal Executive for
the BOA Southwest Region or to Walter Eko- the BOA Executi® Vice President of
the West Divisiorf. See, e.g., Mitchell v. Nat'| R.R. Passenger Gdp8 F.R.D. 455 (D.
D.C. 2002) (permitting discovery of comamts of discrimination to the Humarn

Resources Department allegidiscrimination on the saniasis as the plaintiffill v.

% This includes management employedsoweport directly or indirectly to Mr.
Elcock.
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Motel 6 205 F.R.D. 490 (S.D. Ohio 2001(permitting discoveryof plaintiff's
supervisor’s personnel file). It is unclaarthe Court whether M Moss and Mr. Elcock
held their positions during thgendency of the relant period. As such, the Court will
also direct disclosure of ahges of age discrimination dag the relevant time period of
any management employees who reporteth¢oBOA Regional Escutive for the BOA
Southwest Region and/or the BOA ExecatiVice President of the West Division,
regardless of who held the ibon during that tire. Additionally, Defendant need not
disclose unlisted addresses or telephone numiiges Hill v. Motel 6205 F.R.D. 490
(S.D. Ohio 2001). According] Defendant is directedo respond to Plaintiff's
Interrogatory No. 16 as limited by this Order.

2. Interrogatory No. 17

Plaintiff's InterrogatoryNo. 17 provides as follows:

In response to PCS’ Interrogato#y 3, BOA listed six CMEs who were
employed by the BOA as a CME der Dwain Moss on September 30,
2010: Priscilla Gutierrez, Eric dnzales, John Calo, Denise Farmer,
Pamela Sullivan, and Dean Bird. itV respect to each of these six,
excluding PCS: (a) Are they currentynployed by BOA? If yes, what is
their current position and at whatcktion? If not cuently employed by
BOA, when did their employmertty the BOA end, did the employee
resign or retire voluntarily or was the employee terminated by the BOA,
and when did such employment by @A end? (b) What is their current
address or last known addesand contact information?

Pl.’s Mot. to Compel (Doc. 72) at 9. Deftant asserts that it figreviously identified
these individuals as well as their dates ofhinowever, “[t]he privacy interest that thege
non-party former employees have in thentact information prevents Defendant from

providing such iformation.” Def.'s Response (Do&3) at 4. Riintiff does not




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

acknowledge that Defendant produdied individual’s dates of birth.

“While the Federal Rules of Civil Predure do permit parties to be excused frg
certain discovery on the basis of ‘annoyance, embarrassment, oppression, or
burden or expense,’ there is generic ‘privacy’ privilege.” lvy v. Outback Steakhouse

Inc., 2006 WL 381355, *AW.D. Wash. 2006) (quoting Fed. R. Civ. P. 26(c)). To t

extent that the individual€ontact information is not oth&ise unlisted, Defendant shall

disclose the sameSee Hill v. Motel 6205 F.R.D. 490 (S.D. G 2001). If the contact
information is unlisted, theparties shall stipulate to eonfidentiality agreement or
protective order prior to disclosute.

3. Interrogatory No. 20

Plaintiff's Interrogatory No. 20 provides:

Please answer PCS’ Interrogatory9#with respect to all BOA CMEs
(“CME” was PCS’ job title when she wdired) in the area, division, or
region overseen by Walter Elcock (who was PCS’ regional supervisor) as
of the date of the end of his employment by BOA, stating the month and
year of birth of each CME, whether they are stitiployed by BOA, and if

not, the date their employment tenated and whether or not they
voluntarily resigned or retired.

Pl.’s Mot. to Compel (Doc. )2at 9-10. Defendant indicated that it had supplementec
response to this interrogatory; howeveraiRiff does not acknowledge that suc
disclosure took placeSeeDef.’s Response (Doc. 73) atP;’s Reply (Doc. 74) at 6. To
the extent that Defendant sxaot done so already, it sharovide Plaintiff with the

information regarding other CMEs “who did naitectly report to Mr. Elcock, but may

% Any such disclosure excludes Mr. Birdhesis a current employee of Defendar
SeeDef.’s Response (Doc. 73) at 5.
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have been under his superuisi’ Def.’'s Response (Doc. 73} 5. Defendant need no
provide any individual’s birth monttout shall provide a birth year.

4. Interrogatory No. 23

Plaintiff's Interrogatory No. 23 provides:

With respect to BOA employees tmrmer employees Michelle Lulloff
(employee #10486643) and Kristen D& Riviere (employee #27974291):
(a) What is the month and year of hidf such employee? and (b) Is such
person still employed by the BOA? not still employed by the BOA,

when did their employmertease and why? (c) Please provide their current
or last known addresses and contact information.

Pl.’s Mot. to Compel (Doc. 79t 10. Defendant asserts thacause neither of these tw
individuals were employed ithe same position as Plaffy the information is not
relevant. Def.’s Response (Doc. 73) at 6.fdbdant further asserts that it had previous
provided the women’s ages shag that the women are oventp and that Ms. Lulloff is
a current employee who shoudd contacted through defense counsel, if necesshrat
7. Regarding Ms. De La Riviere, Defendanges that her contattformation is private
and therefore not discoverabliel.

Unlike theinformaion sought in Interrogatory No. 18upra there is no evidence
before this Court to suggettat either Ms. Lulloff or MsDe La Riviere witnessed the
discrimination of Plaintiff inthis case or otherwiseSee Baptiste v. Lid2013 WL
5708848, *5 (N.D. Cal. 2013)Nor is there any evidence thaither of these individuals
made accusations of agesclimination or would haveknowledge regarding age
discrimination at BOA.Cf. Ivy v. Outbak Steakhouse, In2006 WL 381355, *3 (N.D.

Wash. 2006) (discovery of personnel dileappropriate for discovery regardin

—F
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accusations of harassment and management'siresp As such, the Court finds that th
information sought is not relevanee Baptiste2013 WL 5708848 at *5.

5. Renewed of Request for Production No. 1

Plaintiff's RenewedRrequesiNo. 1 seeks discovery of:

Copies of all charges of age discnmation in employment or retaliation for
having complained of or opposedeadiscrimination in employment or
retaliation in connection with agdiscrimination filed by any person
employed or formerly employed orhe sought employment against BOA
by persons with the BOA SouthweRegion, including but not limited to
Arizona, New Mexico, and Texas, filear presented to either the U.S.
Equal Employment Opportunity @Gumission or the Arizona Attorney
General Civil Rights Division or the comparable employment
discrimination enforcement agencies floe states of New Mexico or Texas
or other states within the BOA Sbutest Region since January 1, 2008,
and any and all responses to such clengade or given by or on behalf of
BOA.

Pl.’s Mot. to Compel (Doc. 72) at 11. Defendant asserts the same relevance, I
authority to produce, and limitation issues tiha¢lied on regarding errogatory No. 16.
SeeSection B.1.supra

As with Interrogatory No. 18he Court finds that theflormation Plaintiff seeks is
broadly relevant and Dalfdant is not precluded from disclosing the sarSeeSections
B.1.a & b,supra. The Court will, in its discretion, liththe scope of Plaintiff's request.

Plaintiff seeks “[c]opies of all charged age discrimination in employment o
retaliation in connection withage discrimination filed byany person employed o

formerly employed or who sought employmagfainst BOA[.]” Pl.’sMot. to Compel

(Doc. 72) at 11. As noted previously, Pldftg Complaint (Doc. 1) alleges a claim of

age discrimination, but there is no claim foratiation. The Court finds it appropriate {
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limit this request to claims dfage discrimination” only. See Moss v. Blue Cross and
Blue Shield of Kansas, In241 F.R.D. 683, 692 (D. Ka2007) (and citing references

therein) (“[A]s a general rule, ‘[o]ther clas of discrimination against a defendant gre

discoverable only if limited to the sarfiam of discrimination[.]”);see also Gheesling v

Chater, 162 F.R.D. 649, 651 (D. Kan. 1995) {{é only possible relevant inquiry in this

case would be an inquiry into cotamts of age discrimination”).

Defendant again asserts that PI&fisti request requires limitation to “age
discrimination charges filed bythers in Plaintiffs sameosition, same line of busines
with Defendant, same supervisor, or sanmeaiion.” Def.’s Response (Doc. 73) at ¢
Defendant does not object tiwe time frame of Plaintiff's request, from January 1, 20
forward. The Court finds it appropriate testrict discovery to age discriminatio
charges filed by managemeemployees who reported toakitiff's direct supervisor,
Dwain Moss — the BOA Regional Executive the BOA Southwest Region or to Walte
Elcock — the BOA Exedive Vice President of the West Divisi6nSee, e.g., Mitchell v.
Nat'l R.R. Passenger Corp208 F.R.D. 455 (D. D.C. P2) (permitting discovery of
complaints of discrimination to the Human Resources Department allg

discrimination on the sameasis as the plaintiff}ill v. Motel 6 205 F.R.D. 490 (S.D.

Ohio 2001) (permitting discovery of plaintiff'supervisor’'s personnel file). The Cour

will also direct disclosure of charges afe discrimination durg the relevant time

period of any management ployees who reported to tiBOA Regional Executive for

* This includes management employedsoweport directly or indirectly to Mr.
Elcock.
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the BOA Southwest Region and/or the B(xecutive Vice President of the Weg
Division, regardless of who held the position during that time. Additionally, Defen(
need not disclose unlisted didsses or telephone numberSee Hill v. Motel 6205
F.R.D. 490 (S.D. Ohio 2001). Accordingly, Defendant is directed to respond
Plaintiff's Renewed Reque&ir Production No. 1 alamited by this Order.

6. Renewed Request for Production No. 5

Plaintiff's RenewedRequesiNo. 5 seeks discovery of:

Any job description or statemerdaf job duties for BOA consumer
marketing executives (CMES) (thestgob held by PCS for BOA) during
the years of 2008, 2009, 20,2011, with a notatioas to when such job
description was writte and implemented.

Pl’s Mot. to Compel (Doc. 72) at 12. f@adant has previously disclosed documer
Bates stamped BOA 00651-00986pensive to this requesDef.’s Response (Doc. 73
at 8-9. Moreover, Defendant’s Supplemental Response stated:
Defendant maintains it®bjections set forth in its initial response to
Plaintiff's RFP No. 5. Subject tand without waivingthese objections,
Defendant directs Plaintiff to prewsly produced documents, BOA00651—
986, which contain job descriptions for the ENdosition that were posted
between 2008 and 2011. Ansmng further, Defenddrspecifically directs

Plaintiff to BOA00717-19, which coains the CME job description from
2008 for the Phoenix location whevk. Elcock was the hiring manager.

Def.’s Response to Pl.’s Pre-Conferencenie (Doc. 67), Def.’s First Suppl. Respons
to Pl’'s Second Requests for Production (EXG”) at 1-2. The Court finds that
Defendant has properly resp@adto Plaintiffs Requestor Production No. 5 and no

further action by it is required.
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Pl’s Mot. to Compel (Doc. 72) at 13. Daffant states that it “was not required 1
journal the emails for any of the individuatentified in this regast . . . [and] [a]s a
result, all information responsive to thigquest has been produced.” Def.’s Respor
(Doc. 73) at 9. It appears that Defendaas produced the relevant documents respons
to this request, although Plaintiff's Replyd® 74) suggests thathis not produced any
such documents. To the emtahat Defendant has commlieno further action will be
required. Moreover, the Court finds that thesjuest is overbroad as it is not limited 1
issues regarding Plaintiff's age or perfamece, and as such will not compel furth

disclosure by DefendanSee Moss v. Blue CrosscaBlue Shield of Kansag41 F.R.D.

documents bearing Plaifi's name overbroad).

Pl.’s Mot. to Compel (Doc. 72) at 13. feedant asserts th&EO-1 reports provide

7. Renewed Request for Production No. 8

Plaintiff's RenewedRequestor Production No. 8 seeks:

All correspondence, either written efectronic, by Dwain Moss, Walter
Elcock, Mary Kanaga, Michael Rogeaad/or Brad Kimball (all current or
former employees of the BOA who éw PCS mentioning or concerning
PCS) during the years of 2009 and 2010.

8. Request for Production No. 13

Plaintiff’'s Requestor Production No. 13 seeks:

Copies of all EEO-1 Reports filed oreated by the BOA which pertained

in whole or in part to its operationador branches in the States of Arizona
and/or New Mexico during or for thgears of 2008 tlmugh and including

2012. EEO-1 reports are defined as those required to be made, created, or
produced by employers pursudan 29 C.F.R. 1602.7.
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statistical information on seral other demographic factors which are irrelevant tq
claim of age discrimination. Def.’s Respor{B®oc. 73) at 10. A ngew of the Standard
Form 100, required by seati 709(c) of Title VII, showshat it does not contain any
information relating to agegnly race and genderSeeStandard Form 100 Instructior

Booklet,available athttps://www.eeoc.gov/employerstlsurvey/upload/instructions_

form.pdf (last visited May 12016). As such, the information contained in the EEO-1 i

not relevant to Plaintiff'sclaim of age discriminationand Defendant shall not be
compelled to produce such documents.

C. Conclusion

Accordingly, IT IS HEREYB ORDERE that Plaintiff's Motion to Compel
Discovery (Doc. 72) is GRANED IN PART and DENIED INPART. Defendant shall
supplement its disclosures consistenthwhis Order. IT IS FURTHER ORDERED
pursuant to stipulation by the Parties, thatrRitiishall file her response to Defendant’
Motion for Summary Judgme(Doc. 75) within thirty 80) days of this Order.

Dated this 19th day of May, 2016.

&HM

Honorable Bruce G. MacdomaAl
United States Mgistrate Jude
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