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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Luis Enrique Ortega, No. CV-14-00356-TUC-EIM
Petitioner, ORDER
V.

Charles Ryan, et al.,

Respondents.

15

Petitioner Luis Enrique Ortega filed a pro se Petition for a Writ of Habeas Carpus

(“PWHC”) pursuant to 28 U.S.C. § 2254 on November 29, 20(I3oc. 1). Petitioner
raises four grounds for relief: (1) double jeopardy; (2) ineffective assistance of

counsel; (3) ineffective assistance of Rule 32 counsel; and (4) due process and

tria

eq

protection violations. Respondents filed an Answer contending that the PWHC i

untimely, and further that all of Petitioner's claims are procedurally defaulteq
otherwse not cognizable on habeas review. The Court concludes that Petitioner’'s H
Is untimely, and that Petitioner has not shown that he is entitled to equitable to
Accordingly, the petition will be denied.
I. FACTUAL AND PROCEDURAL BACKGROUND
A. Trial, Sentencing, and Appeal
OnNovember 5, 2007aPimaCounty Superior Court jury found Petitioner guilt

! Although the Petition was docketed by the Clerk on January 10, 2014, the {
assimes that Petitioner deposited his PWHC in the prison mailing system on Nove
29, 2013, as indicated by Petitioner’s signature on his Petitioe. (Dat 11).
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of two counts ofsexual abuse of a minor under 15, wwaunts of molestation of a chjld
two counts of sexual conduct with a minor under 15, and two couritgedtening or
intimidating (Doc.9 Ex. Q. Petitioner was sentenced to a combination of concurrent
consecutive presumptive prison terms for a total of 57 years. (Doc. 9 Ex. D).

The Arizona Court of Appeals (“COA”summarized the facts of the caae

follows:

On August 20, 2006, thirtegyear old C.Q. was visiting her
mother in Tucson. That morning she was sleeping on a couch,
when she was awakened by Ortega touching her arms,
buttocks, and legs and trying to turn her over. She asked
Orte%a what hevas doing, and although he stopped touchin
her, he did not answer. A few days later, on August 25, while
C.Q. was sleeping, Ortega turned her “face up” and began
touching her breasts and vagina over her clothes. Afterwards,
Ortega told her not to tell anyone what happened. C.Q.
returned home to Mexico the following day.

C.(%. next visited her mother in December 2006. On tmel 22

or 23d, Ortega took C.Q. to an abandoned trailer where he
forcibly removed her clothes, touched her breasts, back, and
legs, andchad sexual intercourse with her. She did not tell her
mother what had happened because Ortega had told both her
and her brother F.Q. that he would either kill their mother or
hurt them if they said anything.

On subsequent visits in February and March or April of 2007,
Ortega engaged in similar acts with C.Q. and each time he
threatened to harm her mother if C.Q. told her what he had
done. On April 9, C.Q.’s mother was lying on the couch when
she saw Ortega touch C.Q.'s buttocks over her pajamas.
Shortly thereafter, she heard him walk into C.Q.’s bedroom.
She screamed at him, and the two argued about what she had

seen. When the mother called the police, Ortega put his
clothes in his car and left the house.

(Doc. 9 Ex. J).

Following his conviction, Petitioner sought review in the Arizona CO
Appointed counsel filed an opening brief raising two issues on appeal: (1) multiplic
indictment/double jeopardy, arguing thabunts three and fouare lesser included
offenses of counfive, and (2) that thestate exerted improper influence over F.Q.
testimony, making his testimony unreliable. (Doc. 9 Ex. E). Petitioner later withdrev

argument that count threeas a lesser included offense of count five, but continueq

and
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argue that counts four and fiveere multiplicitous. (Doc. 9 Exs. G, H). On October 1
2008, the COA issued its decision vacating Petitioner’s conviction and sentermendn
four of the indictment, and affirming Petitioner’s conviction and sentence on
remaining counts. (Doc. 9 Ex. J).
B. First Petition for Post-Conviction Relief

On May 8, 2009, Petitioner initiated proceedings in Pima County Superior G
for postconviction relief (“PCR”). (Doc. 9 Ex. M). Appointed counsel filed the Rule
Petition on September 24, 2009, raising two claims of ineffective assistance of
counsel (Doc. 9 Ex. O). Petitioner alleged that trial counsel was ineffective for failin
interview the state’s expert witness and was further ineffective for failing to conduc;
pretrial interviewsld.

The trial court denied PCR on December 7, 2009. (Doc. 9 Ex. R). Petitioner fi
petition for review with the Arizona COA, and on April 27, 2010 the COA issued

C
the

ourt

tric

j to

any

ed ¢

its

decision granting review and denying relief. (Doc. 9 Ex. S). Petitioner did not file a

petition for review in the Arizona Supreme Court. (Doc. 9 Ex. T).
C. Second Petition for Post-Conviction Relief

On August 20, 2010Petitioner filed a second notice of PCR in Pima Couli
Superior Court. (Doc. 9 Ex. U). Petitioner's notice stated that he was alleging a
pursuant to Ariz. R. Crim. P. 32.1 (d), (e), (f), (g) or (h), specifically: newly discove
material facts, that his failure to timely file a notice of PCR was not his fault, a signifi
change in the law, and actual innocerideln support of his claim, Petitioner stated th
the trial court lacked subject matter jurisdiction to impose his sentence, that facts €
that established by clear and convincing evidence that he was actually innocent, a
he was also raising a claim of fundamental miscarriage of juklice.

Appointed counsel filed a Rule 32 Petition on January 4, 2@Ddc. 9 Ex. V).

Petitioner cited Ariz. R. Crim. P. 32.1(h) and argued that claims brought in succe

% While the petition is datstamped January 4, 2012, it was signed by counse
December 30, 2011. This discrepancy is not material to the Court's decision ir
matter.
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PCR petitions are not precluded if the defendant demonstrates by clear and conv
evidence that no reasonable juror would have found the defendant guilty beyq
reasonable doubtd. Petitioner specifically argaethat his conviction on coumine of
the indictment should be vacated because there was no evidence that Petitioner thr
F.Q. on the date stated in the indictmdaht.

On September 11, 201the trial court issued its order summarily dismissing t
second PCR petition. (Doc. 9 Ex. X). The court noted that:

¥E]ven though Petitions based on Rule 32. 1 (h) are exempt
from preclusion, when alaim is raisedunder Rule 32.lﬁh)
in a successive or untimely post-conviction relief
proceeding,someother requirementmust be met:

the notice of postconviction relief must set forth the
substancef the specificexceptionandthe reasondor not
raising the claim in the previous petition or in a timely
manner. If the specific exceptionand meritoriousreasons
do not appearsubstantiatinghe claim and indicatingwhy
the claim was not statedin the previouspetition or in a
timely manner the notice shall be summarilydismissed.

Id. The Courtconcluded that: Mere, the defendant failed to set forth the substance
the specific exception, and the reasons for faitmgaise thisclaim in his previous
Petition.As such, the Petition for Post-Conviction relief is summarily dismisddd.
Petitioner filed a petition for review with the Arizona COA on January 10, .20
(Doc. 9 Ex. Y). On July 2, 2013, the COA issued its order granting review and del
relief. (Doc. 9 Ex. Z). Petitioner then filed a petition for review with the Arizo
Supreme Court, which denied review. (Doc. 9 Ex. AA).
D. Habeas Petition
Petitioner depositetlis PWHC in the prison mailing system on November 2
2013 (Doc. 1). In Ground One, Petitioner claithat he was subject to double jeoparg
because there were multiple counts in the duplicitous indictment that resulted in mu
sentences, and that the trial court lacked jurisdiction to impose illegal sentencs

Ground Two, Petitioner alleges hisatrcounsel was ineffective for failing to object to th

illegal sentences, failing to present mitigating evidence, allowing the use of Petitigner’
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prior felony convictions, and performing an inadequate investigation. In Ground T
Petitioner alleges his Rule 32 counsel was ineffective because counsel made little
to communicate with Petitioner and ignored correspondence from Petitioner. In Gi
Four, Petitioner alleges his due process and equal protection rights were \belzdede
he was placed in double jeopardy and was charged for a single offense in multiple G

Respondents contend that the PWHC is untimely and that Petitioner has not §

that he is entitled to equitable tolling. (Doc. 9). Respondents further contend that Gr

ree
effc

oun

oun:
shov

DUNC

One and Three of the Petition are not cognizable on federal habeas review, and th

Grounds Two and Four of the Petition are unexhausted and procedurally defaultg
that Petitioner has not shown cause and prejudice or a fundamental miscarriage of
to excuse his default. Respondents thus conclude that the PWHC is not properly
this Court for review.
[1. STATUTE OF LIMITATIONS
A. Timeliness

As a threshold matter, the Court must consider whether Petitioner's PWH
barred by the statute of limitatioBee White Klizkie, 281 F.3d 920, 9222 (%h Cir.
2002). Thewrit of habeas corpus affords relief to persons in custody pursuant tqg
judgment of a state court in violation of the Constitution, laws, or treaties of the Ur
States. 28 U.S.C. 88 2241(c)(3), 2254(a). Petitions for habeas corpus are governeqg
Antiterrorism and Effective Death Penalty Act of 1998EDPA”). 28 U.S.C. § 244,
The AEDPA mandates that a epear statute of limitations applies to applications fof
writ of habeas corpus by a person in state custody. 28 U.S.C. § 2244(d)(1). S
2244(d)(1) provides that the limitations period shall run from the latest of:

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for
seeking such review;

(B) the date on which the impediment to filing an application
created by State action in violation of the Constitudoraws

of the United States is removed, if the applicant was
prevented from filing by such State action;

(C) the date on which the constitutional right asserted was

-5-
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initially recognized by the Supreme Court, if the right has

been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or

claims presented could have been discovered through the
exercise of due diligence.

28 U.S.C. § 2244(d)(1Bhannon v. Newland10 F.3d 1083 (9th Cir. 2005).

The other subsections being inapplicablere Petitioner must have filed hig
habeas petition within one year from “the date on which the judgment became fin
the conclusion of direct review or the expiration of the time for seeking such review,
U.S.C. 8§ 2244(d)(1)(A)see also McQuiggin v. Perkins  U.S. |, 133 S.Ct. 1924
1929, 185 L.Ed.2d 10192013). The Ninth Circuit hasheld that when an Arizona
defendant does not file a petition for review in the Arizona Supreme Court on g
review, his “direct appeal was final. . . [on] the date that he allowed his time for se¢
review in the [Arizona] Supreme Court to expirddemmerle v. Schriro495 F.3d 1069,
1073-74 (9th Cir. 2007) (holding that conclusion of proceeding on direct review unde;
2244(d)(1)(A) occurred on the date that petitioner’s ability to seek review in the Arij
Supreme Court elapsed and not when the mandate issb@ajalez v. Thaler __ U.S.

highest court, the judgment becomes ‘final’ unde24(d)(1)(A) wherthe time for
seeking such review expires.”). In addition, “the period of ‘direct review’ in 28 U.S.(
2244(d)(1)(A) includes the period within which a petitioner can file a petition for a
of certiorari from the United States Supreme Court, whether or not the petitioner ac
files such a petition.Bowen v. Rgel88 F.3d 1157, 1158-59 (9th Cir. 1999).

Here, Petitioner was sentenced on December 10, 2007 and timely filed a
appeal. On October 14, 2008 the Arizona COA vacated Petitioner's conviction
sentence on count fowf the indictment and affirmed Petitioner’s conviction ai

sentence on the remaining ctah(Doc. 9 Ex. J). Petitioner had 30 days from that dj

3 Resgondents incorrectll_?/ state that Petitioner's direct appeatiudedon
Octoler 4, 2008. (Doc. 9 at 4). However, the court’s decision is dated October 14,
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to seek review in the Arizona Supreme CoB8eeAriz. R. Crim. P. 31.19(a)Petitioner
was granted an extension to seek review until January 12, 2009, but did not file a p
with the Arizona Supreme Court. (Doc. 9 Ex. K). However, the State did file a pet
for review, which the Supreme Court denied on April 20, 2009. (Doc. 9 Ex. BB). T
Petitionerhad 90 days from that date to seek a writceftiorari in the United States
Supreme CourtSee Bowenl88F.3d at 1159. Because no petition certiorari was filed
in the United States Supreme Court, Petitioner’s judgment became final on July 20,
within the meaning of 28 U.S.C. § 2244(d)(1)(A). Thus, absent any tolling, thgeamne
limitations period would have commenced dnly 21, 2009 and expired onuly 21,
2010.SeeBowen 188F.3d at 1159 (“when a petitioner fails to seek a writ of certion
from the United States Supreme Court, the AEDPA’sywa limitations period begins
to run on the date the ninety-day period defined by Supreme Court Rule 13 expires.
B. Statutory Tolling
The oneyear limitation period under AEDPA is statutorily tolled during the tin

in “which a properly filed application for State pasinuction or other collateral review

with respect to the pertinent judgment or claim is pending.” 28 U.S.C. § 2244&BE2);

also Lott v. Mueller304 F.3d 918, 921 (9th Cir. 2002). An application for State- p(
conviction relief is *
with the applicable laws and rules governing filingartuz v. Bennett531 U.S. 4, 8
(2000). Moreover, if a state court rejects a petitioner's PCR petition as untimely, it ¢4
be “properly filed” and the petitioner is not entitled to statutory tolliRgce V.
DiGuglielmq 544 U.S. 408, 418 (2005).

In Arizona, postconviction review is pending once a notice of pastviction
relief is filed, even though the petition is not filed until lateley v. Arizona Department

of Corrections 383 F.3d 1054, 1056 (9th Cir. 2004ke alsdAriz. R. Crim. P. 32.4(a)

SeeDoc. 9 Ex. J.

* The QOdayferiod ended on Sunday, Ju:lgy 19, 2009. The next court day
Monday, July 20, 2009SeeAriz. R. Crim. P. 1.3(a) (tolling deadlines to timext

properly filed’ when its delivgrand acceptance are in compliang
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(“A proceeding is commenced by timely filing a notice of pomtviction relief with the
court in which the convictioonccurred.”). A application for state pesbnviction relief

remains pending until it has achieved final resolution through thé ssfadstconviction

procedureCarey v. Saffoldb36 U.S. 214, 220 (2002)State law determines the

h

conclusion of collateral review and thus, state law also determines the conclusipn ¢

statutory tolling under the AEDPAee Hemmer]e495 FE3d at 1077. [W]hen he
Arizona Court of Appeals grants review of the trial court’s decision on a petition for
conviction relief but denies relief, and the petitioner does not seek further review
postconviction proceeding is pending until the date the appellate court issug
mandate."Wells v. Ryan2015 WL 9918159, at *9 (D. Ariz. Aug. 13, 2018port and
recommendation adoptday 2016 WL 319529 (D. Ariz. Jan. 27, 201@pllecting cases
and citing Ariz. R. Crim. P. 31.23 and 32.9(¢amon v. Ryar2010 WL 3564819, *6
(D. Ariz. July 23, 2010) (same).

Here, Pettioner timely filed his first otice of PCR on May 8, 2009. This PCR
notice was properly filed and therefore tolled AEDPA’s -gear statute of limitations.
On April 27, 2010, the Arizona COA granted review but denied relief. Petitioner did
petition the Arizona Supreme Court for review. ThBstitioner's properly filedPCR
application remainegending untilthe Arizona COA issued the mandate concludiag
review of that petitionon September 13, 201@Doc. 9 Ex. T).SeeWells 2015 WL
9918159at *9; Celayav. Stewart691 F.Supp.2dl046, 1055, 10741075 (D. Ariz.
2010), aff'd 497 Fed.Appx. 744(9th Cir. 2012)Ramon2010 WL 3564819, at *6.
Petitioner had one year from that date to file his federal habeas peAtoordingly,
absent equitable tolling, the statute ofitationsexpired on September 13, 20Making
Petitioners November 29, 2013 PWHC untimely.

Unlike the 2009 notice, Petitioner's second notice of PCR, filed on August

2010, was not “properly filed,” and did not statutorily toll the-gear limitations period.

DOSt-
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“[A]n application is ‘properly filed’ when its delivery and acceptance are in compliance

with the applicable laws and rules governing filings,” including “the time limits upon

its
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delivery . . .”Artuz, 531 U.S.at 8. If a petitioner files an application after the genera
applicable state time limit, the application may nonetheless be considered “prg

filed” if it fits within any exception to that limitPace 544 U.S. at 413see also

Hemmerle 495 F.3dat 1074 [W]here notice is filed in conformity with the pertinent

Arizona statutory provisions and contains a specific prayer for relief . . ., ‘it is suffig
to toll the AEDPA statute of limitations)”(quotinglsley, 383 F.3d at 1056)When a

poste€onviction petition is untimely under state law, that is the end of the matter

purposes of § 2244(@).” Pace 544 U.S. at 414 (internal brackets and quotation mg
omitted).

In Arizona, notices foPCR (otherthan in “ofright” or capital proceedings) “must
be filed within ninety days after the entry of judgment and sentence or within thirty
after the issuance of the order and mandate in the direct appeal, whichever is the
Ariz. R. Crim. P. 32.4(a). In the event that a notice is not timely filed, Rule 32.2(b) o
Arizona Rules of Criminal Procedure sets forth conditions for filing, which if n
excludethe claims contained in the untimely notice from preclusgee Pace544 U.S.
at 413-14 (comparing conditions of filing with conditions of relief). This rule may per;
an untimely or successive petition if a petitioner can estathiat(il) he “is being held in
custody after the sentence imposed has expired,” (2) “[n]ewly discovered material
probably exist and such facts probablguld have changed the verdict or sentence,”
his “failure to file a notice of postonviction relief ofright or notice of appeal within the
prescribed time was without fault on the defendamart,” (4) “[tlherehas been a
significant change in the law that if determined to apply to defeislaaise would
probably overturn the defend&mtconviction or sentence,” or (5)tlhe defendant
demonstrates by clear and convincing evidence that the facts underlying the claim
be sufficient to establish that no reasonable fact-finder would have found defendant
of the underlying offense beyond a reasonable dbwiz. R. Crim. P. 32.1(d-h).
“[T]he notice of postconviction relief must set forth the substance of the speg

exception and the reasons for not raising the claim in the previous petition or in a t
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manner.” Ariz. R. Crim. P. 32.2(b).

In the instant case, Petitionger'secondnotice for PCR was untimely filed.
Petitioner filed hissecondnhotice more thatwo years and eighhonthsafter sentencing,
well beyond the 9&day Imitation period. Likewise, tanotice was filed more thaone
yearand three months after the direct appeal mandate, well beyond-itheey3initation
period. Furthermore, the record does not suggest that Petitioner complied with
32.2(b) when he submitted his untimely noti€titioner merelystated that he was
raising subject matter jurisdiction and a claim of fundamental miscarriage of justice
although he asserted tHdacts exist which establish by clear and convincing evide
that the defendant is actually innocén®etitioner failed to cite any specific facts g
evidence to support his untimely filin@@oc. 9 Ex. U. Nor did Petitioner explain why hg
was not at fault for failing to timely file a notice of PCR, what newly discovered fact
any, would have changed the verdict, or what significant change in law had occurre
would have overturned his conviction sgntenceTherefore, nder state law, thseecond
notice for postconviction relief was untimely and was not “properly filed” farrposes
of 28 U.S.C. § 2244(@), and the timeperiod during which Petitioner pursued h
untimely petition through the state courts it not subject to stattdtinyg. See Pace544
U.S. at 414.

This conclusion is furthersupportedby the trial courts ruling summarily
dismissing theseond PCR petition. (Doc. 9 Ex. X). Tleeurtconcluded thaPetitioner

> The Ninth Circuit“employs] a twopart test to determine whether thergg
between the denial of one petition and the filing of a second petition shouddduk
First, we ask whether the petitiongrsubsequent petitions are limited to an elaboratior
the facts relating to the claims in the first petitifrthe petitions are not related, then th
subsequent petition constitutes a new round of collateral attack, and the time be
them is not tolled. If the successive petition was attempting to correct deficiencies
prior petition, however, then the _Iorlsone_r is stitlaking proper use of state cour
proceduresand habeas review is still pendir@pcond, if the successive petition was n
timely filed, the period between the petitions is not toll&®hnjo v. Ayers614 F.3d 964,
968-69 (%h Cir. 2010) (internal quotations and citations omitte@pting that because
the court concludethe petition was untimely under the second prond&iofg, the court

“need not determine whether the petition was a continuation of the first or the stal
second round.”).

-10 -
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“failed to séforththe substance of the specific exception [uritigle 32. 1 (h)] and the

reasons for failingo raise thisclaim in his previous Petition. As such, the Petition f
Post-Conviction relief is summarily dismissedd. In so doing,the @urt necessarily
found that the notice was untimely becalBetitioner’s claims did not satisfy any,
exception to the time limit for filingSeeAriz. R. Crim. P. 32.2(b) (“If the specific
exception and meritorious reasons do not appear substantiating the claim and ind
why the claim was not stated in the previous petition or in a timely manner, the n
shall be summarily dismissed.”). Accordingly, becausest#tmndnotice was filed after
the time limit, and did not fit within any exceptions to that limit, it was not “propsg
filed” and does not toll the limitations period under § 2244(d%2e Pace544 U.S. at

cati

otic

rly

414, 417 (“it must be the case that a petition that cannot even be initiated or consjider

due to the failure to include a timely claim is not ‘properly fil@d.Trigueros v.Adams
658 F.3d 983, 88 (9th Cir.2011)(“An untimely state petition is not ‘properly filed’ ang
does not trigger statutory tolling under AEDPA.Sge also Biggs v. DuncaB39 F.3d
1045, 1048 (9th Cir2003) the time betweedifferent rounds of collateral review ot
tolled because no application is “pending” during that period).
C. Equitable Tolling

In certain limited circumstances, AEDPA’s epear filing deadline may be

equitably tolledHolland v. Florida 130 S.Ct. 2549, 2560 (2010). A petitioner is entitlg

to equitable tolling if he can demonstrate that “(1) that he has been pursuing his

diligently and (2) that some extraordinary circumstances stood in his way’
him from timely filing a petition.Holland v. Floridg 130 S.Ct. at 2562 (quotirgace

544 U.S. at418); Miles v. Prunty 187 F.3d 1104, 1107 (9th Cir.1999) (general

to pre

equitable tolling may be applied only when “extraordinary circumstances beyo
prisoner’'s control make it impossible to file a petition on time.”). Further, a petitic
must establisha “causal connectidnbetween the extraordinary circumstance and

failure to file a timely petitionSee Bryant v. Arizona Attorney Gene#99 F.3d 1056,
1060 (9h Cir. 2007). “[T]he threshold necessary to trigger equitable tolling [ung
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AEDPA] is very high, lest the exceptions swallow the ttl&pitsyn v. Mooreg345 F.3d
796, 799 (9th Cir. 2003) (quotinliranda v. Castrg 292 F.3d 1063, 1066 (9th Cir
2002)).

Here, Petitioner has failed to meet his burden. The record before this Co
devoid of any evidence to demonstrate that Petitioner is entitled to equitable tg
While Petitioner asserthat AEDPASs statute of limitations is tolled while a petitioner
pursuing Rule 32 relieAndclaims that he timely filed all notices of PCR, as the Co
explainedabove, Petitionés second notice of PCR was not timely filed and did not {
the statute of mitations. Further, Petitioner doesot demonstrat@ny extraordinary
circumstancethat prevented him fromimely filing his federal habeas petitioRetitioner
allegesthat ineffective assistance of trial counsel drdle 32 counselcreated an
extraordinary set of circumstances that resulted in a failyseofmerly identify assemld,
and sibmit claims ondirect appeal anBCR and contends that this excuses any delay

filing the PWHC and absolves Petitioner of any fault for the untimely filing. (Doc.

urt i
lling
S
urt

oll

in
13).

However,while Petitioner alleges he is entitled to equitable tolling because he cannot b

held responsible for counseal failure to protect his constitutional rights, this does 1
explain why Petitioner failed to timely file his PWHC. And, in any evBaifioner’s pro
se status, indigence, limited legal resources, ignorance of the law, or lag
representation during the applicable filing period do not constitute extraordi
circumstances justifying equitable tollinSee, e.g., Rasberry v. Garcié48 F.3d 1150,
1154 (9th Cir.2006); see alsoFord v. Pliler, 590 F.3d 782, 789 (9th Cir. 2000)A

petitioners misunderstanding of accurate information cannot merit relief, as equi
tolling requires a petitioner to show that some extraordinary circumstance[ | beyond
control caused his late petitipnand this standard has nevbeen satisfied by a
petitioners confusion or ignorance of the law aldndinternal quotations and citatior
omitted) (citingWaldron-Ramsey. Padiolke 556 F.3d1008, 1011 (9ttCir. 2009)(“To

apply the doctrine in extraordinary circumstances necessarily suggests the ‘@dog

rarity, and the requirement that extraordinary circumstances stood in his way suf
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that an external force must cause the untimeliness, rather thamerely oversight,
miscalculationor negligence on the petitioniemart. . . .”) (internal quotation marks anc
brackets omitted)).

Accordingly,the Court finds that Petitioner is not entitled to equitable tolling &
thePWHC s untimely.

[11.  CONCLUSION

In sum, the statute of limitations began to runSaptember 13, 2010 and ra
uninterrupteduntil September 13, 201Petitioner did not file his federal habeas petitig
until November 29, 2013pproximatelytwo years and twononths after the limitations
period expiredTherefore, Bed on the above analysis, the Court finds that Petitiong
PWHCis barred by the statute of limitations. Accordingly,

IT ISHEREBY ORDERED that the Petition (Doc. 1) is denied and dismiss
with prejudice. The Clerk shall enter judgment accordingly.

IT ISFURTHER ORDERED denying a Certificate of Appealability and leave |
proceed in forma pauperis on appeal because the dismissal of the Petition is justifig
plain procedural bar and jurists of reason would not find the procedural ruling debatj

Dated this 17tlday of November, 2016.

Eric] M
United States Magistrate Judge
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