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Doc.

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Stephen Don Powell, No. CV-14-02043-TUC-RM
Petitioner, ORDER

V.

Charles L Ryan, et al.,

Regpondents.

Pending before the Court is a Rdpand Recommendation (Doc. 14) issued
Magistrate Judge D. Thomas Ferraro. Aft@rindependent review of the record, th
Court instructed Respondents to file a seppntal brief addressing how and whether {
apparent lack of notice to Petitioner of theeemsary state procedures should affect t
Court’s analysis. Respondents haveffillkeir Supplemental Brief (Doc. 16).

l. Background

Petitioner pled guilty in # Arizona Superior Court iRima County on March 14,
2013 and received a senterafeseven and one-half-years April 29, 2013. The trial
court informed Petitioner durinigis change of plea hearingathalthough Petitioner was
forfeiting his right to a direct appeal by pl&aglguilty, he could ‘lle a petition for post[-
]Jconviction relief, but that petition [would be réged by the trial court].” (Doc. 13-1 at

50.) The trial court further informed Petitiorteat if it denied Petitioner’s request, “th

Court of Appeals [would] not have to hear Jlesase beyond that.” (Doc. 13-1 at 50-51.

During Petitioner’'s sentencing,dhrial court again informed Petitioner that he had “t
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right to challenge [the trialourt’'s] decision, but [that] ifhe] want[ed] to do so, [he]
must do so within 90 days fro[the date of sentencing](Doc. 13-2 at 1-11.)

On May 13, 2013, Petitioner timely fdea Notice of Post-Conviction Relief

(“PCR”). (SeeDoc. 13-2 at 13-16.) On May 2@013, the trialcourt appointed
Petitioner counsel and set a sthie for the proceeding.SéeDoc. 13-2 a21-22.) On
August 29, 2013, PetitionersdR counsel filed a Notice inditag he was unable to find

any claims that “Petitionewished to pursue” and counsel therefore would not filg

petition for PCR. (Doc. 13-2 at 24-25.) Cesehalso stated that he informed Petitioner

that Petitioner could file a petitiopro se and requested that the trial court allo
Petitioner an additional forty-fivdays in which to do so.SgeDoc. 13-2 at 25.) The
trial court granted this regseon August 29, 2013.S¢eDoc. 13-2 at 27.)

On October 23, 2013, the trial coussued an order denying and dismissil
Petitioner's PCR proceediman the basis that Petitioner had not filegra sepetition.
(SeeDoc. 13-2 at 30.)

On April 23, 2014, Petitiondiled a Petition for Writ oHabeas Corpus (Doc. 1
pursuant to 28 U.S.C. § 2254 in this Codrt.his Petition, Petitioner raised four ground
for relief: (1) the indictment against him svanultiplicitous and thusiolated the Double
Jeopardy Clause; (2) he recaivenconstitutionally ineffectivassistance of counsel fron
both his trial and PCR counsel; (3) he wasawfllly induced into pleading guilty by his
trial counsel and the state prosecutor; arjch@was denied due process by each of
foregoing claims. eeDoc. 1 at 6-9.) Petitioner concedeat he did not present any g
these claims to the necessary state courts. . (Dat6-9.) He explas that the reason fof
this failure was that his@®R counsel informed him thdte had “no colorable claims

which would entitled [hm] to post-conviction relief.” (Doc. 1 at 6-9.)

Respondents filed an Answer arguiRgtitioner's grounds for relief were not

cognizable and were predurally defaulted. SeeDoc. 13.) Respondents first argug
that Petitioner’s ineffective assistanceR€ER counsel claim was not cognizable becal

(1) Petitioner had no constitutional right tibeetive counsel during his PCR proceedin
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(2) Arizona does not recognize claims chadimg the effectiveness of PCR counsel; apd
(3) Congress explicitly precludesich claims from habeaslief. Respondents further
argued that the basis for Petitioner's clamas improperly vague and conclusory.
Respondents next arguedatheach of Petitioner'sofir grounds for relief was
procedurally defaulted. Istly, Respondents contendedthPetitioner cowl not satisfy
the “cause and prejudice” standard that woekcuse his procedural default. The
Government based this argument on therthéwat Petitioner hado constitutional right
to effective PCR counsel and that thedictment was not in fact multiplicitous
Respondents did not otherwise addtesssubstance of Petitioner’s claims.
. Report and Recommendation

Judge Ferraro found that Petitioner’s failtoepresent his cleis to the Arizona
courts rendered them technically exhads but procedurally defaultedSdeDoc. 14 at
3.) Judge Ferraro correctgcknowledged that Petitionevas in fact constitutionally
entitled to effective assistanoé counsel during his PCBroceeding because it was an
“of right” proceeding. $eeDoc. 14 at 3 n.1, 4 n.2.$ee also Pennsylvania v. Finl&31
U.S. 551, 555 (1987 sterkamp v. Brownin@50 P.3d 551, 556 (Ari Ct. App. 2011).

Judge Ferraro next considered whetherRéttion provided a basis for finding sufficien

—+

cause and prejudice to excuse Petitioner’s defaBke§oc. 14 at 4.)

The Supreme Court has long held thatt#ipaer may obtain federal review of hi$
defaulted claims if he can show sufficier@use for the default and prejudice from the
alleged error.See, e.g.Wainwright v. Syke2t33 U.S. 72, 82-85, 87-88 (197R)urray
v. Carrier, 477 U.S. 478485 (1986);Coleman v. Thompspb01 U.S. 722, 750 (1991)
Edwards v. Carpente629 U.S. 446, 451 (2000).

Judge Ferraro determined that a claimcohstitutionally deficient assistance ¢

—

counsel is sufficientause to excuse a procedural defalMurray, 477 U.S. at 488.
However, an ineffective assistance of courdalm must itself bgresented to a state
court before serving as cause faiture to present other claimsd. at 489. In the case of

a pleading defendant who waives his rigbta direct appeal, Arizona requires the
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defendant to initiate two PCR proceedingBhe first, to allege any grounds for religf
stemming from the pre-conviction proceasgs, and the second—unmentioned by the

trial court when explaining Petitioner’s pdslsi post-conviction relief options—to alleg

11%

that the attorney appointed the first PCR proceeding wasnstitutionally ineffective.
See Osterkam@®50 P.3d at 556-57. Judge Fesraoncluded thabecause Petitioner
failed to raise the claim that his first RGcounsel was ineffective in a second PGR
proceeding, that claim was defaulted and could not serve as cause for the default
Petitioner’s other claims.
1. Discussion

“Arizona’s Constitution guaraees criminal defendants ‘thhigght to appeal in all
cases.” Summers v. Schrir@81 F.3d 710, 714-15 (9th CR#007) (quoting Ariz. Const.
art. 2, 8 24)). Defendantsho plead guilty, however, wasvthe right to the standard
appellate review. Ariz. R. Crim. P. Q{e). To comply wh the Constitution’s
requirement that appellate review be imde to all criminal defendants, Arizona
amended its rule governingCR proceedings to providen “of-right” proceeding for
pleading defendantsSummers481 F.3d at 715 (citing/ilson v. Ellis 859 P.2d 744, 746
(Ariz. 1993) (en banc)); Charles R. KrultJiminating Appealdrom Guilty Pleas Ariz.
Att'y, Oct. 1992, at 34-35)seeAriz. R. Crim. P. 32.4(a). This “of-right” proceeding i

the functional equivalent of a convictedfeledant's direct appeal, and thus, is npt

[92)

considered a collateral prockeg. Defendants are constittnally entitled to effective
assistance of counsel in the “of-right’opeeding. Arizona pwides a second PCR
proceeding for the specific purpose of allowagleading defendant to present a clajm
that his “of-right” PCR counsel was ineffectiv&€ee Osterkam@50 P.3d at 557-58. A

petitioner must raise his claim of ineffectiassistance of his “of-right” PCR counsel i

-]

this second proceeding to colppvith the exhaustion antéderalism requirements that
limit federal review to those &ims that have been propepsesented to the relevant state
courts. See idat 556-57.

This case presents an unusual situatioooofipounded procedural defaults. Firs

—+
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Petitioner defaulted his claims of triedurt errors by nataising them in @ro sepetition
during his first “of-right” PCR. This default coul be excused by Petiier’s claim that
his PCR counsel was ineffective (with a slvogvof prejudice). But, Petitioner defaulte
that claim by not raising it in the required secd?@R. For this Court to have authorit
to review Petitioner’'s claims, he must have sufficient cause and prejudice for
defaults

A. Procedural Default of | neffective Assistance of PCR Counsel

1. Cause for Procedural Default

In the many cases discussing proceddedhult, the Supreme Court has decling
to create a list of incidents that are sufficiBmserve as “cause” for a procedural defay
See, e.gWainwright v. Syke133 U.S. 72, 87 (1977) (“Weave open for resolution in

future decisions the precise definitiontbe ‘cause’-and-‘prejudice’ standardNurray

v. Carrier, 477 U.S. 478, 488L986) (declining to “attempt[] an exhaustive catalog of.|. .

objective impediments to compliance with procedural rule” that would warrant
finding of “cause”). Rather, hCourt has set forth a broathndard: “the existence o
cause for a procedural default must ordinatign on whether thprisoner can show that
some objective factor externia the defense impeded coursefforts to comply with
the State’s procedural rule.Murray, 477 U.S. at 488. Inpplying this standard, the
Court has concluded that the violatiafi a petitioner's constitutional right was i
sufficient “external factor” to serve asuse for a procedural defaulsee Coleman v.
Thompson 501 U.S. 722, 754 (1994)he fact that the indent petitioner alleges iS
“cause” for his default “constitusea violation of petitioner’s ght to counsel,” renders it
a sufficient “external factor”).

This Court finds that a constitutional viatan has occurred in Petitioner’'s case

' The Supreme Court has stated that atamay excuse the procedural default of
claim that serves as cause &morother procedural detfaulSee Edwards v. Carpentéi29
U.S. 446, 452 (20002I To hold, as we do, that an ineétive-assistance-of-counsel clair
asserted as cause for the procedural defaulhathar claim can itself be procedurally defaultg
is not to say that thadrocedural default may ndself be excused if the @oner can satisfy the
cause-and-prejudice standard with respetttdoclaim.” (emphasis in original)).

-5-
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warrant a finding of cause for the procedwefault of his ineffective assistance of PC
counsel claim. “The essential requiremeafsprocedural due process are reasona
notice and an opportitg to be heard.” Willie G. v. ArizonaDep't. of Econ. Sec119
P.3d 1034, 1038 (Ariz. Ct. App. 2005). Accordingly, “due process is offended wh
defendant who pled guilty isept completely ignoraraf his appellate rights."Wolfe v.
Randle 267 F. Supp. 2d 743, 74S.D. Ohio2003) (citingPeguero v. United State526
U.S. 23, 26-27 (1999) (finding constitutidnerror where trial ourt did not advise
pleading defendardf his appellate rights)).

Here, the record demonstrates tleatitioner was only informed of the firs
component of his appellate right That is, he was nevelddhat he was entitled to—ang
would be required to—initiata second PCR proceeding aftbe first was dismissed
This omission violated Petitiorie rights to procedural duprocess and is sufficient
cause for the default of the claimatthis PCR counsel was ineffective.

2. Pregjudice Resulting from Defaulted Claim

Next, the Court must consider whether Petitioner suffered any prejudice as a
of the violation he wishes the Court tonsider, that is, that his PCR counsel w
ineffective. To show prejudice, Petitier must allege that his PCR counse
ineffectiveness “worked to his aeluand substantial disadvantageUnited States v.
Frady, 456 U.S. 152, 170 (19823ge also Wainwright433 U.S. at 91Coleman 501

U.S. at 752-57. The Petition contains swdlegations. If Petitioner's PCR counse

would not have advised himahhe had no viablelaims, Petitioner wuld have filed a
petition for relief and had his claims revietk Instead, the state court dismiss
Petitioner's case without reviewing the meri8ecause Petitioner cannot now return
seek state review of these claims, he hastlee right to his “of-right” appellate review

and has been prejudiced.
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B. Procedural Default of Habeas Petition Claims

Having found that the default of Petitioiseclaim of ineffective assistance o
PCR counsel can be excused, the Court nomstto whether that effective assistance
of PCR counsel claim can serto excuse the procedudfault of his habeas Petitiof
claims.

1. Cause for Procedural Default

The Supreme Court has set specifimdtads for any petitioner seeking to use
claim of ineffective assistance of counsed cause for a procedural default. TI
petitioner must first allege that his PCR ceelnwas deficient according to the standar
established irStrickland v. Washingtord66 U.S. 668 (1984). &his, he must allege
enough facts to indicate that his PCR “calissrepresentation fell below an objectiv,
standard of reasonableness,” and that tieese “reasonable probdiby that, but for his
counsel’s [] error, the result of thegoeeding would havbeen different.” Id. at 695.
Second, the petitioner must demonstrate ttheg underlying claim of ineffective
assistance of trial counsel is stargial, or “has some merit."Martinez v. Ryan132
S.Ct. 1309, 1318 (2012). Bause whether Petitioner's PCBunsel’'s representation ca
be said to fail theStrickland test depends, in part, upevhether there is a substantia
claim that Petitioner’s trial counsel was ineffective, this Court addresses the c
against Petitioner’s trial counsel first.

a. Substantial Claim of | neffective Assistance of Trial Counsel

Petitioner's habeas Petition offers two grosiid support his claim that his trial

counsel was ineffective: (1)ial counsel failed to chalhge Petitioner’'s indictment ag

multiplicitous; and (2) trial counsel misinfoed Petitioner about the range of senteng

Petitioner could face if convicted of thexstharges brought agest him, and thus

improperly induced Petiiner to plead guilty.
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. Multiplicitous I ndictment

Petitioner alleges the Arizona indictntewas multiplicitous because it charge
him with four counts of molestation of a ah&nd two counts of luring a minor for sexus
exploitation? (SeeDoc. 1 at 6.) Petitioner also implies that the conduct for which he
charged in the six counts wése same conduct, and thatst improperly “divided the
timespan” in order to obtainteue bill for all six counts. §eeDoc. 1 at 6.)

“An indictment is multipicitious if it chages a single offens@ more than one
count.” United States v. Awad51 F.3d 930, 937 (9th Cir. 2009). Where a challeng
indictment charges the same conduct under reiffiestatutes, courts must apply the te
detailed inBlockburger v. United State284 U.S. 299, 304 (B2), and determine if the
statutes have the same elementisited States v. Zalap®09 F.3d 10601062 n.1 (9th
Cir. 2007). If, however, the challenged indwent charges the same conduct under
same statute, courts are instead tasked datermining what Congss intended to be ar
“allowable unit of prosecution.’ld. at 1062.

The indictment brought against Petitioneades six offenses der four different
statutes. However, without needing to apptiier of the aforementioned tests, it is cle
that “a single offense” is not charged mdhan once. Eackount brought against
Petitioner was for a distinct sccommitted on separate os@ans, against two victims.
(SeeDoc. 13-1 at 17-18see suprap. 6 n.1.) While there artwo sets of counts tha
allege violations of the sanstatute, the underlying offiese conduct is distinct.SéeDoc.
13-1 at 17-18, 23-29.) Furthelooking at the four statutes the indictment alleg
Petitioner violated, each has separate and distinct elemEntapareAriz. Rev. Stat. §
13-1404 with Ariz. Rev. Stat. § 13-140%nd Ariz. Rev. Stat. § 13-141@nd Ariz. Rev.

? Petitioner’s characterization of the indictmés inaccurate. The indictment list
the following six counts: (1) geal conduct with aninor under fifteen b%/ way of digital
penetration of Victim 1 at some time betn February and Mar@911; (2) sexual abuse
of a minor under fifteen by weof touching Victim 1's brest; 53) sexual conduct with §
minor under fifteen bx/l wa%/ ofligital penetration of Vitm 1 at some time betweer
September 2010 and Marc 2_01.94) molestation of a childy way of toubing Victim 1
with his penis; éS) luring a minor for sexusxploitation by way of soliciting sex from
Victim 1; and (6) luring a minor for sexuakploitation by way of soliciting sex from
Victim 2. (Doc. 13-1 at 17-18.)

-8-
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Stat. § 13-3554. Accordingly, Petitioner’sliagtment was not multiplicitous, and his trig
counsel (and PCR counsel) cah be faulted with failing teaise that challenge. Thig
ground therefore cannot support a substamiaim of ineffective assistance of trial
counsef’

Ii. Misinformation Regarding Possible Sentences

As to Petitioner's claim that trialocnsel misinformed him of the possibl

D

sentence Petitioner would face if found guilty, this Court finds that Petitioner has failec
to demonstrate that thedaim is substantial.

It is true that a defendant must be actlyanformed of theotential sentences he
faces. See, e.gBoykin v. Alabama395 U.S. 238, 243 n.59%69) (“because a guilty plea

is an admission of all the elements of a formal criminal charge, it cannot be [truly

174

voluntary unless the defendant possesses arrstadding of the law in relation to the
facts.”); see also United States v. RutB86 U.S. 622, 629 (2Q) (“[T]he Constitution
insists, among other thingshat the defendant enter guilty plea [with] sufficient
awareness of the relevant circumstancesliaiely consequences.” (internal citations and
alternations omitted)). It is also true tlaatdefense attorney’s fare to so accurately
inform his client failsStricklands standard for effective assistance of coundaka v.

Sunn 800 F.2d 861, 86%9th Cir. 1986) (“‘cansel ha[s] a duty to supply criminal
defendants with necessarydaaccurate information.”)see also id.(“. . . the gross
mischaracterization of the likely outcomeegented in this case, combined with the

erroneous advice on the possibéffects of going to trial, falls below the level of

competence required of attorrsel). But, Plaintiff’'s claim is not just that his counse
improperly informed him of the possible sentesic®ather, Defendant links this claim tp

his previously discussed claiof a multiplicitous indictment:

| was misinformed by the governmeamd my defense lawyer about the
threat | faced,concerning the total range ofentences that could be
imposed concerning all six (6) wots charged in the multiplicitous
indictmentif | chose to go to trial, whh coerced me to enter a plea of

® Further, because Petitioner’s first gndufor habeas relief is based upon the
supposed multiplicitous indictmengsgeDoc. 1 at 6), that gruund will be dismissed.

-9-
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guilty, that was not voluntarily nor intellently made pursudrio the plea
agreement, concerning only two (2) gkl victims, which the court used to
convict me of one (1) count of molegia of a child and two (2) counts, of
the same lesser included offenséluring a minor for sexual exploitation,
even though you cannot commit lastation without also committing
luring, and the court |mfposed 15 yefof probation in @dition to two (2)
terms of imprisonment for 3.5 and 4 years.

(Doc. 1 at 8 (emphasis added).) Becausdidteer's claim of receiving misinformation
regarding the potential sentences he couté fia dependent upon the indictment bei
unlawfully multiplicitous, the claim cannot stceed. Accordingly, Petitioner has ng
demonstrated that his underlying claim iokffective assistance of trial counsel

substantial.

b. Claim that PCR Counsel Was Deficient According to
Strickland v. Washington.

Petitioner alleges that his PCR counse$ weeffective becauseounsel informed

Petitioner that there were noolorable claims that he could raise during a PC

proceeding. However, as dissed above, Petitioner has potsented any claim to this

Court that is colorable and@ld have been presented aigrithe PCR proceeding. PCH
counsel cannot therefore tmaid to be constitutionallydeficient for his advice to
Petitioner. Petitioner has failed to demonstrt#icient cause to excuse the default

his habeas Petition clairfs.

* Because Petitioner has failed to demaistithe necessary caito excuse his
procedural default, this Court does naldeess whether there was sufficient prejudi
resulting from the defaulted claims.
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Accordingly,

IT ISHEREBY ORDERED that the Report and Bemmendation (Doc. 14) is
adopted in part andrejected in part. The Report and Recommendation is rejected
the extent that it finds that Petitionecctaimed ineffective assiance of PCR counse
cannot serve as cause for the procedural default ofclaisms. The Report and
Recommendation is otherwise adopted.

IT IS FURTHER ORDERED that Petitioner’s Petition (Doc. 1) éenied and
dismissed. The Clerk of Court is directed toten judgment as necessary and close t
case.

IT IS FURTHER ORDERED that, pursuant to Re 11(a) of the Rules
Governing Section 2254 Ges, in the event Petitioner filas appeal, the Court decline
to issue a certificate of appealability be@usasonable jurists walihot find the Court’s
ruling debatable See Slack v. McDanie$29 U.S. 473, 484 (2000).

Dated this 25th day of August, 2016.

s,
Honorable RosemaMarquez O/
United States District Jge
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