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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Ralph Thomas Jessup, No. CV-14-2097-TUC-L&
Petitioner, ORDER
V.

Charles L. Ryan, et al.,

Regpondents.

Petitioner Ralph Jessup has filed a Petitiorviit of Habeas Corpus pursuant t
28 U.S.C. § 2254. Before tl@ourt are the Petition (Doc),JRespondents’ Answer (Doc
18), and Petitioner’'s Reply andgement (Docs. 19, 24). Tiparties have consented t
Magistrate Judge jurisdiction(Doc. 16.)

FACTUAL AND PROCEDURAL BACKGROUND

Jessup was convicted in the Pima Cousiperior Court on one count of theft g
means of transportation, four counts of lagping, four counts of aggravated assa
with a deadly weapon, one count of aggted robbery, and two counts of armé
robbery. (Doc. 18, Ex. B.) 3sup was sentenced to concurrent prison terms, the lor
of which is twenty-one yeardd(, Ex. C.)

The Arizona Court of Appeals sumnmed the facts in support of Jessup

convictions:

! This case was reassigned to therent judge on May 10, 2016. (Doc. 26.)
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In late 2008, D.H. and M.D. werm their home when several people,
including Jessup, kicked open the back door and ordered the couple to the
ground. Jessup and his accompllcabseguently tied up D.H. and M.D.

and covered their heads with #'acskan blankets. The invaders then

demanded drugs and anything of waand ransacked the home. Jessup and
his companions eventuallgft in a van that beloged to D.H. and M.D.

D.H. freed himself and called padicwho found the van parked in
Jessup’s back yard. During a searclegsup’s home and %51 age, officers

found numerous items that had bedretafrom D.H. and M.D., as well as
tools used during the home invasion.

(Id., Ex. A at 2 (foohote omitted).)

Jessup appealed and the Arizona CourAgpeals affirmed his convictions ant
sentences.lq., Exs. A, E.) Jessup filed a Notiog¢ Post-conviction Relief (PCR)Id,
Ex. I.) Appointed counsel filed rotice that she could not identiiny claims to raise in a
PCR petition. Id., Ex. K.) Jessup submitted a pro se PCR Petition, which the ¢
denied. [d., Exs. M, Q.) The court of appealsanted Jessup’s petition for review bl
denied relief. Id., Exs. T, U.) Jessup submitted ecend Notice of PCR and appointe
counsel averred that he could mdéntify any claims for relief.ld., Exs. Z, AA, BB.)
Jessup again submitted a pro segtip@, which the court deniedld;, Exs. DD, FF, Il.)
The court of appeals granted Jessyggstion for review but denied reliefld(, Exs. PP,
QQ.)

DISCUSSION

Jessup raises three claims. Resporsdeantend most of the claims are n
cognizable, in whole or inpart. They contend the remainder of the claims i
procedurally defaulted. The Court first wkamine whether each claim is reviewable
this Court and whethertas properly exhausted.

EXHAUSTION

Principles of Exhaustion and Procedural Default
A writ of habeas corpus may not beugted unless it appears that a petitioner |
exhausted all available state coutnedies. 28 U.8E. § 2254(b)(1)see also Coleman v.
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Thompson 501 U.S. 722, 731 (1991). To prolyeexhaust, a petitioner must “fairly
present” the operative facts and the federall ldggory of his claims to the state’s highe
court in a procedurally appropriate mann@iSullivan v. Boerckel526 U.S. 838, 848
(1999);Anderson v. Harlesg159 U.S. 4, 6 (1982Picard v. Connor404 U.S. 270, 277-
78 (1971).

In Arizona, there are two primary procedlly appropriate avenues for petitione
to exhaust federal constitutional claims: dirappeal and PCR @reedings. A habeag
petitioner’s claims may be preded from federal review in two ways. First, a claim m
be procedurally defaulted inderal court if it was actually raised in state court but fou
by that court to be defaulted on state procedural gro@aleman 501 U.S. at 729-30.
Second, a claim may be proceally defaulted if the petitiondriled to present it in state
court and “the court to which the petitioneowld be required to psent his claims in
order to meet the exhaustion requiremaruld now find the claims procedurally
barred.”Coleman 501 U.S. at 735 n.Bee also Ortiz v. Stewart49 F.3d 923, 931 (9th
Cir. 1998) (stating that the district courtust consider whether the claim could |
pursued by any presently aledle state remedy). If no remies are currently available
pursuant to Rule 32, the claim is “techdiaexhausted but praurally defaulted.
Coleman 501 U.S. at 732, 735 n.%ee also Gray v. Netherlan818 U.S. 152, 161-62
(1996).

Because the doctrine of procedural défesi based on comity, not jurisdiction
federal courts retain the powt consider the merits gfrocedurally defaulted claims
Reed v. Ros168 U.S. 1, 9 (1984). However, the@owill not review the merits of a

procedurally defaulted claimnless a petitioner demonsgatlegitimate cause for the

failure to properly exhausthe claim in state courtnd prejudice from the alleged

constitutional violation, or shows that a fundanta® miscarriage of justice would result if

the claim were not heard on the merits in federal cQateman 501 U.S. at 750.
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Analysis

Claim1

Jessup asserts three subclaims of ingWfeassistance of cmsel (IAC). Jessup
alleges trial counsel (a) failed to challentpe search warrant, which he alleges w

defective because the affidawas insufficient tosupport the warrant. Specifically, h

argues (i) the warrant and supporting affiladrd not include the garage, and (ii) the

telephonic affidavit in support of the warragid not include the sds or four of the
vehicles listed on the warrant (white pigk Toyota pickup, black Corvette, and re
Chevrolet Beretta). Jessup also alleges PCR counsel was ineffective for failing
(b) discover and challenge the invalid seamarant, and (c) challenge the indictment
defective.

Claim 1(a)(i)

In the first PCR proceeding, Jessup gdié trial counsel was ineffective for ng

challenging an illegal search;espfically, that the police seened a garage not listed o

aS

11°)

d

to

t

N

the warrant. (Doc. 18, Ex. M &t6.) The state courts ruled on the merits of this claim.

(Id., Ex. Q at 3; Ex. U at 3-4.) ThereforegtlCourt will evaluate this portion of Claim
1(a) on the merits.

Claim 1(a)(ii)

In the second PCR proceeding and seiment thereto, Jessup argued that tr
counsel failed to realize that four vehickexd the sheds were not properly included in t
search warrant, and failed to obtain a copytht@ affidavit in support of the searc
warrant and to file a motion to suppredsl.,(Ex. DD at 11, 186; Ex. FF.) The PCR
court found this claim precluded because it wased or could havbeen raised in his
first PCR proceeding.d., Ex. Il at 2.) The court ofgpeals concluded this claim wa

untimely pursuant to Arizona Rule of CrimainProcedure 32.4(ajDoc. 18, Ex. QQ at

2 Claim 1 of the Petition does not incluhese detailed allegations. However, thq
are alleged in Claim 2 and Jessup argued timehis reply and supplement. (Docs. 1
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4.) Because the last state datar rule on the claim found barred based on an adequate

and independent state rule, it is prdarally defaulted in this Court.

Jessup did not explicitly argue that beuld establish cause to overcome th
procedural default. However, in stateuct he argued that his PCR counsel w
ineffective for failing to raise this claim. €Court need not evaluate cause because
claim fails on the merits. Jessup has notlisiaed that he was prejudiced by trig
counsel’s failure to raise thidaim — that the telephonic atfavit did not include four of
the vehicles or the sheds.

IAC claims are governed b$trickland v. Washingtor66 U.S. 668 (1984). To
prevail underStrickland a petitioner must show thatwsel's representation fell below
an objective standard of reasonableness atdlile deficiency prejudiced the deferiske.
at 687-88.

The inquiry underStricklandis highly deferential, rad “every effort [must] be
made to eliminate the distorting effects ofidsight, to reconstruct the circumstances
counsel’s challenged conduct, and to evaltlageconduct from cowel's perspective at
the time.”1d. at 689. Thus, to satisi@trickland’sfirst prong, deficient performance, i
defendant must overcome “the presumption that, under the circumstances, the cha
action might be considered sound trial stratedy.™A failure to raise untenable issue
on appeal does not fall below tB&ricklandstandard.Turner v. Calderon281 F.3d 851,
872 (9th Cir. 2002).

Because an IAC claim musatisfy both prongs dtrickland the reviewing court
“need not determine whether counsel’s perfance was deficient before examining th
prejudice suffered by the defendantaaesult of the alleged deficienciesd! at 697 (“if
it is easier to dispose of an ineffectiess claim on the ground of lack of sufficier

prejudice . . . that course should be followed”). A petitioner must affirmatively pr

prejudice.ld. at 693. To demonstrate prejudice,“hmust show that there is a reasonable

probability that, but for coume$s unprofessional errorghe result of the proceeding

-5-
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would have been differentA reasonable probability i probability sufficient to
undermine confidenda the outcome.ld. at 694.

The Court does not have thecording of the telephonidfalavit or a transcript of
the recording. However, it accepts Petitioner{gesentation, which veaendorsed by the
PCR court, that neither the sheds nor the fepecific vehicles we included in the
telephonic affidavit. (Doc. 18, Ex. MM &) Regardless, Jessup has not alleged m
less established that evidence presentddahtshould have beesuppressed because
was found in the sheds or additional vehiclesssup attached to the Petition three pa
from the trial transcript inwhich a law enforcementffecer testified to finding
incriminating evidencen the garage (Doc. 1, Ex. B 86-17.) However, he presented n
evidence regarding the searai the cars or sheds. Therefore, Jessup has
demonstrated a reasonablelpbility that the outcome dhe trial would have been
different if counsel had challenged the sbaof these locations. Because he has
established prejudice arising from counsel’s failto challenge the warrant on this bas
the claim is without merit.

Claims 1(b) and 1(c)

Claims 1(b) and 1(c) are not cognizable in this Court because assertion
counsel was ineffective as to a collateralgaeding are precluded from review under t
governing statute. 28 U.S.C. § 2254(i).

Claim2

Jessup alleges the affidavit in supporthe search warrant was defective and t
search was invalid in violatn of the Fourth Amendment.

This claim was raised for the first tanin the second PCR Petition and supplem¢
thereto® (Doc. 18, Exs. DD, FF.) The PCR cobuuled that the search warrant wa

® Jessup asserts that he raised thisrciai the first PCR petition. (Doc. 1 at 7.
Although he raised a claim ah counsel was ineffective rfdailing to file a motion to
suppress based on a defective search warradidh®t allege a sepae violation of his
Il\:/louNrt;] Amendment right to be free afi unlawful search and seizur8e€Doc. 18, EXs.
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supported by probable causéd.( Ex. Il at 5; Ex. MM at4.) The court of appeals
concluded this claim was untimely pursudatArizona Rule of Criminal Procedure
32.4(a). (Doc. 18, Ex. QQ at Because the last state courtrtle on the claim found it
barred based on an adequate and indepersttet rule, it is procedurally defaulted i
this Court.

=

Even if not defaulted, thiSourth Amendment claim is netibject to review by the
Court. InStone v. Powell28 U.S. 465, 494 (1976), the@eme Court held that “wherg
the State has provided an opportunity for full and fairdiiign of a Fourth Amendment
claim, a state prisoner may not be grantederal habeas relief on the ground thiat
evidence obtained ian unconstitutional search and se& was introduced at trial.”

Pursuant td&tone a prerequisite for consideration Jessup’s Fourth Amendment clair

=]

Is the denial of the chance to fullpcfairly litigate the claim in state court.

Here, Jessup does not argue the Spadwented him from fily litigating this
claim. Rather, he alleges counsel failed toerdine issue at triabn appeal, or in a PCR
proceedind.“The relevant inquiry is whether figoner had the oppaunity to litigate his
claim, not whether he in fact did sdOrtiz-Sandoval v. Gome81 F.3d 891, 899 (9th
Cir. 1996). If a petitionedid not pursue suppression in state co8tgnestill bars the
claim if the state court providdasr the filing of such motionsSee Gordon v. Durar895
F.2d 610, 613 (9th Cir. 1990) (finding ilegant whether petitioner litigated suppression
in state court because California penal cdsvad him to do so). Azona allows for the
filing of pretrial suppressiomotions and the denial ofraotion may be appealed. Ariz
R. Crim. P. 16.1, 16.2; A.R.S. § 13-40%ke State v. Nissle$62 P.3d 493, 451, 238
Ariz. 446, 498 (Ct. App. 2Ib). The Ninth Circuit has regaized that a defendant may
fully litigate a suppression claim ithe system provided by Arizon&ee Moormann v.
Schriro, 426 F.3d 1044, 1053 (9t@ir. 2005) (noting that petitioner filed a pre-tria

_ * Stone does not bar the related Sixthmendment claim that counsel wa
ineffective in relation to_the Fourth Aendment issue (as alleged in Claim $ge
Kimmelman v. Morrisord77 U.S. 365, 382 (1986).

-7 -
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motion to suppress, after avidentiary hearing the cdumade factual findings and
limited the admissible evahce and that decision was reviewed on appeal).

Because Jessup had the opyaity to fully litigate the Fourth Amendment claim,
although he did not do so, the claim is barre®tmne

Claim3

Jessup alleges the indictment was defecon the charge of theft of means of
transportation because the wdbidid not belong to the mon alleged by the State),
which violated his Fifth and Sixth Amendment rights.

Jessup arguably raised this claim inskeond PCR proceeding. (Doc. 18, Ex. DD
at 4-11.) The PCR court found the indictment was not deficieht.Bx. Il at 4, Ex. MM
at 2.) The court of appeals concluded ttl@mm was untimely pursuant to Arizona Rule
of Criminal Procedure 32.4(a). (Doc. 18, Ex. @Q1.) Because the lastate court to rule
on the claim found it barred based on an adég] and independestate rule, it is
procedurally defaulted in this Court.

Jessup does not directly allege cause aepigice to overcome the default of thi

[72)

claim. But, he alleges all counsel were inefifiee, including his assertion in Claim 1(c
that PCR counsel failed to challenge theed@te indictment. Claim 3, however, should
have been raised, if all, on direct appedlBefore ineffectiveness of appellate coungel
may be used to establish cause for a proeatdiefault, it must have been presented|to
the state court as andependent claimMurray, 477 U.S. at 48Qlessup did not properly
exhaust in a PCR petition a claim that appelleounsel was ineffective for failing to
fairly present Claim 3. (Doc. 18, Exs. M, DD, FF.) Ineffectiveness claims regarding

counsel are now foreclosed in state cdoyt Arizona Rule of Criminal Procedure

~° Additionally, IAC of PCR counsel geradly cannot constitute cause becausg a
getltloner does not have a ctihgional right to PCR counsebee Colemarb0l1 U.S. at
57. The Supreme Court has carved out a longeception to that fe, holding that IAC
of PCR counsel can operate as cause for IAGngldi the first time thy can be raised is
in a collateral proceedin&ee Martinez v. Ryaid32 S. Ct. 1309,3115 ?012). However,
Martinezis not applicable to Claim 3 because it does not allege 1A

-8-
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32.2(a)(3) and 32.4(a). Because the Arizonaestaurts have not had a fair opportunity

to rule on ineffectiveness of appellate calndaims alleged as cause, and Jessup may

not exhaust this claim now, it is techrlgaexhausted but predurally defaultedSee

Gray, 518 U.S. at 161-62Coleman 501 U.S. at 735 n.1. Therefore, IAC on appeal

cannot operate as cause (to esecthe default of Claim 3) unless Jessup establishes ¢
and prejudice to excuse the ddfaof the appellate IAC claimSee Edwards v.

Carpenter 529 U.S. 446, 453 (200 (ineffective counsel as cause can itself

procedurally defaulted). Jessup has made garmaent that there isause to excuse the

default of a claim that his appellate counsels ineffective for failing to fairly present

AUS

be

this claim. Therefore, IAC on appeal canogerate as cause to excuse the default of

Claim 3.

Jessup also alleges as cause his ladkgafl knowledge and resources. The Nin

ith

Circuit has determined cause was not disfabd by an inmate who asserted he was

illiterate and that the inmate lpeng him had been releasefSee Hughes v. Idaho Stat
Bd. of Corr, 800 F2d 905, 909 (9th Cir. 1986) (find that illiteracy cannot be reliec

upon to bypass state courtsfavor of federal court). Herdessup is not illiterate and h

D

has been able to adequatelsticulate his claims in both state court and this Court.

Therefore, his limited knowtlge and access to legal resdanas not prevented him from

presenting his claim§ee Thomas v. Lewi@45 F.2d 1119, 11239 Cir. 1991) (relying
on the petitioner’s state court filings whiceflected sufficient legal knowledge).
Jessup has not alleged that a fundamenistarriage of justice will occur if this
claim is not reviewed on the merits. To damtrate a fundamental miscarriage of justi
based on factual innocence, a petitioner nahtw that a constitional violation has
probably resulted in the conviction of one who is actually inno&sttlup v. Delp513
U.S. 298, 327 (1995)). To establish tihequisite probability, the petitioner mus
demonstrate with new reliable evidence that ih@re likely than not that no reasonab

juror would have foud petitioner guilty beyonda reasonable doubld. at 324, 327.

-9-
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Although Jessup argues there wasiificient evidence for him tbe convicted of theft of

means of transportation, nowhere in higdgs has Jessup identified new evidence [i

support of that theory.

Claim 3 is procedurally defaulted.

MERITS

Legal Standardsfor Relief Under the AEDPA

The Antiterrorism and Effective Deafenalty Act of 1996 (AEDPA) created i
“highly deferential standard for evaluating staburt rulings’ . . . demand[ing] that state
court decisions be givendlhbenefit of the doubtWoodford v. Visciotti 537 U.S. 19, 24
(2002) (per curiam) (quotingindh v. Murphy 521 U.S. 320, 333 7. (1997)). Under the
AEDPA, a petitioner is not entitled to habeas relief on any claim “adjudicated or

merits” by the state court unless that adjudication:

(1) resulted in a decision that svacontrary to, orinvolved an
unreasonable apgllcatlon of, clearly &dithed Federal law, as determined
by the Supreme Court of the United States; or

(2) resulted in a decision thalvas based on an unreasonable

determination of the facts in light ahe evidence presented in the State
court proceeding.

28 U.S.C. 8§ 2254(d). The lastlevant state court decisiaa the last reasoned stat
decision regarding a clainBarker v. Fleming 423 F.3d 1085, 1091 (9th Cir. 2005
(citing Ylst v. Nunnemakeb01 U.S. 797803-04 (1991))jnsyxiengmay v. Morga®03
F.3d 657, 664 (& Cir. 2005).

“The threshold test under AEDPA is whether [the petitioner] seeks to apply 3

of law that was clearly established at theetims state-court conviction became final

} 5%

the

(¢

N—r

rule

Williams v. Taylor 529 U.S. 362, 390 (2000). Therefore, to assess a claim undel

subsection (d)(1), the Court must first ideptihe “clearly establised Federal law,” if
any, that governs the sufficiency of the olaion habeas review. “Clearly establishe

federal law consists of the holdings of the Supreme Court at the time the petitioner’s

-10 -
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court conviction became finaWilliams 529 U.S. at 365see Carey v. Musladirb49
U.S. 70, 74 (2006).

The Supreme Court has provided @uide in applying each prong
§ 2254(d)(1). The Court has explained thastate court decision is “contrary to” th

Supreme Court’'s clearly established precésleh the decision applies a rule that

contradicts the governing law set forth imsle precedents, thereby reaching a conclu

opposite to that reached bye Supreme Court on a matter of law, or if it confronts a

of facts that is materially indistinguidbla from a decision of the Supreme Court but

reaches a different resulilliams, 529 U.S. at 405-0&ee Early v. Packeb37 U.S. 3,
8 (2002) (per curiam). Under the “unreasoeadpplication” prag of § 2254(d)(1), a

federal habeas court may grant relief whestade court “identifies the correct governing

legal rule from [the Supreme] Court’s cases lnuteasonably appliesto the facts of the

ion

set

particular . . . case” or “unreasonably extends a legal principle from [Supreme Gourt

precedent to a new context where it shouldapgily or unreasonably refuses to exte

the principle to a new context where it should appWifliams 529 U.S. at 407. For g

nd

federal court to find a state court's application of Supreme Court precgden

“unreasonable,” the petitioner must show that the state court’s decision was not mere

incorrect or erroneous, blbjectively unreasonableld. at 409;Schriro v. Landrigan
550 U.S. 465, 473 (2007¥isciotti, 537 U.S. at 25. “A state court’s determination tha

1113

claim lacks merit precludes federal habeasef so long as “faminded jurists could
disagree’ on the correctness of the state court’s deciditarrington v. Richter 131 S.

Ct. 770, 786 (2011) (quotingarborough v. Alvaradd®b41 U.S. 652, 664 (2004)).

Under the standard set forth in 8§ 2254(}){(#abeas relief is available only if th

state court decision was based on arasonable determination of the fadtkller-El v.

Dretke 545 U.S. 231, 240 (2005) (Miller-Al). In considering a challenge under

§ 2254(d)(2), state court factual deterntiol@s are presumed to be correct, and

petitioner bears the “burden a&butting this presumptioby clear and convincing

-11 -
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evidence.” 28 U.S.C. § 2254(e)(Landrigan 550 U.S. at 473-74liller-El I, 545 U.S.
at 240.

Claim 1(a)(i)

Jessup alleges trial counsel failed nmve to suppress on the basis that t
detached garage that was searched was ted ks the face of the warrant. As discuss
above, the clearly establish&upreme Court law governingC claims is set forth in
Strickland

On October 24, 2008, a Pima County #fierOfficer executed a search warrar
at Jessup’s residence. The warrant directed the search of “56974 S. Rex Strave
include storage sheds in backyd several vehicles, andrée persons including Jessuj
(Doc. 18, Ex. M, Attach.) In denyirdis claim, the PCR court noted:

the terms “storage shed” and “garageé often interchangeable, especially

in the context of such structures in the backyards of properties. Second,
even if “garage” was somehow not inded in the class of “storage sheds,”
nothing about the description of theoperty in the search warrant could
have confused officers. Aofficer executing the sech warrant would have
known immediately that the warrant sveeferring to what Jessup refers to

as the ‘garage.’” As such, the seandrrant was sufficiently particular, and
any motion by defense counsel would have failed.

(Id., Ex. Q at 3.) The appellate coaftirmed the PCR court’s rulingld., Ex. U at 3-4.)
A search warrant “is valid if the desdign is sufficiently defnite to enable the
executing officer to @asonably ascertain and identify thlace to be searched and th
objects to be seizedUnited States v. William$87 F.2d 290, 293 {9 Cir. 1982) (citing
Steele v. United State267 U.S. 498, 503-04 (1995 Here, because the warrarn
identified the address of the property andliexfy identified “sheds”in the backyard, it
was sufficiently particular. Further, the Ninth Circuit has determingaior cases that
use of the term “premises” in a warrant,vess used here, may Isefficient to include
and authorize a search of the buildings ther&a® United States v. Williap®37 F.2d

t

O

e

ed

nue

290, 293 (9th Cir. 1982). “[T]h&ourth Amendment is not violated by a search of the

grounds or outbuildings withira residence’s curtilage where a warrant authorize
search of the residencaJhited States v. Cannp@64 F.3d 875, 880 (9th Cir. 2001).

-12 -
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The search of the garage did not vieltte Fourth Amendmemy exceeding the
scope of the warrant. Therefore, counse$ wat ineffective fomot filing a motion to
suppress on that ground. Crifigathe PCR court (which wathe same judge that sat 3
the trial) and appellate court found thau@ression motion on thispic wouldnot have
been granted. Therefore, there is not aaealle probability that anbjection by trial
counsel or a claim raised on appeal wouldehlaeen successful. At a minimum, the stg
courts’ denial of this claim was not objectively unreasonable.

CERTIFICATE OF APPEALABILITY

Pursuant to Rule 11(a) of the Rul@ésverning Section 225€ases, this Court
must issue or deny a certificate of appealgb{ICOA) at the time it issues a final orde
adverse to the applicant. A COA may issanly when the pgioner “has made a
substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2).
showing can be established by demonsteatihat “reasonable jurists could debal
whether (or, for that matter, agree thatg thetition should havéeen resolved in a
different manner” or that the issues wereéquaate to deserve encouragement to proc
further.” Slack v. McDanigl529 U.S. 473, 484 (2000) (citirBarefoot v. Estelle463
U.S. 880, 893 & n.4 (1983)). Fprocedural rulingsa COA will issue only if reasonable
jurists could debate (1) whether the petitistates a valid claim of the denial of
constitutional right, and (2) whether theucts procedural ruling was corredt. The
Court finds that reasonable jurists would natlfthis Court’s procedural rulings or merit
rulings debatable. Therefmra COA will not issue.

Accordingly,

IT ISORDERED that the Petition for Wrivf Habeas Corpus BISM | SSED.

IT ISFURTHER ORDERED that the Clerk of Coudhould enter judgment anc

close this case.
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IT ISFURTHER ORDERED that, pursuant to Rule 1df the Rules Governing
Section 2254 Cases, ihe event Petitioner filesn appeal, the Coudenies issance of a
certificate of appealability.

Dated this 31st day of August, 2016.

c

‘Haofforable ynnette C. KIMmins
United States Mgistrate Jude
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