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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Elizabeth Parke No. CV-14-2135-TUC-DTF
Plaintiff, ORDER
V.

Doc.|33

Carolyn W. Colvin,
Defendan

Plaintiff Elizabeth Parker filed this tan pursuant to 42 U.S.C. § 405(g) seeking
judicial review of a final decisionby the Commissioner of Social Security
(Commissioner). (Doc. 1.) Before the Court &arker’'s Opening Baf and Defendant’s
Responsive Brief. (Docs. 3132.) The parties have camed to Magistrate Judge

A3 "4

jurisdiction. (Doc. 13.) Based on the pleadiagsl the administrative record submitted fo
the Court, the Commissioner’s decision is affirmed.
PROCEDURAL HISTORY
Parker filed an application for 8ability Insurance Benefits (DIB) and
Supplemental Security Inconf8SI) on September 9, 20XAdministrative Record (AR)
203, 210.) She alleged disability from Awgul2, 2011. (AR 203, 210.) Parker’
application was denied upon initial revi¢AR 93-94) and on reconsideration (AR 121-
22). A hearing was held aranuary 25, 2013 (AR 28-58)fter which ALJ Laura Speck
Havens found, at Step Five, that Parkes not disabled (AR 13-23). The Appeals

72

Council denied Parker’s requestraview the ALJ’s decision. (AR 1.)
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FACTUAL HISTORY

Parker was born on Decéer 11, 1960, making her 5@ars of age at the onseg
date of her alleged disabilitf AR 203.) Parker last woekl in 2008.She had been
employed as a respiratory therapist for apprately twenty years, as a CPS case a
and at call centers. (AR 23846.) On August 12, 2011, Parkintentionally overdosed
on medication and wasdmitted to the hospital. (AR 298.)

The ALJ found Parker had severe impaents, depression, bipolar disorder, al
schizophrenia. (AR 16.) She foutitht Parker did not meetiated impairment. (AR 17.)
The ALJ concluded that Parker had the Real Functional Capacity (RFC) to do wor
at all exertional levels, but limited her tsimple job instructions and occasion;
interaction with co-workersthe public, and supervisor¢AR 19.) Parker could not
perform her past relevant work. (AR 2Hpwever, the ALJ detenined (based on
testimony from a vocational expert) that Parkeuld perform other work available in th
national economy. (AR 22-23.)

STANDARD OF REVIEW

The Commissioner employs a five-step sequential process to evaluate S§
DIB claims. 20 C.F.R. 88 404.1520; 416.92@¢ also Heckler v. Camphefl61 U.S.
458, 460-462 (1983). Testablish disability the claimahears the burdeof showing she
(1) is not working; (2) has a severe physioalmental impairment; (3) the impairmen
meets or equals the requirements of a listed impairment; and (4) claimant's
precludes her from performing her past rkvo 20 C.F.R. 88 404.1520(a)(4)

416.920(a)(4). At Step Five, the burdenftshto the Commissioner to show that the

claimant has the RFC to perform other wdinlat exists in substantial numbers in th
national economyHoopai v. Astrue 499 F.3d 1071, 10749th Cir. 2007). If the

Commissioner conclusively finds the claimantsabled” or “not disabled” at any point

in the five-step process, she does mobceed to the next step. 20 C.F.R.

§§ 404.1520(a)(4), 416.920(a)(4).
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“The ALJ is responsible for determinirgedibility, resolving conflicts in medical
testimony, and for resolving ambiguitie®hdrews v. Shalaleb3 F.3d 1035, 1039 (9th
Cir. 1995) (citingMagallanes v. Bower881 F.2d 747, 750 (91Gir. 1989)). The findings

of the Commissioner are meant to be conclusive if suppbstesibstantial evidence. 42

U.S.C. 8 405(g). Substantiavidence is “more than a meescintilla but less than g
preponderanceTackett v. Apfell80 F.3d 1094, 1098¢®Cir. 1999) (quotindgiatney v.
Sullivan 981 F.2d 1016, 1018 (9th Cir. 1992)). The court may overturn the decisiq
deny benefits only “when the ALJ’s findingsedvased on legal error or are not support
by substantial evidence in the record as a whdleKland v. Massanark57 F.3d 1033,
1035 (9th Cir. 2001). This is so becauke ALJ “and not the r@ewing court must
resolve conflicts in the ewvahce, and if the evidencercaupport either outcome, thg
court may not substitute its judgment for that of the AlMd&tney 981 F.2d at 1019
(quoting Richardson v. Peralegt02 U.S. 389400 (1971));Batson v. Comm’r of Soc
Sec. Admin. 359 F.3d 1190, 1198 (9th Ci2004). The Commissioner's decision
however, “cannot be affirmedimply by isolating a specific quantum of supportir
evidence.”Sousa v. Callahgnl43 F.3d 1240, 1243 9 Cir. 1998) (citingHammock v.

Bowen 879 F.2d 498, 501 (9th ICi1989)). Reviewing courts rsticonsider the evidence

that supports as well as detrackom the Commissioner's conclusiorbay V.
Weinberger522 F.2d 1154, 115@th Cir. 1975).
DISCUSSION

Parker argues the ALJ committed fiveces: (1) the ALJ erm at Step Three in
finding that Parker did not meet a listedpmrment; (2) the ALJ rejected Parker’
credibility without subtantial supporting evidence; (8)e ALJ improperly rejected the
opinion of Parker’s physician’s assistant; (¢ ALJ did not consider all of the medicad
evidence and Parker's sympte in making her RFC determination; and (5) the A
erred at Step Five by nobrsidering the transferability gbb skills and not asking the

vocational expert a comghensive hypothetical.
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Step Three

Parker argues the ALJ erred in finginhat she did not meet listing 12.03
paragraph C(3). “Conditions contained in the ‘Listing of Impairments’ are considere
severe that they are irrebuitp presumed disabling, withob@any specific finding as to
the claimant’'s ability to pdorm his past relevant wk or any other jobs.Lester v.
Chater, 81 F.3d 821, 828 (9th Cir. 199%)s amendedApr. 9, 1996) (citing 20 C.F.R.
§ 404.1520(d)).

The claimant bears the burden tdab$ish that she meets a listinBurch v.
Barnhart 400 F.3d 676, 683 (9th Cir. 2005). Step Three, the ALJ is required t
evaluate the relevant evidence amdke sufficient findings for reviewSeelewis v.
Apfel 236 F.3d 503, 51 (9th Cir. 2001)Marcia v. Sullivan 900 F.2d 172, 176 (9th Cir
1990);Gonzalez v. Sullivar®14 F.2d 1197,200 (9th Cir. 1990).

The impairment listed at 12.03 is capted as “Schizophreni€aranoid and Othe

Psychotic Disorders” and provides:

Characterized by the onset of psychdéatures with deterioration from a
[?_rewous level of functioning. _ _

he required level of severity rfothese disorders is met when the
requwe_mfenés in both A and B are saéidf or when the requirements in C
are satisfied.

C. Medically documented history ofchronic schizophrenic, paranoid, or
other psychotic disorder of at leasy@ars’ duration that has caused more
than a minimal limitabn of ability to do basic work activities, with
symptoms or signs currently atteted by medicationor psychosocial
support, and one of the following

3. Current history of 1 or more ysainability to fundion outside a highlty
supﬁortlve living arrangement, with andication of continued need for
such an arrangement.

As to paragraph C(3), the ALJ found “there is no evidence to suggest that the cla
needs to live in a ghly structured living arrangement. The claimant has demonstr
the ability to care for personal needstenact socially and obtain and susta
employment.” (AR 18-19.)
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First, Parker argues the ALJ failed tecany record evidence to support her

evaluation of Parker’s functional abilities. Adtlagh the ALJ did notite record evidence
in her discussion of paragra@ immediately preceding that analysis she cited to
record in evaluating the paragraph B criteffsR 18-19.) Specifiddy, the ALJ discussed
Parker’s limitations in activitiesf daily living and social functioning with citations to th

record. (AR 18.) Thus, there was no error i@ &LJ’s citations. Parker also argues th

the level of functioning fouwh by the ALJ is counter to ¢éhtestimony from her sister and
her medical records that establish hehizmphrenia and her need for social and

therapeutic support. Parkeropided no recorditations for this argument and failed tp

establish that the ALJ’s finding was not supported bytsmitisl evidence.
Second, Parker argues that her fath@odsne qualifies as a “highly supportivs
living environment,” and that the ALJ errdy not considering thatTo qualify, the
environment must be “highly structured and supportive.” 20 C.F.R. pt. 404, subpt. P|
1, 8 12.00F. Examples of such a placemeataathospital, halfwapouse, [or] board and

care facility.”Id. The substance of Parker’s argurnesnthat her stability depended upon

her family support. Although a home may bjiya Parker provided neecord citations to

support her assertion that her father's homas equivalent to the regulatory exampls

described above. She has not presented suibv&tavidence of structure and support ti¢

to her living environment. Accordingly, Parlfailed to establish an error at Step Threq
Credibility

Parker challenges the ALJ’s finding twer credibility. The ALJ discounted the

following testimony that Parker gave at the hearing:

On a good night, I'll sleep eighthrs. . . . [On a bad night,] None.

| had this thought that someonddtane that | was dead and not to
talk to anybody. So | didntalk to my daughter — . . . And, every time she
called, |1 didn’t answer the phone. . | mean, | don’t know how you can
work like that if that's happening. Plusiy sleep issues — . . . | mean, if |
don’t get a good night’s sleep¢gan’t function during the day.
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_| thought that my brain was being used by the — by the government
satellites for some — something goinginrSyria. . . My biggest delusion
was that the government had a weapoade out of the — like, a sun
weapon. . . . And it was going to kill me.

In telling reality from non-reality,] [sJome days are better than others, you
now.

(AR 38, 40-41, 42-43, 44.)

The ALJ found that Parker’s testimony svaot fully credible. Specifically, she
found that Parker experienced improwent with medication management ar
compliance; she was bored rinonot working and believed shwas capable of working
but chose to discontinue employment sms; her delusional thinking does nc
significantly affect her ability tgperform activities of daily limg or interact socially; and
her limitations were not fully consistenttivthe objective medid¢avidence. (AR 20.)

In general, “questions of credibility anesolution of conflicts in the testimony ar
functions solely” for the ALJParra v. Astrue 481 F.3d 742, 1 (9th Cir. 2007)
(quoting Sample v. Schweike694 F.2d 639, 642 (9th ICi1982)). When an ALJ finds

that a claimant’s subjective symptom tie®ny is not credible, she must set forr

specific, clear and convincing reasons for disting it to ensure a reviewing court th

the determination is not arbitrarBunnell v. Sullivan947 F.2d 341, 345-346 (9th Cin

1995);Garrison v. Colvin 759 F.3d 995, 1014 (9th CR014); SSR 96-7p. “If the ALJ’s
credibility finding is supportetdy substantial evidence inghrecord, we may not engag
in second-guessingThomas v. Barnhar278 F.3d 947, 959 (9th Cir. 2002).

First, the ALJ found Parkemot credible because eslexperienced improvement

with medication management and complianceer&éhs substantial evétice in the record
to support this finding. In August 2011 (tledleged onset date), Parker intentional
overdosed on medication and was admittedhe hospital. (AR 298.) She reporte

paranoia and delusions, andswated with a GAF of 30.(d.) She was given a GAF of

! The GAF is a 100-point scale thatovides a “rough estimate of a
individual's psychological, social, and opational functioning used to reflect th
individual's needfor treatment.”Vargas v. Lambert159 F.3d 1161, 1164 n.2 (9t}
Cir.1998); e American Psychiatric Ass'rDiagnostic & Statistical Manual of Mental
Disorders(*DSM V), at 32, 34 (4th ed2000). According to #tan DSM-IV, a GAF score
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50 at the time of her release. (AR 299.p&dhereafter she began treatment at COPE.

Parker’s treating nurse praatitier, NP Danker rated her GASE 55 initially, then at 60
until January 2012. (AR 325,49, 351, 352.) In FebruanyNP Danker recorded tha
Parker continued to hear a slight statoursd but reported no other hallucinations

delusions, and her GAF was$a. (AR 347.) Examining pshologist Glenn Marks rated
Parker's GAF at 55-60 in March 2012, acoihcluded she could do work that was n

ot

complex or interactive. (AR 392-96.) In Ap2012, COPE completed an assessmegnt

finding that Parker had made significantpimovement, and Parker stated that she was

doing much better than at the time of her Estessment and was serious about returrjing

to work. (AR 383.) NP Dankecontinued to rate Parker's GAF at 65 until September

2012, and Parker did not rep@ny psychotic symptoms dng this period. (AR 534,
536, 538, 541, 544544, 580, 582.) In Qober and November, NPanker recorded &

GAF of 60 and, in November 2012, Park®¥gan to report psychotic symptoms. (AR

584, 586.) In 2013, Parkewitched from COPE to COD& She was still experiencing

delusions and treating physician’s assistargd&er GAF at a 51. (AR 647.) As noted hy
the ALJ, Parker continued during thisme to attend Camp Wellness and Art

Awakenings. (AR 649.)

Parker relies upon th&arrison case, in which the court concluded the ALJ

“improperly singled out a few p@ds of temporary well-beinfjom a sustained period of

impairment and relied on those instances to discredit Garri&arrison v. Colvin 759

F.3d 995, 1018 (9th Cir. 2014). Rar fails to provide any record citations to support th

contention (Doc. 31 at 11-12), which greathdarmines her argument and is in violatign

of the Local RulesSeelLRCiv 16.1(a)(4). Park’s factual records distinct from the

evidence inGarrison Here, Parker improved and stated with treatment from the

alleged onset date of Auguadl1l, through October 2012. Aftinat time, she did have a

recurrence of psychotic symptoms that are evident in the November 2012 and Fe

between 41 and 50 describes “serious %rénpl’oor “any serious impairment in socia
occupational, or school functioning.” A GAdeore between 51 to 60 describes “moder
symptoms” or any moderate difficulty in@al, occupational, aschool functioning.”
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2013 records (Parker switched mental hesdtvice providers and there is a record gap

between these two dates, dgriwhich Parker’'s symptonand treatment are unknown).

Although Parker’s improvement was not with@et-backs, there substantial evidence
to support the ALJ’s finding that she improved with treatment.

Second, the ALJ relied upon Parker’'ssuut, and discontinuation, of employmer
training finding it was inconsistent with sdibling limitations. In mid-2012, Parke
expressed boredom without woskd entered an employmenmdining program, DKA. In
July 2012, COPE documentdtiat Parker was doing well at DKA. (AR 580.) |

September, Parker told her case manager that she was feeling better (after sy

lithium toxicity) but did not fel well enough to work and stwas not going to complete

her DKA training. (AR 593.) Therefore, the Als finding is supported by substantiz
evidence in the recordrurther, at the hearing, Parker testified that her employn
specialist at DKA did not think she would hbéle to work. (AR 33.) That testimony i
inconsistent with the administrative redp which documents her discontinuation ¢
employment services. (AR 593.) The ALJymeely upon inconsistencies between
claimant’s testimony and the recof®ke Molina v. Astryeés74 F.3d 1104, 1112-13 (9t}
Cir. 2012).

Third, the ALJ found thaParker's statements weret fully corroborated by
objective medical evidence. Drs. Marks andchi®s both concluded Parker could wot

despite her reported delusioasd diagnosis of schizophrenia/ schizoaffective disord

(AR 144-47, 149, 392-96.) A claimant’'s sabijive testimony can be rejected, in paf

based on a doctor’s opinioSee Carmickle v. Comm’r Soc. Sec. Adn%f3 F.3d 1155,
1161 (9th Cir. 2008).

Because the Court findsahthe ALJ relied on severahlid clear and convincing
reasons, supported by substantial evidence, to discount Packedibility, the Court

need not evaluate the remiag finding by the ALJId. at 1163.
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Treating Physician’s Assistant

Parker argues the ALJ should have giweeight to Ahmadraylor, her treating
physician’s assistant. On February 6, 20PA Taylor completed a medical sourg
statement. He found that Parker hadlinotations on remembering, understanding, a
carrying out simple instrgions; marked limitations irmaking judgments on simplg
decisions, interacting appropriately witbublic, supervisors, and co-workers, ar
responding to work situations; and extre limitations on understanding, rememberi

and carrying out complex instructions, and making complex o®sis(AR 639-41.) PA

Taylor stated that to his kwledge these limitations weregsent as of January 23, 20138.

(AR 640.)

The ALJ gave Taylor's opion limited weight becauske is not an acceptable

medical source. (AR 21.) The ALJ relied upoe tlact that Taylor's assessment dre
from Parker’s self-reported syngms. Also, Taylor only saw Parker once or twice befg
providing his opinion, and he did not adds her prior improvements or GAF scor
from her treatment records.

Because the opinion of a physician’s assists not entitled to the deference give
the opinion of an acceptable medical soug€eC.F.R. 88 404.1513(&) (d), to discount
his testimony as an “other” medical sousre ALJ need provide only germane reasof
Molina v. Astrue674 F.3d 1104, 1111 ¢9Cir. 2012) (contrastinthe requirement that a
treating physician’s opinion can be rejecmuy with specific,legitimate reasons). In
contrast to the weiglgiven to PA Taylorthe ALJ gave significant weight to consultin
examiner Dr. Glenn Marks’s opom. An ALJ is allowed to ge additional weight to Dr.
Marks because he was an acceptable medical séulaknson v. Astrye303 F. App’x
543, 545 (9th Cir. 2008).

The ALJ relied upon the fattat PA Taylor's assessntairew from Parker’s self-

reported symptoms. This is a germane reason to discount his ofsg@enKoepke v.

2 It is notable, however, that the ALJ’s reason for discounting PA Tayl
opinion is equally applicable to Dr. Marks — no treating history and no record review
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Comm’r Soc. Sec. Admird90 F. App’x 864, 866 (9th Cir. 2012). For example, H
Taylor stated that Parker hbsen unable to work for the past five years; however,
gave January 2013, as the effective datetlie limitations he found. PA Taylor als(
noted that Parker reported that her impairments have impacted prior employ
relationships. (AR 640.) In light of the fatttat PA Taylor begato see Parker only in
2013, this informatio comes solely from formation provided byParker. PA Taylor
referred to a psychiatric assessment (A¥®)6 but the administtwe record does not
contain such an assessment from CODAC where PA Taylor worked.

The ALJ relied upon PA Taylor’s limiteaelationship with Parkr at the time he
offered his opinion. In conjunction with thahding, the ALJ noted that PA Taylor dig
not address any of Parker’'s treatmentords reflecting prior improvements or GA
scores. These are specific reasons germatmestaitness and supported by the record.

The ALJ did not err in giving PAaylor’s opinio limited weight.See Fleming v.
Astrue 303 F. App’'x 546, 5489 (9th Cir. 2008) (findingqwurse practitioner’s opinion
was properly discounted because it religtbn self-reporting andxceeded limitations
found by physicians).

Residual Functional Capacity

Parker argues that éhALJ's RFC failed to account for her delusions a
disconnect from reality. ThéLJ's RFC finding was suppted by the opinion of
examining psychologist Glenn Marks and tB&ate agency consultants. Dr. Marks
opinion constitutes substaritiavidence to suppbithe ALJ's RFC finding because he
conducted an indepeent exam of ParkeiSee Tonapetyan v. Halte?242 F.3d 1144,
1149 (9th Cir. 2001). Psychologist Ericrider reviewed the records and offered
opinion consistent with that of Dr. Mark®R 147-49, 396.) Thughere was substantia
evidence in the recd to support thdLJ's RFC finding.
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Step Five

Parker argues the ALJ erred at Skpe by not including her delusions in th
hypothetical to the vocational expednd by not making a finding regarding th
transferability of job skill$.

When an ALJ findghat a claimant has transferable job skills, she is requires
make specific findings in gyport of that findingBray v. Comm’r Soc. Sec. Admib54
F.3d 1219, 1223- 26 (9th Cir. 2009) (requirthg ALJ to comply wh SSR 82-41, even
if there is testimony of a vocational expettiere, the ALJ did not make a finding thé
Parker had transferable job skills and, lbase the vocational expert’s testimony, th
ALJ identified only unskilled wik at Step Five. (AR 22.) Asoted in SSR 82-41, ever

when a claimant has no traesdble skills, she may be foumdt disabled based on a

ability to perform unskilled wd. Therefore, the ALJ's omission regarding Parker

transferable work skills was not error.

Next, Parker contends the ALJ failed iteclude all of her limitations in the
hypothetical she posed tithve vocational expert. An AL may rely on a vocationa
expert’'s testimony only if she poses a hypdital that includes all of the claimant’
limitations, which must beupported by the recortlagallanes v. Bower881 F.2d 747,
756 (9th Cir. 1989). Here, the ALJ asked Woeational expert a hypothetical based up
the RFC limitations found by the ALJ. (AR9, 54-55.) The Court Badound no error in
the RFC. Therefore, the hypothetical includgidof the claimant’s limitations as foung
by the ALJ and it was not error. The ALJ wasitbad to rely upon th vocational expert’s
testimony in making her finding at Step Five.

CONCLUSION

The Court concludes the ALJ did not errtasany of the claims raised by Parke

Therefore, Parker is not entitledrilief and her appeal is denied.

Accordingly,

3 Parker indicates these issues als?liimte Step Four. (Doc. 31 at 19-20
However, at Step Four, the ALJ found Parkeuld not perform her past relevant worl
Parker does not challenge this finding.
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IT IS ORDERED that Plaintiff's case iDISMISSED and the Clerk of Court
shall enter judgment.
Dated this 27th day of May, 2015.

D. Thomas Ferraro
United States Magistrate Judge
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