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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Cassius Clayton Whitehéa No. CV-14-2481-TUC-LK
Petitioner, ORDER
V.

Charles L. Ryan, et al.,

Regpondents.

Petitioner Cassius Whitehead has filedPetition for Writ of Habeas Corpu
pursuant to 28 U.S.C. § 225B8efore the Court are theetition (Doc. 1), Respondents
Answer (Doc. 20), and Petitioner's Reply aaxtompanying declatian (Docs. 29, 30).
The parties have consented to Magistrate Judge jurisdiction. (Doc. 34.)

FACTUAL AND PROCEDURAL BACKGROUND

Whitehead was convicted in the Pimau@ity Superior Couron four counts of
armed robbery, five counts of kidnappingn teounts of aggravated assault, and fi
counts of attempted first-degree murdero¢D20, Ex. U.) The il judge sentenced
Whitehead to prison terms totaling 118 yedis) (

The Arizona Court of Appeals summarizéee facts in support of Whitehead’

convictions:

Whitehead entered a bank wearing amsisk and gloves. He pointed a gun
at bank employees and ordered thengite him cash from the bank vault
and cash drawers. Some of thesengancluded tracking devices. A key
from the bank also fell in the bag. Whitad left the bankn a car that
police officers found abandoned about ten minutes later.
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__Using the tracking system fromettbank, officers found Whitehead
riding a bicycle away from where a aaatching the description of the one
driven by the bank robber was parkddhe officers sawVhitehead get off
the bicycle, pull a gun from his bag ajuhp over a wall into a residential
area. Soon after, he began firingthe officers, injuring two of them.
Whitehead then began running away, andfficer shot him, stopping him.

(Id., Ex. Aat 2.)

Whitehead appealed and the Arizona CairAppeals affirmed his convictions

and sentencesld(, Exs. A, E.) Whitehead'’s Petitionrf®Review to the Arizona Supreme

Court was deniedld., Exs. B, C.) Whitehead filed ldotice of Post-conviction Relief
(PCR). (d., Ex. V.) He then filed a pro se PCRigen, which he subsgquently amended.
(Id., Exs. W, X.) After a multi-dg evidentiary hearing, the PCR court denied relief., (
Ex. Y.) Whitehead apmaled and the Arizona Court @ippeals affirmed, adopting the
PCR court’s ruling.Ifl., Exs. Z, AA.)

DI SCUSSION

Whitehead raises six claims. (Doc. Wjthout conceding the point, Respondents

do not contend that Whiteheadléa to exhaust any of the claims. (Doc. 20 at 11.) Th
the Court will review all six claims on the merits.

Legal Standardsfor Relief under the AEDPA

The Antiterrorism and Effective Deafenalty Act of 1996 (AEDPA) created i
“highly deferential standard for evaluating staburt rulings’ . . . demand[ing] that statq
court decisions be givendlhbenefit of the doubtWoodford v. Visciotti 537 U.S. 19, 24
(2002) (per curiam) (quotingindh v. Murphy 521 U.S. 320, 333 7. (1997)). Under the
AEDPA, a petitioner is not entitled to habea$ief on any claim “adjudicated on thg

merits” by the state court unless that adjudication:

(1) resulted in a decision that svacontrary to, orinvolved an
unreasonable apgllcatlon of, clearly &dithed Federal law, as determined
by the Supreme Court of the United States; or

(2) resulted in a decision thawvas based on an unreasonable
determination of the facts in light ahe evidence presented in the State
court proceeding.

14

LIS,

} e

D




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

28 U.S.C. § 2254(d). The lastlevant state court decisiaas the last reasoned stat

decision regarding a clainBarker v. Fleming 423 F.3d 1085, 1091 (9th Cir. 2005

(citing Ylst v. NunnemakeBb01 U.S. 797803-04 (1991))jnsyxiengmay v. Morga®03
F.3d 657, 664 (& Cir. 2005).

D

N

“The threshold test under AEDPA is whether [the petitioner] seeks to apply g rule

of law that was clearly established at theetims state-court conviction became final
Williams v. Tayloy 529 U.S. 362, 390 (2000). Therefore, to assess a claim u
subsection (d)(1), the Court must first identifie “clearly established Federal law,” i

any, that governs the sufficiency of the alaion habeas review. “Clearly establishe

L’\del

:j"

federal law consists of the holdings of the Supreme Court at the time the petitioner’'s sta

court conviction became finaWilliams 529 U.S. at 365see Carey v. Musladirb49
U.S. 70, 74 (2006).

The Supreme Court has provided @unde in applying each prong of

§ 2254(d)(1). The Court has explained thastate court decision is “contrary to” th

Supreme Court’'s clearly established precesla@htthe decision gpies a rule that

1%

contradicts the governing law set forth ilm$le precedents, thereby reaching a conclusion

opposite to that reached bye Supreme Court on a matter of law, or if it confronts a
of facts that is materially indistinguidble from a decision of the Supreme Court b
reaches a different resulilliams, 529 U.S. at 405-0&ee Early v. Packeb37 U.S. 3,
8 (2002) (per curiam). Under the “unreadaeaapplication” prag of § 2254(d)(1), a

federal habeas court may grant relief whestade court “identifies the correct governing

legal rule from [the Supreme] Court’s cases lnuteasonably appliesto the facts of the

set

ut

particular . . . case” or “unreasonably extends a legal principle from [Supreme Gourt

precedent to a new context where it shouldapyly or unreasonably refuses to exte
the principle to a new context where it should appWifliams 529 U.S. at 407. For g

federal court to find a state court’'application of Supreme Court precede

nd

“unreasonable,” the petitioner must show that the state court’s decision was not mere
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incorrect or erroneous, blwbjectively unreasonableld. at 409;Schriro v. Landrigan
550 U.S. 465, 473 (2007Yisciotti, 537 U.S. at 25. “A state court’s determination tha
claim lacks merit precludes federal habeasef so long as “faminded jurists could
disagree’ on the correctness of the state court’s deciditanrington v. Richter 131 S.
Ct. 770, 786 (2011) (quotingarborough v. Alvaraddb41 U.S. 652, 664 (2004)).

Under the standard set forth in 8§ 2254(}){(#abeas relief is available only if th¢
state court decision was based on arasonable determination of the fadtsller-El v.
Dretke 545 U.S. 231, 240 (2005) (Miller-Al). In considering a challenge unde
§ 2254(d)(2), state court factual deterntiols are presumed to be correct, and
petitioner bears the “burden @ébutting this presumptioby clear and convincing
evidence.” 28 U.S.C. § 2254(e)(Landrigan 550 U.S. at 473-7Mliller-El I, 545 U.S.
at 240.

Clam 1

Whitehead alleges trial counsel waseffective for the following reasons
(a) counsel did not conduct sufficient voir dioe strike jurors with law enforcemen
backgrounds; (b) Whitehead wdsnied unrestricted accesscmunsel; (c) counsel failed
to preserve 8atsonchallenge based on religious affiliation; (d) counsel failed to cond

an adequate investigation;dafe) counsel failed to communicate and collaborate with

counsel. Whitehead was repeasged at trial by Kyle Ipsoas lead counsel and Someg

Chyz. All of the IAC claims are based on Ipson’s performance.
Standard for IAC Claims
IAC claims are governed bS$trickland v. Washingtor66 U.S. 668 (1984). To

prevail underStrickland a petitioner must show thatwusel’s representation fell below
an objective standard of reasonableness atdtie deficiency prejudiced the deferise.
at 687-88.

The inquiry underStricklandis highly deferential, rad “every effort [must] be

made to eliminate the distorting effects ofdsight, to reconstruct the circumstances
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counsel’s challenged conduct, and to evaltlageconduct from cowel's perspective at
the time.”ld. at 689. Thus, to satisi@trickland’sfirst prong, deficient performance, i
defendant must overcome “the presumption that, under the circumstances, the cha
action might be considered sound trial strategy.”

A petitioner must affirratively prove prejudiceld. at 693. To demonstrate
prejudice, he “must show that there igemsonable probability that, but for counsel
unprofessional errors, the result of theoqgeeding would havebeen different. A
reasonable probability is a probability sof@int to undermineconfidence in the
outcome.”ld. at 694.

a. JurySelection

Whiteheadallegescounselshould have explored thaw enforcement connection$

of jurors Glenn, Sonntag, Fancher, and Wiake, in light of the victims being police
officers.

During jury selection, juror Wakefield aded that she worketbr the Attorney
General’s office as a legal assistant in thel division and that the agency representg
corrections officers and probatioffficers. (RT 11/3/08 at 116-17, 175Juror Fancher
stated that her son-in-law was with the Pi@@unty Sheriff but tht would not influence
her and she had no doubt she could be fainéodefendant. (RT 14/08 at 35-36, 172.)
In ruling on this claim, the PCR court notétat jurors Fancher and Wakefield wel
alternates; therefore, Petitioner wasot prejudiced by their psence on his jury. (Doc

20, Ex. Y at 4.) Because thelyd not serve on the jury thaeliberated, there is not g

D ;1I§T refers to transcripts filed by Respondents as part of the state court re
oc. 21.

2 Whitehead alleges that Fancher was notlégrnate but serveon the jury; he

agrees that Wakefield was an alternatee Tourt is unable to verify which jurors

rendered the verdict based on the avadlathnscripts. Because Whitehead has 1
rebutted the state court’s fact-finding on tpmnt with clear ancdtonvincingevidence,
the Court accepts it as trugee28 U.S.C. 2254(%)(1). Rher, Whitehead makes nq
argument specific to Fancher and there argmands to find that the outcome of th
case would have been diffetaf Fancher had sat oteliberation on the case.
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reasonable likelihood Whitehead would nbave been convicted if counsel hg
challenged these jurors for cause.

Juror Sonntag disclosed that he had wdnwith potential withess Donald Bley fo
15 years but stated that would not @asproblem in evaluating his testimohyRT
11/4/08 at 92-93.) As a contraafficer for Raytheon he hacbntact with federal agents
but had no doubt heould be fair to the defendantd( at 102.) Also, he had taker
business law classedd(at 147-48.) During voidire, juror Glenn stated that he owne
“a lot” of guns and shooting was his hobWRT 11/4/08 at 131154.) He had been
employed by the Arizona Departmenft Corrections for 11 yearsld( at 135-36, 154.)
He had knowledge of the law in relation dorrections work and a brother-in-law thé
was a district attorney out of statéd.(at 148, 165-66.) When leed by the Court, juror
Glenn stated that he coulie fair to the defendant drthe prosecution and make
decision based on the evidendd. at 157.)

Whitehead testified during the Rule 32id@ntiary Hearing thahe told counsel
Chyz that he had a problem witheéBh and he wanted him off the jUryRT 3/29/11 at
113.) “Co-counsel Somer Chyz testified thia¢ Petitioner did have reservations abg
one juror (Glenn) because of his job at A&reona Department o€Corrections, but does
not recall a discussion about striking the jur¢Doc. 20, Ex. Y a#.) Counsel Ipson did
not remember a conversation about Gletth) The PCR Court denied this claim findin

no prejudice based on jury selection:

Each juror was questioned during vdire concerning whether they could
be fair and impatrtial to the defendaand the prosecution, and would have
been removed from the pdnkthey could not bempartial. The Petitioner
IS unable to provide any evidence fravhich this Court ca conclude that
“but for” these jurors, Petitiomevould have ben acquitted.

% Donald Bley did not testify atial; his brother was a witness.

_ * In the Addendum, Whiteheaalleges that juror Gleniwoked familiar, lived in
his old neighborhood, and looked at him ‘graeyed.” Whitehead did not testify to thos
facts during the PCR court identiary hearing. He alsalid not testify that he
communicated that information to caah Ipson or Chyz. (RT 4/29/11 at 13.
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(Id. at 4.)

Whitehead’s argument amounts to a combenthat Ipson should have questione
Sonntag and Glenn furtheabout their law enforceemt connections. However
Whitehead does not articulate any necessdlyweup questions that were not asked
Glenn or Sonntag. Most critically, both juronsere asked if theyauld be fair to the
defendant, despite their backgrounds, and Hwtly assured the Cduhat they could.

Even if counsel was deficient for faifj to communicate ih Whitehead during
the voir dire process, there is no evidence @lann or Sonntag were biased or that t
outcome of the proceeding would have bdéferent if they hadbeen struck. The PCR
court’s denial of this claim was not objectively unreasonable.

b. Access to Counsel

Whitehead alleges he did nloave free access to counfedon; specifically, that
counsel did not consult withim during jury selection. Witehead frames this claim aj
one of complete denial of counsel. Undiémited States v. Cronicd66 U.S. 648, 659
(1984), prejudice will be presuméida defendant is denied ansel at a critical stage o}
the proceedings. This standard is not applicable here because Whitehead’'s @
conducted voir dire and pengtory strikes and co-counsel Chyz communicated W
Whitehead during that process.

In denying Whitehead’s access taineel claim, the PCR court stated:

_ Jail visitation records indicate that Trial Counsel and his
investigators met with Petitioner affénal Counsel’s_aPp0|ntment_, and this
communication was before and included #ctual trial. At the evidentiary
hearing, Trial Counsel did acknowledgs kisits were short in comparison
to his investigator's visits witlthe Petitioner, but the jail records and
testimony by Trial Counsel do natstablish there was a failure to
communicate with Petitioner.

> Whitehead also citeGeders v. United State425 U.S. 80 (1976). That case
not applicable because the SiXmendment violation in thatase was limited solely to &
situation where the defendant was deniedainwith counsel during an overnight rece
that occurred between his direct testimamyl cross-examination. 425 U.S. at 91.
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(Doc. 20, Ex. Y at 3.) HeréWhitehead is not alleging general lack of access a
addressed by the PCR court. &igues only that he wasrded access to counsel durin

jury selection. As addressed above in $aibt (a), Petitioner hafailed to establish

prejudice arising from counsel’s conduct durjogy selection. For the same reason, hi

access to counselaim fails.

C. BatsonObijection on Religious Grounds

Whitehead alleges counsel was figetive for failing to preserve @atson
challenge to juror L. based drer religious affiliation. Orappeal, the court found thal
counsel had not preserved altbnge based onlrgious affiliation. (Doc. 20, Ex. A at
10.) The Court went on tmote that, although striking juror based on religious
affiliation was improper under state law, thesecutor’s strike wabased on his belief
that the juror was confrontational not thre impermissible ground of religiorid(at 11.)
The PCR court similarly concluded thathitehead suffered no prejudice by counse
actions because the strike of juror L. was$ impermissible. (Dc. 20, Ex. Y at 5.)

Central to resolution of this claim tee merit of the underlying state l&atson
challeng€, which was addressed on appeal andheyPCR court. As a general matter,
federal court will not review a statewt’'s determinations on state lagee Estelle v.
McGuire 502 U.S. 62, 67 (1991) i{“is not the province of a federal habeas court
reexamine state-court determioas on state-law questions”Jphnson v. Sublet63
F.3d 926, 931 (9th Cir. 1995). Under tAEDPA, the Court assesses whether the P(
court’s decision, that trial counsel was nadffactive, was an unreasonable application
Supreme Court law to the facts. Tagpellate court determined thaBatsonchallenge
based on religious affiliatiomould not have been sussful. Thus, Whitehead canno

establish prejudice because there is notaaaeable probability thdte would have won

® As discussed below in Claim 4,ethUnited States Supreme Court has 1
recognized aBatson claim based on religious dfation. However, Arizona does
rz%%ol nize such a clainstate v. Purcell18 P.3d 113, 120, 19%riz. 319, 326 (Ct. App.
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relief if trial counsel had preserved tbkaim for appeal. The PCR court’s decisttmat
Petitioner's trial counsel was not ineffee for failing to preserve the Batsot
challengewas not an unreasdbnia application ofstricklandto the facts.

d. Pretrial Investigation and Preparation

Whitehead argues that Ipson’s pretpagéparation was inadaegte, as evidenceo
by: (i) failing to timely provide a notice adefenses to the presution along with a
witness and exhibit list, and failure to file with the court a jgnetrial statement;

(i) failing to timely investigate and prode factual support for the “dual-defensg

(misidentification and third-p&y culpability) includng eyewitnesses, medical personngl

and first responders, and TRddficers; (iii) failing to pesent medical records and
medical expert; (iv) failing to retain a ballistiegpert; (v) failing to retain and prepare 3
ID expert prior to trial; and (vi) not callindpe witnesses he expredsan intent to call.

I Pretrial Filings

Whitehead alleges that counsel failedtitoely provide a notice of defenses an
witness and exhibit lists, and failed to filgoant pretrial statemanThe PCR court found
counsel’s conduct unreasonable — “[t]rial Counga$ late in his disclosure of withesse
failed to obtain Board of Inquiry transcriptmd failed to file a joint pretrial statement.
(Doc. 20, Ex. Y at 3.) Howevethe court concluded that Whitehead was not prejudif
by counsel’s omissionsld) With respect to counsel’s farkl to obtain Board of Inquiry
transcripts, the PCR court foutidlat Petitioner “is unable to puito a particular line of
guestioning or discrepancies between thadirteony at trial and the transcripts whic
undermine the credibility gbolice officer testimony.” (Doc20, Ex. Y at 6.) Therefore,
the PCR court found no prejudi arising from counsel’s @ons on cross-examination
(1d.)

The Court finds these rulys were not objectively ueasonable. The trial cour

did not preclude the defense from introdigciany evidence due tate disclosures.
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U

Whitehead fails to identify any prejudiceising from counsel’'s omissions. Thereforg

this subclaim is without merit.
il. Investigation
Whitehead argues that counsel d@octed an untimely and inadequate

investigation. After a multi-day evidentia hearing, the PCR court addressed

Whitehead’s claim thatounsel conducted a deficient investigation:

Trial counsel's testimony was &h he relied on the interviews
conducted prior to beingssigned the case, using interviews conducted by
the State and Defendant’s previous ¢y to determingvhether a witness
would provide favorable testimony. Ah evidentiary hearing on March 28,
2011, Trial Counsel testified thatshinvestigators attempted to contact
witnesses who lived in an apartmhecomplex near the scene of the
shooting, but found that these witnesses no longer liwdtie complex.
Trial Counsel in his testimony also tadd his frustration with the Petitioner
who told counsel that he knew witommitted the crimes, but would not
disclose this person’s name.

At the March 29, 2011 EvidentiaHearing, Trial Counsel further
testified that there were at least #hreisits to the scene of the crime to
attempt to interview witasses, he reviewed nine boxes of material, and
investigated several lE)_otentlal defensésgal Counsel testified about his
attempt to connect this crime toaher robbery in the area, but upon
further investigation found the desdrgn of the unmasked perpetrator who

robbed a check cashingusiness, did not match the description of the
individual in this case.

(Doc. 20, Ex. Y at 3.) The A court concluded that, evén\Whitehead could establish
an inadequate investigatiohe failed to establish amgrejudice from the absence of
additional witnessesld.) Regarding which witnesses caah called at trial, the PCR
court held that is a tacticdlecision not subject to an ineéftiveness claim if there is a
reasoned basis. (Doc. 20, BEx.at 5.) The PCR court colutled that Petitioner had not
established how the cited witnesses wouldehehanged the outcome of the tridd.)
Therefore, the court found t#ener had not shown counsekstions to be deficient o
that he was prejudiced by Ipson’s decisidd.)(

Whitehead argues he was prejudiced thg inadequate investigation because
Ipson could have presented the followingdewnce: witness KyleColberg could have

testified that she was able to drive down &estreet (despite a quad covering that street)
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and heard a number of shoBfficer Magos saw a black male inside the “quadded” area,
west of where Whitehead was shot, he samebody enter a residence, and he say a
vehicle speed off; other witnesses testifieti¢aring a “gun battle” and that officers wele
returning fire; and Aaron Wilore as an alternate suspect.

Ipson testified that he ae all nine boxes of disdare from the state and used
anything helpful. (RT 3/29/11 at 36-37; R@/20/11 at 78.) He used the witness
statements to determine wheth@low-up with a particulaperson would be worthwhile.
(RT 3/29/11 at 42.) In making those d®ons he considered that numerous police
officers identified Whitebad as the shootetd( at 43.) Ipson testified that, based on his
professional judgment, he made a tacticaligien not to call any fact witnesses because
they were not helpful or wodlhave created unwat confusion. (R®6/20/11 at 46-47,
54.) Ipson was confident he pursued all giesdefenses for Whitehead based on the
available evidence. (RT 3/29/ht 57.) Ipson testified that members of the defense team
visited the crime scene at least three timegr o trial, attemptig to locate witnesses
and get the layout of the areld.(at 17-18, 35.) Ipson believele investigator could not|
locate any of the withesses.TR3/28/11 at 42, 43.) He tes&tl that “we did just about
everything we could to find petgpand interview people.’ld. at 100.)

Whitehead argues that, during PCR prooags, advisory counsel for Whitehead
located witness Kyle Colberg, which contradicted Ipsda&imony that no witnesses$
could be located. Regardless, Colberg’sppsed testimony does not call into question
the verdict of guilt. Althouglshe was able to enter thguadded” area, she was segn
doing so and interviewed by the polic&his does not support an implication that
someone else entered or lgie area unseen. Officer Magesibservations also do nat
implicate the jury verdict. All of the officers testified the shooting was coming from|the

northeast corner of the block. Therefores@itvations of what was occurring in the

’ Officer Heather Mah testified that the pase of setting uq_the qguad was so that
anyone entering or leaving the area wouldé&en by an officer. (RT 11/6/08 at 156-57.
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western portion of the “quadded” area amet highly probative as to the shooter
identity. Further, Whitehead was shot heading west less than a minute after the s
fired his last shots. (RT 11/12/08 at 92-231.) If someone else was the shooter, th
could not have moved unseen to a locawa@st of Whitehead ithe gap between the
shooting and Whitehead being struck.

Whitehead argues that wisses from the neighborhosdpported the idea tha
there was a shooter in another location fpsbn failed to investigate that possibilfty
Ipson testified that he ultimaly did not call the witnessemn his pretrial list because
some of them could not be located and hdid not have usef information. (RT
3/28/11 at 70-71.) Ipson stated that his itigagor went to the apartment complex acrog
the street from the shooting tbwas unsuccessful in locag witnesses that had state
they saw a light-skinned black male run thgb their complex. (RT 3/28/11 at 40-41
Two of the witnesses (Davand Gonzales), from the apartn®mn the north side of
Pima Street,had given statements imditing a man with a gun méave been located a
their apartment complex. (R3729/11 at 11-12.) Mr. Ipson did not find those stateme
very probative because a person located atthpartments could not have fired the she
at the officers, based on whehe officers were located, dhsite from where the officers
heard the shots originating, and the location of the bulletsa{ 12-13, 26, 64-66; RT

® Whitehead cites the followij evidence from witnesstatements: witness Davis

saw a man similar to defendant pointinguam @nd he described“gun battle”; Witness
Gonzales heard 30-40 shots b forth; Witness Nichols saw an officer and assail
shooting back and forth andetth a man running really fad/Vitness Martin saw a hanc
over the wall shooting and officeshooting back; Witness Bkshear described alternat
shotgun blasts and handgun fire; Witness Blegrd two differentalibers shooting back
and forth; and Officer Ramey said they did not kno#rom what location the shots
originated. In contrast to éise statements, all of the ofﬁcers’_weaﬁons were checked
only one shot had been fired, which was fritv@ gun of the officer that shot Whitehead

® Although Whitehead indicated that Davived at the TuscgrApartments on the
north side of Pima Street {R3/29/11 at 11), he thenlkd into question whether thesq
witnesses could have been in gmartment complex south of Pimd.(at 15-16). There
are apartments on Catalina éxwe, south of Pima Streddowever, they are halfway
down the block on the east side of the r@ad that location would not have allowe
someone to shoot into the frooit the officers that wertacing west and southwest fron
the intersection of Pima Street and Catalina Avenue.
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6/20/11 at 79-80, 83, 85.) The defense stigator interviewed a Cody Nichols but
based on testimony at the evidentiary hegrime likely locatedhe wrong person. (RT
3/28/11 at 25; RT 3/221 at 30.) Additionally, the witrss statement of Nichols indicate
seeing something a block down from the g;emhich was not exculpatory. (RT 6/20/1}1
at 32-33.)

Ipson testified that the defense team kxbknto Aaron Wilmoe as an alternative

L

suspect and discovered that he and Whitelbesd no resemblance to one another, so it

was not possible officers had mistaken Whitehead for Wilmore, as a third-party suspec

(RT 3/28/11 at 35-36; RT 39/11 at 41.) Wilmore was dasdkinned, about two incheg
shorter than Whitehead with a stockienldhuand with a “prettyextensive” afro. (RT
3/28/11 at 37.)

In sum, it was not objectively unreasoralbbr the PCR court to conclude that
Whitehead was not prejudiced by Ipson’s stigation and decisi@on which withesses
to call at trial.

V. Medical Evidence

Whitehead argues counsel was ineffectisefailing to obtain, review, and utilize
all available medical recordsle alleges that Officer Beruldeld the Board of Inquiry
that he shot Whitehead onetheft side of his body, a@anthe Tucson Fire Department
records indicate a wound to his left abdométhitehead alleges ¢he was evidence he
was shot more than once. Further, Whitehadeges counsel should have presented
independent expert medical testimonyight of the inconsistencies.

The fact that Whitehead had a woundhie left abdomen does not contradict
testimony that he was shot tme right side because eviadenestablished that the bullgt
exited Whitehead’s body (although it was retavered). Further, counsel Ipson testified
at the PCR evidentiaryearing that he wasoncerned further investdion on this point
would confirm that Whitehead had beeroshy Officer Berube (RT 3/28/11 at 68.)

Because counsel wanted keave open the argument thatthird-party shooter shot
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Whitehead, not Officer Berube, he testifi@dmaking a strategic decision not to purs
this issue further. Whitehead has not eatrihis heavy burden to demonstrate th
counsel’s decision on this point was not sound trial strat8gg. Matylinsky v. Budge
577 F.3d 1083, 1091 (9th Cir. 2009).

V. Ballistics Expert

Whitehead argues that couhskould have retained albstics expert. He argues
generally, that counsel Ipson could not adegly cross-examine the officers about t
ballistics without obtaining his awindependent forensics intiggtion. In particular, he
contends that if an expehad challenged the state’s tineabout the location of the
shooter, in contradiction of Officer Mah’testimony, it would hee undermined her

testimony regarding the identity of the shooter.

The PCR court found that“trains credulity” to find that a ballistics expert could

have “completely undermine[d] the testimonynadiltiple police officersas to the events

of the shootings. (Doc. 20, Ex. Y at 6.) Tékre, the Court found no prejudice arising

from counsel’s failure toetain a ballistics expert.

Officer Mah was not alone in her tesony about the location of the shoote
Although she was the only officer that testifim seeing the shooter’s face during any
the shooting, numerous officers testified tha person shooting was in the same ya
identified by Officer Mah. Additionally, sevdrafficers testified to seeing the shooter i

the back of a pickufruck inside the yard.

Officer Mah did not mention the truck, bshe testified that thsuspect must have
been “standing on something” when pkced his hands on the wall and fired his

weapon. (RT 11/6/08 at 159.) Whitehealileeupon the testimony of Detective Hansgn

that a person could not have used the wal asst if he was ithe truck, based on the

bullet trajectory. (RT 11/7/08 at 153.) Thilse jury was offered testimony that Officer

Mah may have been wrong alhdbe shooter’s specific lotan at the time he fired the

first shots. Despite hearing that evidence, the jury concluded there was suff
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evidence to convicWhitehead. There is not a reasbigaprobability that additional

evidence to support thisebry would have changed the outcome of the trial.

A ballistics expert could have called into question the exact angle of particulal

shots, however, it is pure speculation aggest such testimony would have undermin

the testimony of the officers as to the geh&eation of the shooter. Thus, there is no

reason to believe such testimony wouldve called into gestion Officer Mah's

identification of Whitehead as the shootikrwas not objectively unreasonable for the

PCR court to conclude that Wihead was not prejudiced byursel’s failure to retain a
ballistics expert.
(vi) ID Expert

Prior to trial, counsel gave notice thegt would be calling alD expert. However,

during trial, he changed experts. Whiteheadues it was deficient for counsel not to

retain an ID expert prior to trial. Hecares the late retention prevented counsel fr
using Dr. Davis's theories in cross-exaation of the witnesses that identifie
Whitehead. Further, it led to objections, bermonferences, and two voir dires of D
Davis during her direct examination.

With respect to the lateetention of identification expert Dr. Deborah Davis, tf
PCR court found Petitioner’sypothetical argument thatehexpert would have beer
more compelling if counsel had retained karlier was unsupported. (Doc. 20, Ex. Y
7.) The Court found no prejudiceith respect to counseli®tention and preparation o
Dr. Davis.

Despite the late retention of Dr. Dayithe trial court did not preclude he
testimony or her PowerPoint peggation. It is theoreticallpossible that counsel coulg
have more effectively utilizethe evidence from Dr. Davisith earlier preparation, but
Whitehead fails to articulate what counselld have done. Further, Whitehead has 1

identified any prejudice arisinigom the fact that the late disclosure caused interruptis
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to Dr. Davis’s testimony. ThBCR court’s denial of this claim for lack of prejudice wa
not objectively unreasonable.

e. Communication with Co-counsahd Inconsistent Theories

Whitehead argues that counsel Ipson ¢atie coordinate with co-counsel Chy
regarding defenses, he abaneldra mere presence defenke, presented contradictor
theories about who shot Whitehead, and hledao request a mere presence instructi
and/or a third-party defensesinuction. (Doc. 1-1 at 51.)

With respect to inconsistencies betwasgstements to the jury by Petitioner’s tw

counsel, the PCR court held that isolatedtakes over the lengthy trial did not amount

ineffective assistance. (Doc.,2Bx. Y at 9.) During jury dection, counsel Chyz gave a

mini-opening in which she twice stated tawgpective jurors thaDfficer Berube shot

Whitehead one time and that Whitehead was$ culpable but nrely present. (RT

11/3/08 at 101-02, 103; RT1/4/08 at 83-84, 85.) Duringshbpening statement, counse

Ipson stated that the parties did not kndwOfficer Berube or someone else she
Whitehead. (RT 11/5/08 at 85.) During the coun$érial, counsel Ipson told the cour
that he was relying upon a mistaken identBfense not a true mere presence defer
(RT 11/6/08 at 63-65.) During his closinggament, counsel Ipson questioned who sH
Whitehead, was it Officer Berube or someetse? (RT 11/21/08 at 126-27.) He went ¢
to argue that this unknownhatr person shot at the padi officers, not Whiteheadd( at
128.) The inconsistencies between what cou@bgk said during jury selection and wha
counsel Ipson stated during closing argurmel® days later were insignificant. Bot
counsel argued that someone else shdhatpolice, not Whitedad; whether counse
labeled the defense one of mere preseamcenistaken identity, they are similar ng
contradictory. The PCR court’s denialtbfs claim was not objectively unreasonable.
With respect to counsel’s failure to regtia “mere presence”fyinstruction, the

PCR court found no prejudice because the faoeived an identification instruction an
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the evidence of Petitioner’s guilt was overwheigi(Doc. 20, Ex. Y at 9.) The jury wa

instructed on identificatiorwhich was the central issue:

in addition to showing # commission of these offesit is necessary and
incumbent upon the Sttto ﬂrove beyond a reasonable doubt that the
defendant was the one who coitied them. If ¥ou entertain any
reasonable doubt as the question of the idéty of the person who
committed these offenses, you miistl the defendant not guilty.

(RT 11/24/08 at 13.) The evidence of Whitatis guilt was substantial, including mor
than one witness that identifi&Vhitehead as the shooter astters that identified him as
being in the same location as the shooteyjrigathe same skinohe and build as the
shooter, wearing the same clothes as thwotel, and carrying a gun. There is not
reasonable likelihood that Whitehead would not have lmmvicted if counsel had
continued to pursue a mere presencéerse and obtained a mere presence |l
instruction or some other third-party de$e instruction (which Whitehead fails t
articulate with specificity). The PCR courttenial of this claim was not objectively
unreasonable.

Finally, Whitehead argues that Ipsonldd to discuss théank robbery during
closing argument, which prejudiced him. Matness could identyf Whitehead as the
person at the bank; the connection to tbkebery was the bag containing the track
packs that Whitehead waeen carrying and that was fdun the yard whre the shooter
fired at the officers. The critat issues for the defense ceetd on what hapened shortly

before, during, and after the shootings.\Wkitehead acknowledged in his Addendum

the Petition, the shooting dominated the trislershadowing the bank robbery. (Doc. 1t

at 44.) The jury received instructions time charges arising fno the bank robbery.
Whitehead fails to articulatany prejudice arising out @dhe omission from the closing
argument. Because he has not established prejudice, this claim fails.

Conclusion

The Court considers the cumulative effeftall the IAC allegations raised by

Whitehead. The evidence agsi Whitehead was overwhealmg. It included numerous
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people that identified him asibg in the yard with a gun dhe time the shots were firec
at the officers. Officer Heather Mah iddd Whitehead as the person she saw on
bike (RT 11/6/08 at 152) arldoking over the wall at theorner of Pima and Cataling
firing at the officersifl. at 161-62). Detective Baker identified with certainty Whitehe
as the person he saw on the bitkeen with a gunand jumping out othe yard after the
shots were fired. (RT 11/12/08 at 57-58, 62.) Charles Bley ehtified Whitehead as
the person that ran east across his yardiganeighbors where ¢hshooting was heard
and that he was the same person that washghtbte police in hiyard. (RT 11/19/08 at
172-73, 174, 192.) In light dhis evidence and the entirety thie trial record, the Court

finds that none of the alledeerrors by trial counsel cresa a reasonable probability tha

Whitehead would not have beeonvicted of any of the charg@bsent counsel’s failures.

Claim 2

Whitehead alleges he was denied higlfSAmendment right to counsel free of
conflict of interest based on a conflict been the attorney’s psonal interest and
Whitehead'’s interests.

Analysis

Whitehead alleged a versioi this claim in his amended PCR Petition. (Doc. 2

Ex. X at 92-97.) The focus dfie claim was that the investiprs operated under a racia

bias against Whitehedl,but he also mentioned thevestigators’ law enforcement

backgrounds as a conflittThe PCR court found nevidence to support a claim of raciz
bias by trial counsel or the investigatasd denied the claimlleging a conflict of
interest. (Doc. 20, Ex. Y &0.) The PCR court did not adds directly a conflict of

interest based on Ipson’s personal interegtwever, because Respondents’ addres

1% Whitehead did not allege a claim of radigds in the Petitiobefore this Court.
Ipson testified at the PCR evidentiary heatimaf Whitehead’s racedlnot interfere with
his representation of him. (RT 3/28/11 at 102.)

~ ™1n a declaration, Whitehead states thaincluded a conflict of interest claim ir
his post-Rule 32 evidentiary hearing bribfjt it was edited out bydvisory counsel.
(Doc. 30.) The substance of tleddiim is unknown to the Court.
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this claim on the merits, so does the Cobee28 U.S.C. 2254(b){unexhausted claims
may be denied on the merits).

Whitehead alleges generally that thenftict is an ethical one between Ipson
personal interests and the interests of Wieideh (Doc. 1-2 at 3, 7.) Whitehead cite
several facts as evidence of the conflict. t-iceunsel Ipson used retired TPD officers
investigators when the victims ithe case were TPD officets.Second, Whitehead
alleges Ipson and the investigators diwdt conduct a timely, thorough pretrig
investigation and Ipson was nadequately prepared for tridlhird, Whitehead contends
that Ipson allowed anger and frustration riegatively impact his relationship with

Whitehead, in that he treated him with dipect and attempted to force Whitehead

confess. Id. at 5-6.) He then characterized tlonflict in varying ways: Ipson “chose the

interests, convenience and regard ofmbers of his staff and jurors with law
enforcement background ewthe legal interests of hisient” (Doc. 1-1 at 50); Ipson’s
personal and business conflicts caused hirbetoneffective (Doc. 1-2 at 8); and Ipso
had a “third person” conflict under the Amcan Bar Association Model Rules o
Professional Conduct 1.7(a)(2), which protsbrepresenting a client if there is
“significant risk” that the lawyer's represation will be “mateially limited by the
lawyer’s responsibilitiesto a third person.

To establish a violation of the SixtAmendment right to counsel based on
conflict of interest, a defendant must dematrate that counsel “actively represent
conflicting interests,” and hiperformance was defectivdlickens v. Taylgr535 U.S.
162, 175 (2002) (quotinGuyler v. Sullivan446 U.S. 335, 350 (89)). In other words, a
defendant must show “that an actual confitinterest adversely affected his lawyer

performance.”Cuyler, 446 U.S. at 348. The coumddks at whether counsel's allege

of the conflict. Whitehead alleges that Tatnf@imterrogated him,made disrespectful,
inflammatory, and unprofessional commig concerning the case and his
enforcement career. Tatman tdtetitioner to confess, he was guilty and deserved a |
sentence.” (Doc. 1-2 at 4.)

12\Whitehead noted serious problems withestigator Tatman and informed Ipscj:/
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deficient performance was the result of a conflidt.at 349. Here, Whitehead allegsg
defective performance by Ipsdnt has not alleged the dekacy was due to a conflict
He alleges only a general persbiméerest and that Ipson “ch@sthe interests of his staff
over those of his client. However, Whitehedmes not allege that Ipson had an actt
responsibility to a third party or a personal et that was in conflict with Whitehead'
interests.Cf. Plumlee v. Mastcb12 F.3d 1204, 1210 (9th CR008) (noting that courts
are concerned only about legal conflictghich could include a conflict between
lawyer’s private interest and that of his cliebtit does not include a client’s distrust ¢
lawyer); Stenson v. Lambert504 F.3d 873, 886 (9tiCir. 2007) (finding that a
disagreement over trial strategy does nobam to a conflict of interest). Whitehea
alleged all the same deficiencies in Claim support the IAC claim and the facts will b
evaluated in that context. However, he hasal@®ged he was deped of his right to
counsel due to a conflict.
Motion to Expand the Recdrtl

Whitehead seeks discovery, to expand the record, andidengary hearing on
Claim 2. First, Whitehead argsitne should be allowed towadop this claim because thg
PCR court rejected his claim of bias flack of supporting evidence. The PCR cou
rejected on that ground gnWhitehead’s claim that cmsel had a conflict based o
racial bias. (Doc. 20, Ex. Y di0.) Whitehead did not raiseathclaim before this Court;
therefore, no development is warrant8de infranote 10.

Second, Whitehead alleges that the p&¢ memorandum submitted after the P(
evidentiary hearing, which was filed by asimiy counsel, had been edited without K

knowledge and the conflict afterest claim deletecbee infranote 11. The Court finds

jal
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this issue irrelevant because the Court, apaddresses on the merits the entirety of the

3 The Court previously denied Whitehead®wtion to expandhe record without
prejudice and stated that it would considéether further development was warranted

the time it considered the f®n in full. (Doc. 39.) Theradre, the Court now considers

the substance of Whitehead’s request to develop the record.
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claim raised in Whiteheads’ federal habgasition regardless of how it was raised af
addressed in state court.

Finally, Whitehead has not alleged wieaidence he would d&elop if the Court

granted the motion. Regardless, because thet@ound that Whitehead is not entitled to

relief, accepting his allegations as true, theraadasis to expanthe record or hold a
hearing.See Schriro v. Landriga®50 U.S. 465477, 481 (2007).

Claim 3

Whitehead alleges the trial court violated Sixth Amendmentght to counsel in
denying his request to substitute counskle argues that he demonstrated
irreconcilable conflict with Ipson, yet, the court denied the motion.

At an April 7, 2008 hearing, Whiteheadked for a change in counsel due to
breakdown in relationship because appanteunsel Baker-Sipe had not investigats
and prepared for trial. (RT 4/7/08 at B.) The court granted the request, appointi
Ipson, but cautioned Whitehead the next appoamt would be the lasittorney the judge
would appoint. Id. at 6.) On September 5, 2008, twomths before trial, the trial court
heard Whitehead’s subsequent motion to regprekimself. (RT 9/5/08 at 9.) He state

that he asked to represent himself becadhbsecourt had told him it would not allow a

second request for substitution of counsel,@siten the court affirmed at that Septemb
hearing. [d. at 4-5.) Whitehead contended thas counsel was competent but n
“adequate.” [d. at 4, 14.) Whitehead aed that he had no meaningful communicati

with counsel; counsel Ipson dhaisited him three times fd&-10 minutes, one hour, and

three hours? (Id. at 6-8.) Whitehead expressedncern that counsel had not ye

interviewed any defense witnesses, explalisdovery, or retagd any expertsld. at 11,
13.) Whitehead stated that he wasmpelled” to represent himselid( at 16-17.) Ipson

' Based on the jail visitain logs admitted at the PGRidentiary hearing, Ipson
visited on April 22, 2008for 15 minutes; on Augus?7, 2008, for 23 minutes; on
September 3, 2008, for 45 minutes, ad September 4, 2008, for 2 hours and
minutes. (RT 3/28/11 at 28-29.) Ipson’s inwgator interviewed Witehead for almost
two hours on May 8, 2008ld at 30.)
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informed the court that he would be ready tital in November, hdnad been discussing
pretrial interviews with the prosecutor, he was prepariiesseraultmotion, a motion
to suppress and a motion to preclude, his inya®r would be interviewing the list of
witnesses from Whitehead, and prior couriss interviewed 20 presution witnesses.
(Id. at 9, 10, 11, 13, 16, 22.) The Cowtanted Whitehead self-representation a
appointed his two former atteeys as advisory counseld.(at 24-25, 37.) Whitehead

represented himself until October 10, 2008 ewtne informed the Court that he would

like advisory counsel to represent hymoing forward. (RT 10/10/08 at 6-8.)

The Arizona Court of Appeals denied the claim:

1 8 Because Whitehead ultimately regied that Ipson represent him at
trial, he has waived any issue cemung the representation after that
point.” See State v. Lama205 Ariz. 431, 1123-24, 72 RBd 831, 836
§2003) (decision to continue with appted counsel withdrawal of request
or self-representationyf. State v. Cru218 Ariz. 149, { 105, 181 P.3d
196, 213 (2008) (withdrawn objection waived). And Whitehead has not
demonstrated that the events occurroeween the trial court’'s denial of
substitute counsel and his request thaon represent him deprived him of
his right to counsel. Thus, Whitehelas failed to show he was prejudiced
by the court’s denial of his requeSee State v. Doert93 Ariz. 56, 33,
969 P.2d 1168, 1176 (1998) (“Error hermless if we can say beyond a
reasonable doubt that it did not affectcontribute to the verdict.”).

1 9 Moreover, even if we address terits of his complaint, his claim
fails. At the time of the hearing, Ipsdad met with Whitehead three times,
once briefly, once for an hour and once for three hours.
Whitehead’s complaints about Ipsen’failure to interview witnesses,
investigate the case and file moticz@ncern either counsel’s competence
or his diligence in preparation fonal. But because ineffective assistance
of counsel may be raised only anpetition for post-conviction relief, we
will not consider the quality otounsel's representation heBze State v.
Torres,208 Ariz. 340, 11 15, 17, 93 P.3d 1056, 1060-61 (2C8;also
State v. Spreit202 Ariz. 1, § 9, 39 P.3825, 527 (2002) (“[lJneffective
assistance of counsel claims are tobixeught in Rule 32[, Ariz. R. Crim.
P.],J_)roceedlngs” and “will not be addeed by appellate courts” if brought
on direct appeal.). And Whitead provided the triabart with no evidence
that the two months remaining befarial would not be sufficient for Ipson
to finish interviewing witnesses, inuegate and file motions or that Ipson
had refused to do so. We cannot findttany conflict could not have been
reconciled by Ipson’s actions in the @neading up to trial. Additionally,
the perceived problems Whitehead gdld did not amount to a complete
breakdown in communication or amrdconcilable conflict. Instead, it
merely appears that Whitehead wbutave preferred other couns&ee
Cromwell,211 Ariz. 181, 1 28, 119 P.3d at 453.

1 10 Furthermore, Whitehead wanted to replace Ipson for reasons very
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similar to the ones he pre\(ious‘lj%?ve for replacin? Baker—Sipe.
And Whitehead provides no evidendeat the same conflicts would not
have arisen with another substitutioh counsel. Thus, the trial court did
not abuse its discretion in deng Whitehead’'s second motion for
substitute counsefee Moody]92 Ariz. 505, § 11, 968 P.2d at 580.

(Doc. 20, Ex. A at 2-6.)
To the extent Whitehead challengesdp’'s performance at trial, the Court

addresses those allegations above in ClaiAsIof October 10, Whitehead requested that

Ipson represent him going forward through trial; therefore, he cannot claim heg ha

irreconcilable differences withounsel at that poinin evaluating tis claim the Court

| &N

looks at the information auable at the time substitutio of counsel was requeste
through the time Whitehead ask#hat Ipson be re-appointed.

If a state court denies a motion to ditbte counsel, the limate inquiry in a

federal habeas proceeding is whether théaigeer's Sixth Amendment right to counse
was violatedSchell v. Witek21l8 F.3d 1017, 1026 (OtiCir. 2000). The Sixth
Amendment is not implicated by everyngiict between a defendant and counSale
Daniels v. Woodford428 F.3d 1181, 11987 (9th Cir. 2005)¢ert. denied550 U.S. 968
(2007). A defendant is entidleto competent counsdlnited States v. Croniet66 U.S.
648, 655 (1984), and Whitehead has concedadlpson met that standard (RT 9/5/08 [at
4). A defendant’'s Sixth Ammelment right to counsel doe®t entitle a defendant to a
“meaningful relationship” with that counséllorris v. Slappy461 U.S. 1, 13-14 (1983)
Indigent defendants daot have a Sixth Amendment rigiat the counsel of their choice
Gonzalez v. Knowle$15 F.3d 1006, 101@®th Cir. 2008) (citingCaplin & Drysdale,
Chartered v. United State491 U.S. 617, 624 (1989)).

Whitehead relies on an “irreconcilablenglict” with counsel. This is not a
concept found in Supreme Court law; thusisiinot central to th question before the

Court?® However, the Ninth Circuit has held irhabeas case that “a trial court’s refusal

_ > Whitehead cites state court law to support his contention that he had a
irreconcilable conflict with Ipson. SDoc_. 1-2 at dting State v. Torres93 P.3d 1056,
1060, 208 Ariz. 340, 344 (2004).) This Cbunust look to federal law and may only
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to allow substitution of counsel can vidaa defendant’'s Sixtlhmendment right to
counsel if the defendant and his ateyrhave an “irreconcilable conflictStenson v.
Lambert,504 F.3d 873, 886 (9th Cir.200¢grt. denied,523 U.S. 1008 (2008). This
level of conflict exists only if communicatiohas so broken dowthat it prevents the

effective assistance of coundel. at 886:Schell 218 F.3d at 1026. A court evaluatg

S

three factors in determining if a conflict with counsel is “irreconcilable™. “(1) the extent

of the conflict; (2) the adequa®yf the inquiry by the triatourt; and (3) the timeliness o
the motion for substitution of counsefée Stensgr04 F.3d at 886.

Here, despite Whitehead's argument tthat relationship was “totally fractured,’
the conflict was not extreme. In supporthi$ assertion, Whitehead focuses on the f;

that counsel had not yet done the trial pragion that Whitehead believed should hal

been completed two months prio trial. Counsel represewté¢hat he could be ready for

trial and was preparing motions and pregpifor interviews. Whitehead agreed h
counsel was competent and he did not altbg@g were not able to communicate. It dog
not appear that, at the time Whitehead esfed substitution of counsel, there was
complete breakdown of communication. ighis supported by their subseque
relationship when Ipson was serving as adm counsel. AftekVhitehead was grantec
leave to represent himself, he had regulanmanication with the adsory attorneys. At
a September 19 hearing, advisocounsel indicated they wee visiting Whitehead one of
two times per week, would get him a compléke copy, would file his motions, would
take a DVD player for him to view evidence ghan investigator assigned to the case, 3
were assisting him with Besseraultmotion. (RT 9/19/08 at 137, 18, 22, 25, 30-31.)

And, at an October 6 hearing, coungepresented Whitehead in discussing t

Desseraulimotion, DNA experts, and disclosurermédical records. (RT 10/6/08 at 6-11

18-21, 27-28.)

grant relief if the state court’s decision wamtrary to controlling Supreme Court law.
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The trial court explored the nature oétbonflict during a hearing, discussing th
extent of visits and communication with ceeh what pre-triapreparation had beer
completed and was contemplated by coyndefendant’s concern about the delay
preparing, and the benefit obunsel versus self-representation. (RT 9/5/08 at 5-24.)
motion for substitution was made two mongrgor to trial. Grating the motion would
have required a continuance of the trathich had already beeatelayed for substitution
of counsel. Because the triaburt conducted an adequate evaluation of the conflict,
conflict was not extreme or irreparabkd granting substitutiowould have delayed
trial for a second time, Wiehead’s conflict with cour was not irreconcilableSee
Midkiff v. Lampert 125 F. App’x 791, 792 (9th Ci2005) (finding no Sixth Amendment
violation despite counsel’s failure to contait withesses identified by defendant and
provide defendant with full discovery because significant deterioration i
communication was not an irreconcilable conflict).

As found by the state court, Whitehead dot have an irreconcilable conflict with

Ipson. At a minimum, the state court’'s danof this claim was not an unreasonable

application of Supreme Court law.

Clam4

Whitehead alleges the trial court vi@dt his Fourteenth Amendment rights b
denying hisBatsonchallenge. After peremptory strikeWhitehead’s counsel requests
that the prosecution prale a race-neutral reason for sindgijuror L. (RT 11/5/08 at 37.)
Although Whitehead did not make prima facie showing, ¢hprosecutor provided the

following explanation:

Lizetta Smith was a problem for mangasons. The most significant one
came up later. So I'm kind of takirtpese out of order. You had already
asked the question of doasybody have a backgrouivasocial work, any
kind of social work. Sé sat through that, doesn’t mention anything. No
response to that. Then later on in @se to some other question, | can't
remember what, she brings up tha¢ stas working for amutfit called, |
wrote it down, Last Chance Juvenile Offenders.
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Number one, she doesn’'t answer absotial work, if that's not social
work, | don’t know what isSecondly, she’somebody that'éwolved with

an organization for a last chance for juvenile offenders. | think it shows that
she may be somebody particularly sympathetic who may have a problem
with that idea of sym,oat y and puéjce, ignoring sympathy, like wanting

to salvage people, all pelepare salvageable, evéme defendant should be
given another chance. And | think shisomebody thatWhave a problem

with that, finding — being firmly @nvinced even when the evidence
accomplishes that.

She has a brother who is servimge, which alone is not — | mean,
I've got a few other people | struck, lee go through that too. | struck Ms.
Hammer because she has a son in prison for bad checks. . ..

_ The guy I left on, | was kind of torabout this, was Karber, and | left
him on because he listens to Sha#annity, he calle®11 numerous times
on his son because of hdsug addiction, and his sas locked up because
of drug addiction. And @ IS kind of a differenscenario to me. That's
somebody who feels bad about his &om was calling 911, so he doesn’t
have a problem with law enforcement.

She wore a T-shirt that was pretty aggressive on the other day.
THE COURT: What does that mean?

MR. MOSHER: It said Christ for Life on it.

THE COURT: That’s not aggression. That'’s just a statement.
MR. MOSHER: It was pretty outgoing.

THE COURT: Well, yeah.

MR MOSHER: | didn’t find anyother statement of any anybody’s
religious beliefs or policies [sic] belie® anything else in any other juror.

THE COURT: Well, you can't strike her for religious belief.

- MR. MOSHER: No, | think it's prettyolicy oriented to come in on
the first day of the jury selection, and here’s a T-shirt outwardly showing
some belief system, but I'm talking abdbat shows to me some kind of
confrontational thinggoing on with her.

~ That's corroborated by the lastirtg | wanted to tkk about is the
staring that | get from her towardse quite frequently. | don’t know what
that's all about but she stares at metaand I'm not sayln_% that she’s tried
to speak to me or done anything elsat, | don't like that vibe of somebody
who is constantly staring ovat me every time | look up.

_ Let me make sure | covered everything. There was a rape in 2000
with no prosecutin. That's it.

THE COURT: Any response by defense?
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MR. IPSON: No.

THE COURT: The Court finds there’s ri@atsonviolation. It was
race neutral. Denied.

(Id. at 38-41.) The Arizona Court of Appeals denied this claim:

1 19 Although not dispasse, that the prosecutor did not strike K. [an
African—American man] from the éurysu%%ests a nondiscriminatory
motive.See State v. Cane)2 Ariz. 133, 1 23, 4P.3d 564, 577 (2002).
And the prosecutor offedevarious permissible ca-neutral reasons for
striking L.See idf{ 18, 28 (“concern regarding candor” race-neutral);
Martinez,196 Ariz. 451, § 15, 999 P.2at 800 ?strlkmg social worker
because forgiving would bgermissible). The trial court did not abuse its
discretion in fln_dlng the strike was not racially discriminatory.
See Purcell199 Ariz. 319, 41 22, 298 P.3d at 119, 121-22.

1 22 Whitehead suggests that becauseptiosecutor did not strike a juror
who made a delayed responsedaanother who had a son who was
incarcerated, it shows the strike ofwas because of her race or religious
affiliation. However, he daenot show that the oth@irors who remained

on the jury had the same combination of the many reasons for which the
prosecutor struck L. Thus, this roparison does not show that the
prosecutor’s reasons were not legitim&ee Purcell199 Ariz. 319, 23,

18 P.3d at 119. The trial courtlid not abuse its discretion in
denying Whitehead'Batsonchallenge.

(Doc. 20, Ex. A at 8-11.)

In the federal habegsetition, Whitehead’'8atson challenge is focused on th¢

state’s strike of juror L. as being basedhar religious affiliation. The Supreme Cour

has never extended the protection8afsonto a juror’s religious affiliationSee Cash v.
Barnes 532 F. App’'x 768, 78 (9th Cir. 2013) (citindgavis v. Minnesotab11 U.S. 1115
(1994)). Therefore, the appellate court’s derison this ground couldot be contrary to,
or an unreasonable appliaati of, Supreme Court law. Haés relief on this portion off
the claim is not availabl&ee Carey v. Musladi®49 U.S. 70, 74 (2006).

In the federal habeas petition, Whitehead does not clearly rBiaesanchallenge

based on juror L's raceSgéeDoc. 1-2 at 98-107.) Hower, because the claim is

exhausted and Resndent briefed it, the Court will address it. Undatsonand its
progeny, a defendant’s challenge to a perempstrike requires a three-step analys

First, the trial court must determine whet the defendant has made a prima fa
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showing that the prosecutor exercised a peremptory strikeedmasis of rac&ee Rice v.
Collins, 546 U.S. 333, 338 (2006)hen, the burden shifts the prosecutor to present
race-neutral explanation fdahe peremptory challengdd. The ultimate question of
whether the defendant carried his burden of/jmig purposeful discrimination is left ta
the trial courtld.

The court’'s determination regarding intienal discrimination is a question o
fact. Flowers v. Mississippil36 S. Ct. 2157, 2158 (2016Jernandez v. New Yqrk00
U.S. 352, 364 (1991) (pluralitppinion). Therefore, a habg petitioner is entitled to
relief on aBatsonclaim only if the state court’'s denial of the claim constituted *
unreasonable determination of the facts ghtliof the evidence psented in the Statg
court proceeding.” 28 U.S.C. § 2254(d)(8ge Rice546 U.S. at 338Thus, this Court
can grant relief only “if it was unreasonaliie credit the prosetor’'s race-neutral
explanations for th8atsonchallenge.”ld. In addition, under 8254(e)(1), “[s]tate-court
factual findings . . . are presumed correbe petitioner has the bilen of rebutting the
presumption by ‘clearral convincing evidence.'Td. at 38-39. Although “[rleasonablg

minds reviewing the record ght disagree about the prosecutor’s credibility . . .

.

)

an

on

habeas review that does not suffice to supersede the trial court’'s credibility

determination.”ld. at 341-42. The trial court’s craxlity finding of the prosecutor’'s
explanation for the strike is gthed to substantial deferencBee Davis v. Ayaldl35 S.
Ct. 2187, 2199 (2015) (citingelkner v. Jacksqrb62 U.S. 594, 598 (2011)).

The explanations offered by the prosecutwr striking L. were not inherently
discriminatory and, therefore, were race-neutral urigkson Rice 546 U.S. at 338;
Hernandez 500 U.S. 360 (“unless a draminatory intent is inherent in the prosecutor
explanation, the reason offered will be deenrace neutral”). The explanations we
specific and supported by the recobee Mitleider v. Hall391 F.3d 1039, 105@th Cir.
2004). They were not implausible or fantasgee Purkett v. Elenb14 U.S. 765, 768
(1995) (per curiam). In factin his brief, Petitioner statl that the prosecutor’g
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explanations “may have been race-ndutr@oc. 1-2 at 100.) Additionally, both the
United States Supreme Court and the Ni@lincuit have utilizedcomparative juror
analyzes to assess whether a prosecutor’'s race-neutral éxpldona strike was in fact
a pretext for a discriminatory strik&liller-El II, 545 U.S. at 241 (“If a prosecutor's
proffered reason for striking lalack panelist applies just agll to an otherwise-similar
nonblack who is permitted tserve, that is evidenctending to prove purposefu
discrimination atBatsoris third step.”);see Boyd v. Newland67 F.3d 1139 (9th Cir.
2006);Kesser v. Cambratd65 F.3d 351 (9th Cir. 2006). Hg as pointed out by the couf

of appeals, the prosecutor did not strillettze African-Americanjurors. This provides

~—+

further support to find that the prosecutor'saaneutral explanations were not pretextual.

v

Petitioner has not rebutted theesumption of correctnessathattached to the state

court findings that the proseoutdid not intentionally disaminate on the basis of race in

striking L. It was not objectely unreasonable for the state courts to find credible the

prosecutor’s explanation of hisasons for striking L. frorthe jury. Therefore, Petitioner
IS not entitled to relief on Claim 4.
Clam5
Whitehead alleges the trial court vi@dthis Sixth and Fourteenth Amendment
rights to present a complete defense by denlyimgequest to re-interview witnesses. The

Arizona Court of Appeals denied this claim:

1 24 Under Rule 15.3(a))2Ariz. R. Crim. P., a trial court may order an
interview when “[a] party shows th#te person’s testimony is material to
the case or necessary adequately to prepare a defense or investigate the
offense....” On appeal, Whitehead prasdho evidence #t the individuals
he wished to interview a secoriotme would have provided testimony
necessary to prepare his defense westigate the offense which could not
have been discovered during the origim&rview. He also fails to cite any
cases giving a defendant the right tave a second interview with a
witness. The trial court did notrrein denallng Whitehead’s motion.
See Connel215 Ariz. 553, 1 6, 161 P.3d at 600.

1 25 Whitehead specifically alleges“Mendez—Rodriguez violation” and
relies on cases discussiogited States v. Mendez—Rodrigu#z0 F.2d 1
(9th Cir.1971), in support of this argumeltendez—Rodriguezoncerned a
defendant’s opportunity to interwie withesses who had been deported,
which is not the case here. 450 F.2d at 2. Moredendez—Rodriguezas
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been abrogated such that even where witnesses have been deported, 4
defendant must show their testimongpud have been “both material and
favorable to the defensdJnited States v. Valenzuela—Bern#3 U.S.
858I,_ 873 (1982). Whitehead has failed et this standard, even if it
applies.

(Doc. 20, Ex. A at 12-13.)

To establish a violation of the Sixtand Fourteenth Amendment rights fo

compulsory process and toegent a complete defense lwhsmn restricted access {(

witnesses, a defendant must demonstratetiiogte witnesses couptovide eviégnce that

D

was “both material and varable to the defenselJnited States v. VaIenzueIa-Ber,nT

458 U.S. 858, 873 (198%.Whitehead does not asseraitthe was denied access
specific witnesses that possetsaformation favorable and material to his defens
Therefore, the state court’'s denial of thlaim was not an unreasable application of
the law and Whitehead is not entitled to relief.

Claim 6

Whitehead alleges his Sixth Amendreights were violated by an unduly
suggestive in-court idéification. Whitehead challengesetin-court identification of him
by Detective Baker, which he alleges occurradrahe prosecutor siwed the detective a
single photo of Whitehead. The Court of Apfgefound this clainwaived except for
fundamental error review, whicthe court found Whitehead did not establish. (Doc.
Ex. A at 13.)

The Due Process Clause is implicategbatice used an identification procedur
that was unnecesslg suggestiveSee Neil v. Biggerst09 U.S. 188, 201 (197erry
v. Hampshire 565 U.S. 228, 238-39 (2012). If gbe Court must evaluate whether th
improper procedure created a “substdrii@lihood of misidentification.”Biggers 409
U.S. at 201. In deciding the identification is nevertheless reliable, the Court evalua

the totality of cirmmstances, including:

'® Whitehead relies, in part, updiited States v. Mendez-Rodrigud%0 F.2d 1
(1971), which was abrogated blenzuela-Bernal
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the opportunity of th witness to view # criminal at the time of the crime,
the witness’ degree of attention, ethaccuracy of the witness’ prior
description of the criminal, the lelvef certainty demonstrated by the
witness at the confrontation, and tleegth of time between the crime and
the confrontation.

Id. at 199-200.

At trial, Detective Baker testified @ he first observed the suspect from tl
distance of a street’'s width as they wkreking at one another. (RT 11/12/08 at 54-55
The detective stated that lmoked at the suggt for a few seconds as he drove b
focusing on him and his clothedd(at 57.) After followingthe suspect on the bike
Detective Baker testified he was paying clagiention to the individual when the persa
pulled out a gun and faced th#i@ers with it in his hand.If. at 65-66.) The detective
was certain the person with the gun was shme person he saw on the bicydid. 4t
67.) After numerous shots wefieed, Detective Baker testified that he saw the sa
person go over a wallld. at 92.) After the suspect was shot, Detective Baker saw
person’s face and testified he gave him hisdtiention and was 100% certain it was th
same person he had seen on the bike, with the gurgaang over the wall.I{. at 95-
97))

Detective Baker described the persoradgyht-skinned African-American male
approximately 5’ 9”7, witha thin to medium build.lg. at 55.) The detectesstated that the
suspect’s facial hair did not stand out to hbut he recalled there was some facial h;
and it was scruffy.Id. at 56-57.) On cross-examinatiddetective Baker stated that h
first noticed the facial hair after tiseispect had been shot and detainked.at 141-42.)
At trial, Detective Baker identified Whitehead the person he sawm the bicycle after
the bank robberyld. at 58.)

The detective noted that, &tal, the defendant haa defined beard, which was
different from his facial ha the day of the crime.ld. at 99.) Subsequently, the

prosecutor showed Detective Baker a phapgrof Whitehead taken the day of th

crime and the detective testified that was gerson he saw on theydaf the crime and
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that he had identified athe defendant at trial.Id. at 110-11.) Detective Bakel
acknowledged that the prosecutor had ghdwm the photo, dew days prior, in
preparation for trial.Ifl. at 150.)

There is no question that the persontroad, Whitehead, was the person that w

S

shot and arrested at the scene of the cridedective Baker testified that he was certain

the person arrested that day was the samsopehe tracked on tHacycle and that he
saw with a gun and jumping over the walls in the neighborhood. That is the cr
identification testimony by the detective, whids what he saw to ¢hperson on trial. In

light of these findings, the Court determinést Detective Baker's identification of

Whitehead was not unduly suggestive (based gmetrial viewing of the photograph)|.

This is particularly true because Detectivek@&ahad been called testify at a pretrial
hearing just two weeks prior to trial, at h time he had seen Whitehead in person. (
10/20/08.) Additionally, Detectay Baker had a good opporitynto view the suspect
more than once, he was paying close attanttben observing him, he gave a reasona
accurate description of defemdaand he was certain inshidentification. Therefore,
even if it was unduly suggéve for Detective Baker twiew the photograph, his
identification was nonetheless reliable. Thatestcourt’s denial of this claim was ng
objectively unreasonable.
CERTIFICATE OF APPEALABILITY
Pursuant to Rule 11(a) of the Rul@sverning Section 225€ases, this Court

must issue or deny a certificate of appealgb{ICOA) at the time it issues a final orde
adverse to the applicant. A COA may issanly when the pgioner “has made a
substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2).
showing can be established by demonstgatihat “reasonable jurists could debal
whether (or, for that matter, agree thatg thetition should havéeen resolved in a
different manner” or that the issues werdéquate to deserve encouragement to proc
further.” Slack v. McDanigl529 U.S. 473, 484 (2000) (citirBarefoot v. Estelle463
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U.S. 880, 893 & n.4 (1983)The Court finds that reasonable jurists would not find tl
Court’'s merits rulings debatabl€herefore, a COA W not issue.

Accordingly,

IT ISORDERED that the Petition for Wrivf Habeas Corpus BISM | SSED.

IT ISFURTHER ORDERED that the Clerk of Coudhould enter judgment anc
close this case.

IT ISFURTHER ORDERED that, pursuant to Rule 1df the Rules Governing
Section 2254 Cases, ihe event Petitioner filean appeal, the Coudenies issance of a
certificate of appealability.

Dated this 7th dagf November, 2018.

ety (. P

e onorable Lynnette C. Kimmins
United States Magistrate Judge
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