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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Elizabeth S. Gonzales, No. CV 14-2579-TUC-BPV
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissioner
of Social Security,

Defendan

Plaintiff Elizabeth Gonzales filed thesitant action pursuant &2 U.S.C. 8 405(q)
seeking review of the final decision of tB@mmissioner of Social $arity. Pursuant to
28 U.S.C. 8§ 636(c), the parties have consetdgtoceed before thdagistrate Judge for
all proceedings in this case. (Doc. 14).ndéleg before the Court are Plaintiff's Brie
(Doc. 19), Defendant’s Brief (Doc. 23), andaipkiff’'s Reply Brief (Doc. 24). For the
following reasons, the Court remarttie matter for further proceedings.

l. PROCEDURAL HISTORY

In March 2012, Plaintiff filed applicatiorfer disability bendts and supplemental
security income under the SatSecurity Act. (Doc. 19 at 2; Transcript/AdministratiV
Record (Doc. 16) (“Tr.”) at 35ee alsdlr. at 167-74). Plaintiff alleges that she has be
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unable to work since June 32010 due to arthritis of both knees, varicose veins, and

hammer toes. (Tr. at 169, 21A19). After Plaintiff's apfications were denied initially
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and upon reconsideration, she requestedaaiing before an Administrative Law Judge
(“ALJ"). (Doc. 19, at 2). Onluly 23, 2013, the matter came on for hearing before ALJ
Normal Buls where Plaintiff, wlhwas represented by coungektified. (Tr. at 17-31).
On August 21, 2013the ALJ issued an davorable decision. (Tr. at 35-41). Th
Appeals Council subsequiyndenied Plaintiff's request faeview, thereby rendering the
ALJ’'s August 21, 2013 decision the findécision of the Commissioner. (Tr. at 1-5).

D

Plaintiff then initiated the instant action.

Il. T HE RECORD ON APPEAL
A. PLAINTIFF 'SBACKGROUND AND STATEMENTS IN THE RECORD
Plaintiff was born on August 27, 1956(Tr. at 20, 167, 169). She is five feet

three inches tall and, on thetédaof the hearing, she weigh@84 pounds. (Tr. at 20),
She graduated from high school andnpieted two years of college.ld(). Plaintiff
worked as a teacher’s afdieom 1999 until she was laid off 2010. (Tr. at 22-23, 220).
Additionally, since 2004 througheldate of the hearing befatee ALJ, Plaintiff has also

worked an average of two hours per week as a merchandiser for a greeting card compa

which requires her to go to a store to sort fyngecards and put them in order. (Tr. at 2[1,
220). From October 2011 tolsrmary 2012, Plainfi also worked as &utor, one hour per
day, three days a week. (Tr. at 220).

Plaintiff testified that her work as aatgher’s aide was teimated due to budget
cuts. (Tr. at 23). By the tienshe stopped working as a teacs aide, she was “already
having problems going up stepscannot do steps.” Id.; see alsolr. at 30). She also

has difficulty standing and walking faod long due to her knees. (Tr. at 88g alsdlr.

! Defendant states that Plaintiff was bornlB61. (Doc. 23 at 3 (citing Tr. at 20
167, 169)/). However, the documents citedd®fendant indicate Plaintiff was born o
August 27, 1956. (T at 20, 167, 169).

? Plaintiff stated that her work as taacher’s aide required her to climb and
descend stairs and to “stand for most s@sand walk[] around[]’, and also escoft
students to other classrooms. (Tr. at 230, 2¥3intiff also stated that she worked fc
six hours per day and her job involved: watk for three hours, although it “varies
standing for 2 hours, although it “varies”ttsig for approximately 30 minutes, althoug
it “varies”; and climbing stairs for about ttyrminutes, although that time “varies”, a
well. (Id.). She was not required to stoop, kneel, crouch, or crdg). (
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at 30 (Plaintiff has difficulty wiking long distances); Tr. &7 (Plaintiff's varicose veins
also interfere with heability to stand)). Wan the ALJ asked Pldiff how long she can

stand, Plaintiff responded thsihe could stand for “[n]Jo mottan an hour and a half of

two hours” before needing to sit down andtreor a while. (Tr. at 23-24). She als
testified that after standing 40 minutes, ks to sit down and take a 10-15 minute bre
before being able to stand @md walk around again because her varicose veins *s
getting numb—tingling on theide of my left leg. . . . Andhy knees start to hurt.” (Tr. af
27). Plaintiff stated that she would lbmable to work as a merchandiser full-tim
because she would not be ablé'dstand that long.” (Tr. a25). Further, in her current
work two hours a week asnaerchandiser, she has difficulty walking around the store
she must hold onto a cart or use a chreause her knees buckle and she loses
balance. (Tr. at 26 (Plaintifegan using a cane on her gyvnPlaintiff also experienceg
numbness in her left thigh from varicose wewhen sitting longer than 20 minutes at
time, so she has to get up. (Tr. at 28). Rialso experiences paiat the left side of
her back and in heri (Tr. at 28-29).

Plaintiff testified that she has not “goroften to a doctor because | don’'t ha
money or insurance to get more physical ddct(Tr. at 23). Plaitiff's statements to
medical providers also reflect that cost areklaf insurance affecteder ability to obtain
medical care. See e.qg.Tr. at 297 (In October 2010, Plaintiff told Dr. Ellinas that “I at
unemployed so | don’'t have money so | didi@tme when | was supposed to. | didn't g
anything done.™); Tr. at 332 (IApril 2010, Plaintiff statedo Dr. Ellinasthat she didn’t
“come when | was supposed to...” becauseishumemployed and ha® money.); Tr. at
293 (Dr. Ellinas noted in March 2011 thagiptkiff was “still on Syniroid ‘it had refills’
but otherwise no insurance to pay for medsft);ak 347 (In February 2013, Plaintiff tolc
Dr. Ellinas that she did not dollow up lab work because slwas sent a “big bill”, and
Dr. Ellinas’ treatment note also reflectsf “iImanages to get insurance she will ne
Vascular referral.”); Tr. at 332 (In Februa2@13, Dr. Ellinas wrote note “to whom it

may concern” requesting Plaintiff be progdl with “health insurance as patient h:
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chronic medical issues that need immezlbrkup by orthopediand vascular surgery
specialists”)). Plaintiff also testified thahe has not undergonedatment for varicose
veins because she does not have insuramkshe has not had treatment for back 3
hip pain because “the doctonsive to refer me to other doctors, and | don’t have
money.” (Tr. at 28-29).

Plaintiff testified that is she divorcezhd lives with her son who helps her wit
laundry, cleaning the housadacooking. (Tr. at 20-24ee alsolr. at 29 (Plaintiff does

not stand for long periods whemoking)). Plaintf stated that itakes her about two

hours to do laundry on her own, with three 15-remest periods. (Tr. at 227). She can

vacuum, sweep, mop and dust &bout one and one-half howrgth three 15-minute rest
periods. [d.). Plaintiff never learned to drive, sbe uses a shuttle hus her daughter
or sister will drive her places. (Tr. at 21, 24, 227).

In addition to medication fdhigh blood presse, hypothyroidism, and acid reflux
Plaintiff also takes 800 mg ibuprofen a@yclobenzaprine for pa, including muscle
pain. (Tr. at 243, 287).

B. PERTINENT MEDICAL OPINIONS

1 TREATING PHYSICIANS

The record reflects that Plaintiff watreated by Doctors Karam Makhni and

Panayoitis Ellinas, bbt of Copper Queen MedicaAssociates. November 201’
radiological examination of Plaintiff's kneesrdered by Dr. Makhnreflected moderate
bicompartmental narrowing and early degetieeachanges bilaterally (Tr. at 309).
Imaging performed in Decemb2012 revealed mild degeraive changes in both knee
and no acute abnormalities in Plaintiffght foot, although md hallux valgus was
noted. (Tr. at 320-23).

The record contains Dr. Makhni’'s undd “Medical OpinionRe: Ability To Do
Physical Activities” reflecting his diagnosis o$teoarthritis in bét knees and indicating
that Plaintiff’'s prognosis was “good to fawith physical therapy.” (Tr. at 314) (al

capitalization omitted). Dr. Makt opined that Plaintiff guld sit continuously for 2
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hours at a time, and she could sit at |&alsburs during an 8-howvorkday, with normal
breaks. Id.). He also stated that Plaintiff could Waip to 2 city blocks without rest, buli
would need a cane if she walked a greateadcd. (Tr. at 315). Plaintiff could stan
continuously for 45 minutes, and she coulhstfor a total of 2 hours during an 8-hol
workday, with normal breaks. (Tr. at 314Me indicated that Plaiiff needed to shift
positions at will from sitting, sinding or walking,and that she would need to tak
unscheduled breaks, lasting aboutrihutes each, once every hourld.). Plaintiff
could occasionally twist and stoop but she should never crouch, climb stairs, or la
(Tr. at 316). The record also reflects anrih@010 note from Dr. Ellinas that Plaintiff
should “limit ANY climbing stairs due to severe knee disease.” (Tr. at 331) (emphas
original).

2. EXAMINING DR. HASSMAN

In August 2012, Plaintifpresented to consulting examiner Jeri Hassman, M.

(Tr. at 300-06). Plaintiff, who is five feet,rfe inches weighed 25®unds on the day of
the appointment. (Tr. at 301 On examination, Dr. Hassmawoted, in pertinent part,

that Plaintiff's “gait was essentially normal(Tr. at 301). Plaintiffhad slight difficulty

with toe walking because of pain her toes, and she complained of ‘hammertoes.

(Id.). Plaintiff “refused to hop on eitheodt because of bilateral knee painld.). She

bent down to pick somethingp from the floor in a “sligthy unusual way” in a lunge-
type position keeping her righhee in flexion and bendirfgrward from the waist. Iq.).

She was unable to kel completely. I¢.). Plaintiff had “full range of motion of both
knees but slight pain and stiffness with ramjenotion of both knees, left worse tha
right.” (Tr. at 302). There was no spécifnedial or laterajoint tenderness and ng
“varus or valgus or anterioor posterior instability of the knees. She had a nega
McMurray sign of both knees.”Id.) There was minimal epitus in both knees.Id().

Dr. Hassman also noted modera@icosities in both claves. Idf). On examining
Plaintiff's feet, Dr. Hassman found “a boni of the left foot but minimal hallux

valgus....” (d.). Plaintiff also had “hammering arficked flexion of the interphalangea
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joint of bilateral second todsit no obvious hammering of titi@rd, fourth, and fifth toes
bilaterally. She was able taasid on both feet in bare fagithout anycomplaints of pain
in her feet.” [d.).

Dr. Hassman'’s diagnoses included:

1. Probablydegenerativgoint disease, both knees, left slightly more
symptomatic than right. She had mnal crepitus in both knees but full
range of motion and no instability and a negative McMurray sign.

2. Moderatevaricosities, both calves.
3. Morbidobesity.
4, Mild to moderate bunion dn hallux valgus, left foot, with

hammering both feet, mostly inving bilateral second toes.
(Tr. at 302-03)). Dr. Hassmaompleted a “Medical Sourcgtatement of Ability To Do

Work-Related ActivitiegPhysical)” indicating that Plafiff's conditions were expected

to impose limitations for 12 continuous monthdr. at 303) (all capitalization omitted)

Dr. Hassman opined that Plaintiff couldt/tarry up to 50 pounds occasionally and 25

pounds frequently. She stateattPlaintiff could stand and/avalk at least 6 to 8 hours
in an 8-hour day, and she weot to state: “She may need to take a rest break at |

every hour.” [d.). As support for the recommendeéditations on standing and walking

Dr. Hassman cited Plaintiffs “[p]Jrobable generative joint disease, both knees[]” and

east

“complaints of bilateral foot pain, and stlees have hammering of bilateral second tqes

both a bunion on the left foot.”Id.). Dr. Hassman indicatedahPlaintiff was unlimited

in sitting. (d.). She further stated that Plaintflas limited to occagnal: climbing of

ramps, ladders, stairs, ropes and scaffoladmpsihg; kneeling; crouching; and crawling.

(Tr. at 305).
lll. T HE ALJ SDECISION

A. CLAIM EVALUATION

Whether a claimant is disabled is deteed pursuant to a five-step sequential

process. See 20 C.F.R. 884(BR0, 416.920. To establislisability, the claimant must

show that: (1) she has not performed samigal gainful activity since the alleged

disability onset date (“Step One”); (2) sheslaasevere impairment(s) (“Step Two”); and

(3) her impairment(s) meets or equals theetlsimpairment(s) (“®p Three”). “If the

-6 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

claimant satisfies these threess, then the claimant is dded and entitled to benefits
If the claimant has a severe impairment thasdoot meet or equal the severity of one
the ailments listed..., the ALJ then proceddsstep four, whic requires the ALJ to
determine the claimant's residifianctioning capacity (RFC)® Dominguez808 F.3d at
405. “After developing the RFC, the ALmust determine whether the claimant ¢
perform past relevant work.... If not, thensa¢p five, the government has the burden
showing that the claimant cauperform other work existing isignificant numbers in the
national economy given the claimant's R&@e, education, and work experiencéd”

B. The ALJ’s Findings in Pertinent Part

The ALJ determined that Priff had the following severempairments: arthritis

of the bilateral knees. (Tr. &7). To support this detemation, the ALJ stated that

“[tlhe medical evidence of recth documents that the claimamthibits symptoms that are

consistent with degenerativeinb disease of her bilateral knees, with the left sligh
more symptomatic than theght....The claimant reportedhronic pain and difficulty
climbing stairs.” (Tr. 38).

The ALJ found that Plaintiff’'s impaments did not meet a listingld(). He found

that Plaintiff had the RFC to:

perform medium work as defineth 20 CFR [8] 404.1567(c) and
416.967(cf! except that [she] may only osganally climb ramps or stairs,
or ladders, ropes or scaffolds. ef&laimant may only occasionally stoop,
kneel, crouch or crawl.

(Id.). Based upon Plaintiff's RFC, the ALJ falithat Plaintiff “is capable of performing
past relevant work as a teacher's aidefgls that work is actually and generall
performed. (Tr. at 41). Therek, the ALJ determined thataiitiff is not disabled under
the Social Security Act frordune 30, 2010 through the date of his decisidd.). (In

*“The RFC is defined as ‘the most’ tokimant can do, despite any limitations
Dominguez v. Colvin808 F.3d 403, 405 {9Cir. 2015),as amendedFeb. 5, 2016)
(citation omitted).

~ ““Medium work involves lifting no more #n 50 pounds at me with frequent
lifting or carrying of objects weighing up 25 pounds. If someorgan do medium work,
we determine that he or ehcan also do sedentary ahght work.” 20 C.F.R. 88
404.1567(c); 416.927(c).
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making his determination, the ALJ gaveontrolling weight” to examining Dr.
Hassman’s opinion and “reduceight” to treating Dr. Makhni’'s opinion. (Tr. at 40).
V. DISCUSSION

Plaintiff argues that the ALJ erred Wit) assigning “controlling weight” to
examining Dr. Hassman’s opon, but then failing to aept all of the doctor’s
limitations; (2) failing to consider the impaot Plaintiff's obedly; and (3) improperly
rejecting the opinion of Plaintiff's treatindoctor. Defendant counters that the ALJ[s
decision was free of error on all mattersissue and, even if error did occur, it was
harmless.

A.  STANDARD

The Court has the “power @mnter, upon the pleadings and transcript of the record,
a judgment affirming, modifyig, or reversing the decisiafthe Commissioner of Socia
Security, with or without remmaling the cause for a rehearingd2 U.S.C. 8405(g). The
factual findings of the Commissioner shall mnclusive so long as they are based upon
substantial evidence dnthere is no legal error. 4Q.S.C. 88 405(g), 1383(c)(3)
Tommasetti v. Astry&33 F.3d 1035, 1038'{qCir. 2008). This Court may “set aside the
Commissioner’s denial of disability insurarmenefits when the ALJ’s findings are based
on legal error or are not supported by sulisih evidence in the oerd as a whole.”
Tackett v. Apfel180 F.3d 1094, 1097 {Cir. 1999) (citations omitted).

Substantialevidenceis “
preponderance.”Tommasetfi533 F.3d at 1038 (quotingonnett v. Barnhart340 F.3d
871, 873 (Y Cir. 2003)); see also Tackettl80 F.3d at 1098. Further, substantial
evidence is “such relevant evidence as asoeable mind might agoeas adequate tg
support a conclusion.’Parra v. Astrue 481 F.3d 742, 746 {9Cir. 2007). Where “the

more than a mere sdiila[,] but not necessarily a

evidence can support either outcome, the amant not substitute its judgment for that of
the ALJ.” Tackett 180 F.3d at 1098 (citinglatney v. Sullivan981 F.2d 1016, 1019?9
Cir. 1992)). Moreover, the Comasioner, not the court, is charged with the duty|to

weigh the evidence, relse material conflicts in the &ence and determine the case

-8-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

accordingly. Matney,981 F.2d at 1019. However, tB®mmissioner's decision “cannot

be affirmed simply by isolating a sp&ciquantum of supporting evidence.” Tackett,
180 F.3d at 1098 (quotin§ousa v. Callahgn143 F.3d 1240, 1243 {9Cir.1998)).

[113

Rather, the Court must “consider the recasl a whole, weighing both evidence th
supports and evidence that detrdotsn the [Commissioner’s] conclusionld. (quoting
Penny v. Sullivan2 F.3d 953, 956 (BCir. 1993)).

B. THE ALJ' SRFC ASSESSMENT

Plaintiff argues that the ALJ's RFCssessment is unsupported by substan
evidence because the Alalled to include that Plaintiff may need to take breaks ev
hour as stated by examining doctor Hassman.

The ALJ is responsible for deteining the claimant's RFC.See 20 C.F.R. 8
404.1546(c), 416.946(c); B396-5p, 1996 WL 3474183 Plaintiff's RFC is the most
that she can do consideringrhpairments and limitationsSee20 C.F.R. § 404.1545,
416.945; Social Security Rnog (“SSR”) 96-8p, 1996 WL374184. The ALJ gave Dr,
Hassman'’s opinion “controlling weight.”(Tr. at 40). The p#es agree that the ALJ'S
RFC assessment incorporated the limitatiassessed by Dr. Hsman except for the
statement that Plaintiff “may ed to take a rest break at$t every hour.” (Tr. at 304
Doc. 19, at 5; Doc. 23 at p.8).

When discussing Dr. Hassman’s examinatbPlaintiff and opinion in detail, the
ALJ stated in pertinent partahDr. Hassman “opined thatetltlaimant would be able tg
stand or walk for six to eight houtstal out of an eight-hour workdawith breaks every

hour” (Tr. at 39) (emphasis added). Defendant posits that the ALJ “misstated’

> SSRs “do not carry the force of law, libey are binding on ALJs nonetheless.

They reflect the official interpretation dhe [Social Security Administration] and ar
entitled to some deference as long as thegamsistent with the Sl Security Act and
regulations.” Molina v. Astrue,674 F.3d 1104, 1114 n.59(9C|r. 2012) (internal
guotation marks anditations omitted).

® Plaintiff points out that “[t]echnicallythe opinion of a awsultative examiner
cannot be accorded ‘controlling weight’; undbe regulations, onlfl treating source’s
opinion is eligible to be ssigned such weight20 C.F.R. § 404.: '527(C')ﬁ*| . Plainly
ng?\éer, Ble ALJ intended #ssign [Dr. Hassmar] epinion dispositivenveight.” (Doc.
at 3n.1).
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Hassman'’s restriction with regatal the breaks. (Doc. 23 8. According to Defendant,
“Dr. Hassman’s opinion about the need to takehourly rest break was equivocal . . .
and “the ALJ reasonably excluded this emuaial limitation from the residual functiona|
capacity, although he did nekpressly note this.” Id.). Defendant alsargues that the
omission was inconsequential to the nondisabd&gyermination andhus, was harmless
(Id. (citing Molina, 674 F.3d at 1115)).

There is simply no basito believe that the ALdid not read Dr. Hassman'’s
assessment the way the ALJ said he diignificantly, Dr. Hassman was careful t
include this specific restriction in her statent of Plaintiff's“Ability To Do Work-
Related Activities (Physical)” (Tr. at 303nll capitalization omitted), and noted a
support: probable degenerative joint diseadsoih knees; bilateral foot pain; hammerin
of bilateral second toes both; and a bunwonPlaintiff's left foot. (Tr. at 304).Cf.
Valentine v. Comm'r. of Soc. Sec. Admird F.3d 685, 691-92 9 Cir. 2009) (where a

doctor observed that the plafhmay need simple paced wq in addition to other non-

exertional restrictions, but did not includbose restriction in the Mental Residual

Functional Capacity Assessment, the Adid not err by excluding the recommende
restrictions from the RFC assessment). That Dr. Hassman @settth “may” does not
necessarily mean equivocation; instead, the wardsuggest that the need to rest was
Plaintiff's will during each hour. In any ent, the ALJ's discssion of Dr. Hassman'’s
assessed limitations support® ttonclusion that he read the statement that Plaintiff \
capable of standing or walkirfépr six to eight hours totabut of an eight-hour workday,
with breaks every hour.” (Tr. at 39). T&.J was clear that he gave Dr. Hassmar
assessment “controlling weight”, yet hel diot account for omittig the necessity of
hourly breaks in the RFC assessme®ee Lester v. ChateBl F.3d 821, 830-31 {<Cir.

1995) (to reject an examining doctor’'s ungomerted opinion, thé&LJ must state clear
and convincing reasons; and to reject an exaugidoctor’s opinion that is contradicted

the ALJ must state specific and legitimate rea§on&ssumingarguendathat substantial

" Arguably, Dr. Hassman’s opinion abobteaks is in line with treating Dr.

-10 -
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evidence supported the ALJ's adoption of Drssfaan’s assessment in the first instang
Plaintiff is correct that the ALJ's findg on residual functional capacity was n
supported by substantial eeldce as it failed to account for Dr. Hassman’s wd
tolerance finding that Plaiftimay need to take a restdak at least every hour. Th
error was not harmless given the recordsdoet conclusively fégect that the ALJ
considered such a limitation when he deieed that Plaintiff could perform her pas
work.

C. OBESITY

Plaintiff stands 5 feet, three inches tdllr. at 301). On thday she was examine(
by Dr. Hassman, sheeighed 255 pounds. (Id.; see alsdTr. at 20 (on the date of the
hearing before the ALJ, Plaintiff weigthe254 pounds)). Dr. Hassman’'s diagnos
included morbid obesity. (Tr. at 302). Plaintiff's treating physicians Drs. Makhni
Ellinas also diagnosed obesitySeeTr. at 297, 347 (chronic gontrolled obesity); Tr. at

351 (diagnosing obesity and recommendingt éind exercise including “non-weight

bearing exercises . . . as an option for whaitking causes too ¢nclusion of sentence
was omitted from treatent record]”)).

As discussed above, the ALJ gave. PHassman’s opiniorwhat he termed
“controlling weight.” (Tr. at 40). Althougthe ALJ acknowledgethat Dr. Hassman’s

diagnoses included “morbid ebity” (Tr. at 39), he omittedhg further discussion related

Makhni’s opinion that Plainti would need to shift positionat will once every hour, thus
requiring the ALJ to state @hr and convincing reasons fejecting the opinion, which

the ALJ did not do. Even Dr. Hassman’s opinion was contradicted by Dr. Makhni, the

ALJ was still required to state specific anditenate reasons for rejecting Dr. Hassman
opinion on the issue of bres, and he did not do s&ee Lestel F.3d at 830-31.

8 Plaintiff asserts, and Defendant daest dispute, that her body mass index

(“BMI”) is 45 kg/m*. (Doc. 19 at 9). The Social Geity Administration, consistent
with guidelines estdished by the National Institutesf Health, classifies obesity
according to the BMI, which’is the ratio of an individual’'s weighkilograms to the

square of his or her height in meterSSR 02-1p, 2002 WL 34686281, *2. Under the

guidelines, a person, such as Plaintiff, wahBMI equal to or greater than 40 i
considered “Level Ill, terrd ‘extreme’ obesity.”ld. Level Il obesity “represent[s] the
%reatest risk for developing odgy-related impairments.” Id. However, while the
“levels describe the extent obesity,. . . they do natorrelate with any specific degree ¢
functional loss.”Id.
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to that diagnosis. The ALJ did not iode obesity as one of Plaintiffs severe

impairments. Nor did he explain his basis forreduding at Step Tw that Plaintiff's

obesity was not a severe impairment. Rert the ALJ did not discuss the combined

effects of Plaintiff's obesityand severe impairments onr haility to work. Plaintiff
argues that the ALJ’s failure to consider bbesity constituted hafol error. Defendant
counters there was no error, and efe¢here was, it was harmless.

The Social Security Administration has agaized that “[o]besity is a risk facto
that increases an individual’'s chances of tgyiag impairments in mst body systems.
It commonly leads to, and often complicatefironic diseases of the cardiovascul
system, respiratory, and musculoskelebaldy systems.” S8 02-1p, 2002 WL
34686281, *3. The Administration has alscegnized that even though obesity is a ri

factor for other impairments, an obese indidal may not “necessarily have any of the

impairments.” Id. The Administration has directed thatdetermining severity at Step

ar

sk

Two, the ALJ should consider “the effectsanfy symptoms (such as pain or fatigue) that

could limit functioning.” Id. at *4 (noting “[t]here is n@pecific level of weight or BMI

that equates with a ‘severe’ or ‘not seveimpairment. . . . Rather, we will do an

individualized assessment of the impacibgsity on an individual’s functioning whemn

deciding whether the impairment is severe.3SR 01-2p, in pertinent part, also mak

clear that obesity can affect the claitia RFC assessment at Step Four:

Obesity can cause limitatiayf function. The funcons likely to be limited
depend on many factors, including evh the excess weight is carried. An

% The record reflects that Dr. Christegr Maloney, one of the doctors wh
reviewed Plaintiff's record jpor to initial denial of her @im, found Plaintiff's obesity

was severe. (Tr. at 46, 53). The determimatutether an impairment or combination ¢f

impairments is severe is made at Step Divthe sequential process. Step Two “isl&
minimis screening gevice used(] tosgose of groundless claimsWebb v. Barnhart
433 F.3d 683, 686 ir. 2005) (quotingsmolen v. ChateB0 F.3d 1273, 1290 %‘EClr.

D
(2]

[®)

2008) (alteration in originalyAt step two, the ALJ assesses whether the claimant has a

medically severe impairment or combinatiohimpairments that significantly limits his
E)r her] ability to dobasic work activities.ld. (citing 20 C.F.R. Q4.15208;1)é4&(|%).

asic work activities include walking, standirsgtting, lifting and carring. 20 C.F.R. 38
404.1521(b)(1); 416.921(b)(1). “An impairmeot combination of impairments may b
found ‘not severe only if thevidence establishes a sl\llght abnormality thed no more
than a minimal effect on andividual's abilityto work.” Webh 433 F.3d at 686 (quoting
Smolen80 F.3d at 1290).
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individual may have limitations in gnof the exertional functions such as
sitting, standing, walking, lifting, ¢eying, pushing, and pulling. It may
also affect ability to do postural functions, such as climbing, balance,
stooping, and crouching.

Id. at *6. Further, it is well-settled that:

The ALJ is required to considetl af the limitations imposed by the
claimant's impairments, even thosattrare not severe. Social Security
Ruling (“SSR”) 96-8p (196). Even though a noregere “impairment|[ |
standing alone may not significantly limit an individualtslity to do basic
work activities, it may—whan considered with limiteons or restrictions
due to other impairments—be critical to the outcome of a cldan.”

Carmickle v. Comm'r. Soc. Sec. AdmB83 F.3d 1155, 1164 {9Cir. 2008):see also
Smolen,80 F.3d at 1290 (“[T]he ALJ must consider the combined effect of all of
claimant’s impairments on her ability to fummn, without regardo whether each ong
alone was sufficiently severe.”).

Defendant argues that the ALJ's decision is without error or, alternatlively,
any error is harmless because Plaintiff hasdatiteidentify “any synptoms or limitations
related to obesity, such as fatigue.” (D@8 at 14). Defendant’s reliance on lack
evidence of “fatigue” is unpersuasive. TAdministration has recognized that “pain ¢
fatigue” can constitute symptonfisr consideration at Stepwo and Plaintiff has alleged
pain and complainetb her doctors and testified abosame. SSR 02-1p, 2002 WI
34686281, *4. Additionally, Step Four considtions should takénto account that
“[the combined effects of asity with other impairments may be greater than might
expected without obég. For example, someone with dity and arthritis affecting a
weight-bearing jointmay have more pain and limitatitiman might be expected from th
arthritis alone.”ld. at *6 (emphasis added).

Given that notes from Plaintiff's treag physicians, in addition to Dr. Hassman
diagnoses, referenced Plaintiff's obesity, it aubsling that the ALJ féed to state that he
considered Plaintiff's obesity ithe sequential analysis. fe@adant states that Plaintifi
has not shown any restrictions other thanehsiated in the ALJ's RFC assessment, tl

could be linked to her obesity. It is probldiodere, as discussed above, that the AL
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RFC assessment omitted Dr. Hassman'’s wddcaace limitation that Plaintiff may neec
to take a rest break every hour. It maylwe that the ALJ, irgranting Dr. Hassman'’s
opinion controlling weight, necessg considered Plaintiff's okmty in light of the fact
that Dr. Hassman also diagenl obesity. NonethelessetiCourt is “constrained to
review the reasons the AL3serts[]” for his decisionSee e.g. Conne40 F.3d at 874
(citing SEC v. Chenery Corp332 U.S. 194196, (1947)Pinto v. Massanari249 F.3d
840, 847-48 (9 Cir. 2001)). “It will not do for a cort to be compelled to guess at tH
theory underlying te agency's actioh Chenery, 332 U.S. at 196-97 (internal quotatio
marks and citation omitted). Meover, the ALJ’s failure to alless the combined effect
of Plaintiff's obesity, whetheit be severe or not, on hehet impairments may have als
impacted his decision to reject Dr. Makhri'ssessment which was raaestrictive than
Dr. Hassman’s. It may also have affected ALJ's assessment of Plaintiff's credibility
on this point as wellOn the instant reed, the Court cannot sayatthe ALJ’s failure to
discuss Plaintiff's obesity in any detail aty point during his spiential analysis was
inconsequential to the outcome.

D.  THE ALJ S REJECTION OF TREATING DR. MAKHNI 'S OPINION

Plaintiff also challengeshe ALJ’s rejection of traang Dr. Makhni’s opinion,
arguing that the ALJ failed toomply with 20 C.F.R. § 408527. Defendant contend
that the ALJ properly carried his burderrejecting Dr. M&hni’s opinion.

It is well-settled that the opinions treating doctors are entitled to greater weight

than the opinions oéxamining or nonexammng physicians. Andrews v. Shalala53

F.3d 1035, 1040-1041{9Cir. 1995). Generally, more weigistgiven to the opinion of a
treating source than the opinion oflactor who did not treat the claima®ee Turner v.
Comm’r of Soc. Sec. Admii613 F.3d 1217, 1222t?%ir. 2010);Winans v. Bower853

F.2d 643, 647 (B Cir. 1987). Medical opinions armbnclusions of treating doctors ar
accorded special weight besautreating doctors are ia unique position to know
claimants as individuals, anoecause the continuity of élm dealings with claimants

enhances their ability to assethe claimants’ problemSee Embrey v. Bowe849 F.2d
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418, 421-22 (8 Cir. 1988);Winans 853 F.2d at 647; 20 C.F.R 20 § 404.1527(c)
(generally, more weight is gineto treating sources, “sinceete sources are likely to b
the medical professionals most able to pteva detailed, longitudinal picture of [thg
claimant’s] medical impairment(s) and maynigr a unique perspective to the medic
evidence that cannot be tamed from the objective rdeeal findings alone or from
reports of individual examinations, such @msultative examirtons ....”); 20 C.F.R.
§404.927 (same).

A treating physician’s opion may not be entitled taatrolling weight where it is
not “well-supported” or is inconsistent withither substantial @ence in the recordrn
v. Astrue 495 F.3d 625, 631 {oCir. 2007) (citing 20 C.F.R 404.1527(d)(2)recodified
as 20 C.F.R. 8 404.1527(c)(2)).In such a case, the ALdust consider the factors
outlined in the regulations fatetermining what weight to aeord the treating physician’s
opinion’® Id at 631-32;see alsoSocial Security Ruling 9652 1996 WL 374188, *4
(“Adjudicators must remember that a findin@tla treating source medical opinion is n
well-supported by medically acceptable clali@and laboratory diagnostic techniques
Is inconsistent with the other substantiaidewce in the case recondeans only that the
opinion is not entitled to ‘controlling weightriot that the opiniorshould be rejected.
Treating source medical opinions are stiltited to deference and must be weighg

using all of the factors provided in 20 RF404.1527 and 416.927. In many cases

% The factors for consideration as to the weight the opinitrbevgiven include

the “[llength of the treatment leionship and tb frequency of
examination” by the treating physiciaand the “nature ahextent of the
treatment relationship” between thetipat and the treating physician. [20
C.F.R]S8 404.152_7(d)(2)(|?_—(|!)....Addmnal factors relevant to evaluating
any medical opinion, not limited to @hopinion of the treating physician,
include the amount of relevant evidenthat supports the opinion and the
quality of the explanation provided;eltonsistency of the medical opinion
with the record as a wihe; the specialty of & physician providing the
0ﬁ|n|_or_1; and “[o]ther factors” suclas the degree of understanding a
physician has of the Administration's “disability programs and their
evidentiary requirements” and the degoédis or her familiarity with other
information in thke case recordd. § 404.1527(d)(3)-(6).

R R Lo i i
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treating source’s medical opinion will be entkleo the greatest wght and should be
adopted, even if it doesot meet the test for controllingeight.”). Thus, even if the
treating physician’s opinion does not mees tiest for controlling weight, his opinior
may still be entitled to the greateseight and should be adopte&ee Orn495 F.3d at
633

Here, where Dr. Makhni’'s opinion is mwadicted by examining Dr. Hassman, the
ALJ must “provid[e] ‘specific and legitimateeasons’ supported Isubstantial evidence
in the record[]” for rejetng Dr. Makhni’s opinion. Reddick v. Chater]l57 F.3d 715,
725 (9" Cir. 1998) (citingLester,81 F.3d. at 830). “ThéLJ can meet this burden by

setting out a detailed and thorough summary of the facts and conflicting clipica

evidence, stating [his] interpretati thereof, and making findings.Tommasett633 F.3d
at 1041 (quotindvlagallanes v. Bower81 F.2d 747, 751 {oCir. 1989)).
The ALJ gave Dr. Makhni's opinion “deiced weight” because(l) “Dr. Makhni

opined that the claimant had a good gmosis for improvement with conservativ

[

treatment, indicating that he did nansider her impairment to be sevéfeand (2) Dr.

Makhni’'s opinion that Plaintiff was “limitedo standing for forty-five minutes at ong

U

174

time and to less than two houddal out of an eigkthour workday is inconsistent with the
claimant’s own testimony that she was atdestand for two hourat a time. . . . The
undersigned notes that the claimant lateangjed her testimony to reflect a forty minute
maximum time that she could starfd.(Tr. at 40). The ALJ we on to state that “even

adopting [Dr. Makhni’s] restrictions . . ., @éhclaimant would still be able to work®

1 Dr. Makhni indicated that Plaintiff's pgnosis was “good to fair with physicall
therapy.” (Tr. at 314).

2 The ALJ also rejected DMakhni’s opinion for thaeason that: Dr. Makhni’s
“opinion that the claimant was precludegrom climbing any stairs is somewhg
inconsistent with _the claimant’s testimonilyat she remained abk® take a bus for
transportation.” (Tr. 40). Defelant “does naot rely on thigason [in opposing Plaintiff's
argumeng, but asserts that the ALJ's otheasons are specific and legitimate and
supported by substantial evidence.” (Doc. 23 at 13 n.1)

—

% In addressing the ALJ's statement thag siould still be abléo work even if
Dr. Makhni's restrictions applied, Plaifftipoints out that adoption of Dr. Makhni’s
recommended restrictions would stdikely require analysis dbtep Five concerns that

-16 -
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(I1d.).

In supporting the ALJ’s rejection ofrDMakhni’s opinion,Defendant stresses thg
fact that the ALJ mentioned that Plaintiff had a good prognosis with conserv
treatment. $eeDoc. 23 at 12 (notinthat Dr. Makhni prescribettbuprofen and capsaicin
for pain and indicated a steroid shot may heke alsoTr. 301 (noting Plaintiff had
injections to her left knedéwice in approximately 2007)).The ALJ omitted that if
Plaintiff had insurance, she would have beefierred to orthopediand vascular surgery
specialists. $eeTr. 332, 347). Plaintiff also tesed that lack of money and insurang

prevented her from going to the doctorSeéTr. at 23, 28-29see alsoTr. at 297

(Plaintiff told Dr. Ellinas that she “didn'tome when | was supposed to...” due to not

having money); Tr. at 347 (Plaintiff told DEllinas that she nobbtain follow-up lab
work because of money issued)y. Ellinas also noted thalaintiff's lack of medical
insurance precluded refelsao specialists. SeeTr. at 332, 347) It is not clear on th
instant record to whaixtent Plaintiff's financial situation and lack of insurance affect
her treatment options and/or the treatms&mé received, although it appears that w
regard to Plaintiff's orthopedicip, back, and varicose veissues, Plaintiff's lack of
insurance prevented further faleup and/or treatment.SEeTr. at 28-29, 332, 347)Cf.

Orn, 495 F.3d at 638 (the Ninth Circuit hasoscribed the rejection of a claimant’
complaints for lack of treatrmé when the medicalecord establishes that the claima
could not afford it);Gamble v. Chater68 F.3d 319, 321 {bCir. 1995) (“Disability

benefits may not be denied because of thenaat's failure to obtaitreatment he cannot
obtain for lack of funds.”). Further, althoud@r. Makhni’s prognsis discussed physica
therapy, the parties have not cited any records to show that Plaintiff was referi

physical therapy or that she could affatd Moreover, the Court finds persuasiv

Plaintiff's argument that Dr. Makhni’s prognosisedonot necessarily mean that he did

the ALJ did not reach and thebuld arguably support a dishty finding. (Doc. 19 at

\D

Ative

e

D

ed

ed 1

e

16-17). Plaintiff acknowleglges that remand for further proceedings Is appropriate fo

such inquiry. (Doc. 19 at 1 On the instant record, aapalysis at

. O tep Five shoul
be conducted by the ALJ the first instance. See id).
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not consider her impairments to be severtdrave an impact on h&lerance for work.
While Dr. Makhni may not have expressly oginthat Plaintiff was in fact disabled—ap
opinion by which the ALJ wodl not be bound—thessue here is whether, regardless [of
her “prognosis”, Plaintiff is able to perforher past work and, iot, then other work.
As Plaintiff points out, the ALJ providedo explanation hovthe prognosis “would
undermine the specific functional restrictiansDr. Makhni’'s medical opinion.” (Doc.
19 at 15).

As to Plaintiff's testimony regarding hability to stand as a basis to reject Dr.
Makhni’s opinion, the record reflects Plaifis testimony that because of her knees,
standing and walking “too lofij interferes with her ability to work. (Tr. 23). The

following exchange between the Aland Plaintiff then occurred:

Q.[ALJ]:  How long can you stand?
A. [Plaintiff]: No more than an hour and a half or two hours.

Q. And then you need tat slown for a while, rest them?
A. Yes,sir.
(Tr. 23-24).

The questioninghenturned to Plaintiff'sdaily activities. Later, Plaintiff testified

as follows when quested by her attorney:

Q. [counsel] Now, earlier you statedathyou can stand for one and a half
to two hours. You can standathlong without having to sit
down; or in between that timeo you have to sit down and
take a break?

A. [Plaintiff]: | have to & down, take a little break.

Q Okay. How long can you std before you have to sit down
and then take that break?

A. Like 40 minutes.

Q. About 40 minutes?

A Yeah.

Q Okay. What starts teappen at the 40-minute mark?
A | have . . . varicose veins, and they start getting numb —
tingling on the side of my lefeg. . . . And myknees start to
hurt.

Okay. And that's even wheou’re using your cane, that still
happens?
Yes.

Okay. How long do you have sit before you could get

o>
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back up and stand up andlk around again?
A. Like 10-15minutes.

(Tr. 27).

The ALJ is of the opinio that Plaintiff “changedher testimony” and, thus,
Plaintiff's initial testimony thashe could stand for one ande-half hours to two hours
undermines Dr. Makhni’s opinion that shan only stand 45 minutes continuously, al
for less than two hours total ian 8-hour workday, with normal breaks. (Tr. at 4(
Plaintiff contends that it is unclear fromrhaitial exchange witithe ALJ whether she
was testifying about the total amount of time she could stand or, instead, about hov

she could stand continuously. (Doc. 191&f). She asserts thabunsel's follow-up

guestions clarified the issue. Given theretision of the ALJ’s initial questioning, the

Court cannot say that substantial evideso@ports the ALJ's opinion that Plaintifi
“changed her testimony” dahis point. (Tr. 40).

Consequently, for the above-statexhgons, the ALJ failed to state sufficiel
reasons to reject Dr. Makhni’s opinion.

V. REMAND FOR FURTHER PROCEEDINGS

Plaintiff requests that the Court remands timatter for further proceedings. (Dog.

19 at 18; Doc. 24 at 7).

“A district court may ‘revers[e] thalecision of the Commissioner of Socia
Security, with or wthout remanding the cause for a rehearidggichler v. Comm'r of
Soc., Sec. Admin775 F.3d 1090, 1099 {9Cir. 2014) (citing 42 U.S.C. § 405(g)
(alteration in original), but ‘the proper coursxcept in rare circumahces, is to remand
to the agency for additional investigation or explanatiach,’ (quoting Fla. Power &
Light Co. v. Lorion 470 U.S. 729, 744, 105 S.Ct598, 84 L.Ed.2d 643 (1985)).
Dominguez 808 F.3d at 407. In evaluating whet further administrative proceeding
would be useful, the court “consider[s] @ther the record aa whole is free from
conflicts, ambiguities, or gaps, whether all edtissues have been resolved, and whet

the claimant's entitlement to benefitlear under the applicable legal rulesréichler,
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775 F.3d at 1103-04ee also idat 1101 n.5 (it is an abusé discretion to remand “for
an award of benefits when not all faat issues have been resolved.”).

As discussed above, the ALJ failed $tate sufficient reasons to reject D
Hassman’s work tolerance recommendation onigéige of breaks while standing, and |
failed to state sufficient reasons to rejBet Makhni’'s work tolerance recommendation

as well. Additionally, the ALJ failed to considére impact, if any, of Plaintiff's obesity

on her ability to work.Further, even if the case were togeed to analysis at Step Five

the ALJ should address theeftFive concerns in therét instance, and Plaintiff
concedes as much.Sé€eDoc. 19 at 17-18). Consequently, the matter is remanded
further proceedings. On remartde ALJ shall reassess Riaif's RFC to perform work,
including her ability to stand continuously. his reassessment tie record, the ALJ

should consider the ipact, if any, resulting from Plaiiff's lack of insurance. On

remand, the ALJ may take additional evidenoeluding calling upon a vocational exper

If necessary.
VI. CONCLUSION

For the foregoing reasons, the Court remathas matter for further proceeding
consistent with this Order. Acatingly, IT ISORDERED that:

(1) the Commissioner’s decision demy benefits is REVERSED; and

(2) this matter is REMANDED tthe Commissioner for further proceeding
consistent with this Order.

The Clerk of Court is DIRETED to enter Judgent accordingly and to close it
file in this matter.

Dated this 29th day of September, 2016.

Bernardo P. Velasco
United States Magistrate Judge
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