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Licson Incorporated et al Doc. 1

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Blake Haines, No. CV-15-00002-TUC-RM (EJM)
Plaintiff, ORDER

V.

Get Air Tucson Incorporated, et al.,

Defendants.

On February 13, 2017, Magistrate Judgree J. Markovich issued a Report an
Recommendation (Doc. 158) recommending tted Court deny Defendant Get Air
LLC's second Motion to Disms (Doc. 97). Defendant GAir, LLC objected to the
Report and Recommendation (Doc. 164), anain@ff responded inopposition (Doc.
170) to Defendant’s Objections.

l. Background

Plaintiff Blake Haines alleges that msaffered catastrophic injuries when he

performed a multiple-flip maneuv&om a trampoline platform to a foam pit at the Get
Air Tucson indoor trampoline park(Doc. 84 at 10, 1 69.) He alleges that Get Air, LL
created deficient and defectigafety rules applicable to trampoline park customers i
supplied those safety rules to Get Air Taiegor use in the Tucson trampoline parkd. (
at 6, 1 37-38.)

Defendant Get Air, LLC fild its first Motion to Dismiss for lack of persong
jurisdiction on July 302015. (Doc. 43.) This Court died that motion as moot afte
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granting Plaintiff leave to amend his comptain(Doc. 83.) Plaintiff filed his Third
Amended Complaint (Doc. 34n February 8, 2016.

On March 1, 2016, Get Air, LLC filethe currently pendim Motion to Dismiss
for lack of personal jurisdiain. (Doc. 97.) After allowinghe parties time to conduct
limited jurisdictional discoverysée Doc. 117), Judge Markovidiound that Plaintiff had
met his burden of establishing a prima fasfiewing of specific personal jurisdiction, and
accordingly recommended thattGer, LLC’s Motion to Dismissbe denied. (Doc. 158.)
[I.  Standard of Review

A district judge must “make a de nowetermination of those portions” of &
magistrate judge’s “report or specifiedoposed findings or recommendations to which
objection is made.” 28 U.S.@.636(b)(1). “If no objectiomr only partial objection is
made, the district court judge reviews thasobjected portior®r clear error.” Johnson
v. Zema Sys. Corp., 170 F.3d 734, 739 (7th Cir. 199%ge also Prior v. Ryan, CV 10-
225-TUC-RCC, 2012 WL 1344286, at *1 (D.iArApr. 18, 2012) (reviewing for clealf
error unobjected-to portions of ReportdaRecommendation); Fed. R. Civ. P. 72(b)
advisory committee’s note to &9 addition (“[wlhen no tiraly objection is filed, the
court need only satisfy itself that there isalear error on the face tiie record in order
to accept the recommendation” of a magistrate judge).

[11. Discussion

Plaintiff alleges that this Court hasesgpfic (as opposed to general) personal

jurisdiction overGet Air, LLC. (See Doc. 102 at 3.) Judge Markovich accordingly

applied the three-prong test &pecific personal jurisdiction:

(1) The non-resident defeadt must purposefully dice [its] activities or
consummate some transaction withe tforum or resident thereof; or
perform some act by which [it] Purposthjuaval_ls [itself] of the privilege
of conducting activities in the forumhereby invokingthe benefits and
protections of its laws; (2) the claimust be one which arises out of or
relates to the defendant’'s forum rethtactivities; and (3) the exercise of
urisdiction must comport ith fair play and substantial justice, i.e. it must
e reasonable.

(Doc. 158 at 5-6 (citingschwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 802
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(9th Cir. 2004))) Get Air, LLC objects only tothe factual findings that Judge

Markovich made in applying the test.

Judge Markovich held th&tlaintiff had identified evidere sufficient to support al
finding that Get Air, LLC purpasfully directed its activitis at Arizona by creating 3
generic employee handbook witrethpecific intent that it be ed at all then-existing and
future Get Air trampoline parksncluding Get Air Tucson; #t Plaintiff's claims arose

out of and relate to Get Air, LLC’s contaststh Arizona because #y are based on thq

allegedly defective safety rules containidthe employee handbook; and that this

Court’s exercise of personal jurisdiction ovget Air, LLC would be reasonable. In it

Objections, Get Air, LLC argues thathe Magistrate Judge's Report and

Recommendation erroneously describes the slepo testimony ofAmy lverson, Jacob

Goodell, Val Iverson, and Jessica Bybaad draws unsupported inferences. According

to Get Air, LLC, Amy Iverson drafted a gemeemployee handbook to be used at oth
Get Air trampoline parks, but she drafted it Taampoline Parks, LLC rather tharGet
Air, LLC.

The evidence indicates that Get Air, LLCeogted a trampoline gain Roy, Utah
but that the Get Air Roy park is now cbas and Get Air, LLC is currently a holding
company. (V. Iverson Dep. at 7:10-19, 1951-23:14-24:8; J. Gootld®ep. at 15:5-15.)
Trampoline Parks, LLC is a company thdgsigns and constructs trampoline par,
nationwide and internationally(V. lverson Dep. at 7:21-298:7-19:3; J. Goodell Dep.
at 45:22-24.) Both companiesere originally founded by Vdlerson. (V. Iverson Dep.
at 7:10-15, 21-25.) In apmximately 2013, a company called Get Air Management, L

1

and federal law is the same, because Arizolwaig-arm jurisdictional statute allows thi
Court to exercise personal jurisdictionttee maximum extent penitted by the United
States Constitution.Sée Doc. 158 (citing Ariz. R. Civ. P. 4.2(a§cott v. Breeland, 792
F.2d 925, 927 (& Cir. 1986)).)

2 The deposition testimony of Amy hsam appears in theecord at Doc.
154-1, Doc. 155-2, and Doc. 164-1. Tdegposition testimony of Jacob Goodell appes
at Doc. 154-5, Doc. 155-&nd Doc. 164-2. The depositidestimony of Val lverson
apBears at Doc. 154-2, Doc. 155-4, and O@el-4. The deposition testimony of Jessi
Bybee appears at Doc. 154Bc. 155-1, and Doc. 164-3.

-3-

As Judge Markovich noted, the dpeocess analysis under Arizona state
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was formed in order to manage varioust @& trampoline parks, including Get Air
Tucson. (V. Iverson Dep. at 9:4-12; Qoodell Dep. at 67:10-68:3.) However, Va

Iverson and his family began expanding @&t Air business by opéng and supporting
parks in new locations prior to the ctiea of Get Air Management, LLC. The
deposition testimony of Amyverson and Jacob Goodedhows significant confusion
regarding whether support foew Get Air trampoline parksas performed on behalf of
Get Air, LLC or Trampoline Pasg LLC prior to the formi@on of Get Air Management,
LLC. For example, Amy Iverson testifietl: guess the confusioties in that, in my
mind, it was all the same thindg.worked for my father-in-i& [Val lverson], and he gave
me some assignments and | did therfX. lverson Dep. at 85:21-24ee also id. at 90:2-
12.)

Jacob Goodell—the son-in-law of iakerson—founded Get Air Tucson and took
the employee handbook in use at Get Air Royhe Tucson facility to supply to Get Ai
Tucson employees as part of their trainingd. Goodell Dep. at 15:18-19, 16:19-28,
25:19-21, 27:11-28:8, 34:6-35:6, 54:23-55:9The employee handb& was originally
created for the Get Air Royampoline park, at the direction of Val Iverson, by an
employee named Jessica Bybee. (hd® Dep. at 14:12-14, 15:21-18°2Amy Iverson
later took over work on the handbook and sedi it so that it could function as a genetic
employee handbook to be used in otherntlexisting and futuréset Air trampoline
parks. (A. Iverson Dep. &82:19-24.6, 30:7-31:9, 55:11-36}, 68:21-23; J. Goodell Dep
at 87:13-17; J. Bybee Dep. 86:22-17:9, 21:17-20, 25:2-30:12-17.) She did so at &
time when she was working as an indepenaemiractor for Trampoline Parks, LLC|
(A. Iverson Dep. at 20:24-23, 22:19-24:6, 27:10€L) Although she had no contrag
with Get Air, LLC and was paid by Trampolifarks, LLC, she progled assistance as

~—+

needed to Get Air, LC on request from Val and Joarerson—the two owners of Get
Air, LLC. (ld. at 22:6-23:12, 27:10-25, 39:1-289:22-90:1.) Amy signed an affidavit

3 The evidence indicates that JeasiBybee drafted the portion of th
handbook containing safety rulegl. Bybee Dep. at 15:21-18:2.)

D
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stating that she prepared the employee handbook as part @efohe for Trampoline
Parks, LLC (Doc. 97-1), bushe testified at her deposition that she prepared

handbook for Get Air, LLC on grest from Val and Joan Iverso (A. Iverson Dep. at

22:19-24:6, 27:21-28:3, 28:8-11.) Specificalghe testified that Val and Joan Iversgn

asked her to revise the handbook so that itccbel used in a largeapacity as the Get
Air business expandedld( at 22:19-24:6.)

Jacob Goodell testified that an empmeyhandbook createdrf@rampoline Parks,

the

LLC would be very different @#n the handbook that he took to Get Air Tucson, because

Trampoline Park, LLC was in the businest constructing—rather than operating—

trampoline parks, and its employees weomstruction workers. (J. Goodell Dep. at

28:13-29:19.) Amy Iverson testified simila that there was a separate employ
handbook for Trampoline Pak LLC, and that Trampolen Parks, LLC was in the

business of building parks rather than rugninem. (A. lverson Dep. at 28:8-22, 59:13-

16, 78:19-79:3see also V. Iverson Dep. at 18:16-19(8estifying that Trampoline Parks

LLC designs and builds trampolinerfga but does not operate them.)

Other evidence corroborates Amy’s testimony that she revised the empjoye

handbook on behalf of Get Air, LLC for use other Get Air trampoline parks. The

handbook itself is titled “Gefir, LLC Employee Handbook!” and although Amy

Iverson testified that the name was a mistaké should have said “Get Air” instead of
“Get Air, LLC” (A. lverson Dep. 59:25-60:22), the name “Get Air, LLC Employge

v

Handbook™—as well as language used inibess plans and other documents created

during the time period—supports a finding thia¢ Iverson family used Get Air, LLC tg
support the expansion of the Get Airsimess prior to the creation of Get Ai

Management, LLC.

4 Jessica Bybee put the title “GAtr, LLC Employee Handbook” on the

original draft of the handbooland no one discussed the of the title with her
because she “made [the handbook] for the pank.” (J. Bybee at 24:19-25.) Amy
Iverson testified that the hedbook was not titled “TrampoknParks, LLC” “[b]ecause
Trampoline Parks is a different entity” that builds parks, whereasA®ean the parks.”
(A. Iverson Dep. at 59:13-16.)
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In short, there is a factual disputegarding whether Amyverson prepared a
generic employee handbook dehalf of Get Air, LLC orTrampoline Parks, LLC.
While there is evidence inthting she created the hawdl while working as an
independent contractor for Trampoline ParkkC, there is also gnificant evidence
supporting a finding that sh&eated it on behalf of Get Air, LLC at the request of t
owners of Get Air, LLC.Judge Markovich appropriatehgsolved the factual dispute if
Plaintiff's favor. See Mavrix Photo, Inc. v. Brand Techs,, Inc., 647 F.3d 1218, 1223 (9th
Cir. 2011)°

IT IS ORDERED that Get Air, LLC’s Objection (Doc. 164) mverruled, and
Judge Markovich’s Report and Recommendation (Doc. 15)cepted and adopted in
full.

IT ISFURTHER ORDERED that Get Air, LLC’s Mdion to Dismiss (Doc. 97)
Is denied.

Dated this 31st day of March, 2017.

Honorable RosemaVarquez
United States District Jge &

> Plaintiff’s OPposition toDefendant Get Air, LLC’s Objections includes
request for an award of attorneys’ fees aodts incurred in regmding to Get Air,

LLC’s Motion to Dismiss and Objections. Sg¢ Doc. 170 at 9.) Plaintiff cites ng
authority in support of the request. A nwotifor sanctions under Rule 11 of the Fede
Rules of Civil Procedure “must be madeparately from any other motion and mu

describe the specific conduct that allegediglates Rule 11(b).” Fed. R. Civ. P}

11(c)(2). A court may imposattorneys’ fees as a sdion under its inherent powers
only where a litigant has acted lbad faith or willful disobedience of court orderSee
Primus Auto. Fin. Servs,, Inc. v. Batarse, 115 F.3d 644,48-49 (9th Cir. 1997). Plaintiff
has not shown that Defendant®nduct rises to this levelPlaintiff's request for an
award of attorneys’ feesnd costs is denied.
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