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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Blake Haines, No. CV-15-00002-TUC-RM (EJM)
Plaintiff, ORDER

V.

Get Air LLC,
Defendan

Plaintiff Blake Haines suffered cervicaljuries at Get Air Tucson, an indoo
trampoline park owned by Get Air Tucson Trarmpes, LLC. He allegethat his injuries
were proximately caused by a defective esgpe handbook created by Defendant Get A
LLC (GALLC). In resolvingGALLC's previously filed Mdion for Summary Judgment
this Court held that GALLC owed Mr. Has a duty to exercise reasonable care
developing safety rules in the empée handbook. (Doc. 276 at 316.7A jury trial is
scheduled for November 5, 2019.

At a Pretrial Conference held on Felry 5, 2019 (Doc. 300), the Court denie
without prejudice GALLC’s Motion in Limine Nol re: References to “Get Air Venture
(Doc. 285) and granted GALLC’s Motion inrhine No. 3 re: Condition of Premises (Do
287). On June 27, 2019, the Court helaubert? hearing on GALLC’s Motion to
Preclude Testimony of Anthony @doa. (Docs. 284, 317.)

1%'INI recotrd citations hereirefer to the page numbers geated by the Court’s electronig
iling system.
2 Daubert v. Merrell Dow Pharms,, Inc., 509 U.S. 579 (1993).
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Below, the Court resolves Mr. Hainedotion in Limine (Doc. 282), GALLC's
Motion to Preclude Testimony of Richard Hinrichs (Doc. 283), GALLC’s Motion|in
Limine No. 2 re: Piercing the CorporateiM®oc. 286), GALLC’sMotion in Limine No.
4 re: All Subsequent Remedial Measuresd[288), and GALLC’s Motion in Limine No.
5 re: Termination oElyana Garcia (Doc. 289). Tl@ourt will resolve GALLC’s Motion
to Preclude Testimony of Anthony Gamboa separately.

l. Mr. Haines’s Motion in Limine (Doc. 282)

Mr. Haines asks the Court to preclu@ALLC from introducing or mentioning al
document titled “Waiver, Release, AssumptiorRigk, and Indemnity Agreement” datef
August 25, 2013 (hemafter, “Waiver”). (Doc. 282 at 2ge also Doc. 282-1 at 2-4.) Mr.

Haines signed the Waiver on his first visitGet Air Tucson. He was injured during hi

[72)

second visit on September 8,130 (Doc. 282 at 3.) He argues that the Waiver
inadmissible because GALLC wasither a party to it nor antended beneficiary of it and
therefore cannot enforcedt benefit from it. kd. at 4-6.§ He further argues that GALLGC
waived any right to enforce the Waiveild.(at 6-8.) Since the Weaer is unenforceable,
according to Mr. Haines, it is irrelevant wrdFederal Rule oEvidence 401, and any
relevance it may have is outwhegd by Rule 403 concernd.d (at 8-10.)

GALLC does not dispute that the Waivsrunenforceable and concedes that Mr.
Haines’s relevance argument might haveimeGALLC were relying upon a theory of

express assumption of risk; however, GALlatgues that it is asserting an implied-

assumption-of-risk #ory and that the Waiver is relevant to an element of that defgnse

(Doc. 297 at 3-4.) Accordingly, GALLC ask®e Court to allow it to introduce a redactegd
version of the Waiver for pugses of showing Mr. Haineskshiowledge of the risks of his
activities. (d. at 1;seealso Doc. 297-1 at 1-3.) GALLC asds that the redaction of all
contractual recital provisions and the wdwehiver” from the document ameliorates any
Rule 403 concerns. (Doc. 297 at 4.)

3 Mr. Haines also argues that the waiveswhisory and never enfoeable by any party,
because the on_I/y entity listed oretivaiver was Get Air Tucsoimc, which is a fictitious
entity. (d. at 6-7.)
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At the Pretrial Conference held on Redmy 5, 2019, the Court ordered GALLC t
file a usable redacted vaya of the Waiver. (Doc. 30) GALLC complied with the
Court’s order, submitting two veons of the redacted Wav—one containing original
print and noticeable redactedeas, and another which isypéd such that the redaction
are undetectable. (Docs. 3033D3-2.) Both versions of ¢hredacted Waiver contain a
acknowledgement that use of the trampoégeipment at Get Air Tucson “constitutes 3
inherently risky recreational activity that maguét in serious injury (such as paralysis af
death),” as well as a statenéimat Get Air will not make the trampoline park available
participants unless such participants “aiéing to take personal sponsibility for any and
all injuries . . . that may result” from participation in actisti& the park. (Docs. 303-1
303-2.)

Under Rule 401 of the Federal Rules ofdewnce, evidence is relevant if it has ar
tendency to make a fact of consequenceeatermining the action either more or les
probable than it would be withbthe evidence. Relevant eeitce is generally admissible
Fed. R. Evid. 402, but it may be excludetitg probative value isubstantially outweighed
by a danger of . . . unfair prejudice, confuding issues, misleadingalury, undue delay,
wasting time, or needlessly presenting clative evidence,” Fed. R. Evid. 403.

Mr. Haines’s acknowledgement of the ss#f use of the trampoline equipment
Get Air Tucson is relevant tGALLC’s implied-assumption{ferisk defense. However,
the Court agrees with Mr. Haines that theiVéa—even in the redacted form appearing
Documents 303-1 and 303-2—poseserious risk of unfair pneglice and jury confusion.
Furthermore, evidence of the Waiver woulddoenulative if Mr. Haines testifies at tria

that Get Air Tucson conveydd him the inherent dangeo$ trampoline use, including

possible paralysis and death, and thatasknowledged those dangers prior to hi

recreational use of the Get Air Tucson trampopaek. If Mr. Haines stestifies, then the
Waiver is inadmissible under the balancingttef Rule 403 of the Federal Rules ¢

Evidence.

Accordingly, Mr. Haines’s Motion in Liminill be partially granted to the extent
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that GALLC may introduce the Waivenly for purposes of impeachmentlf GALLC
intends to introduce the Waiver for impeachmaumposes at trial, ghall notify the Court
outside the presence of the jury and shall ustyged version of the Waiver such as th
appearing at Document 303-2, except thatdahetype and sizéwuld more closely match
the original, and the thirgaragraph of the Waivéras well as the sentence current
appearing in Document 303-2 concerning agstion of risk, must beedacted in their
entirety®
I. GALLC’s Motion to Preclude Testimony of Richard Hinrichs (Doc. 283)
GALLC asks the Court to preclude Rictiatfinrichs, Ph.D., from testifying that
had GALLC’s employee handbopkohibited multiple flippingfoam-pit lifeguard Elyana

Garcia would have preventédr. Haines’s accident from occurring. (Doc. 283 at 1.

GALLC argues that Dr. Hinrichs’s testimosfyould be precluded der Federal Rule of
Evidence 702Daubert, andKumho Tire.” (Id. at 2.) GALLC argues that Dr. Hinrichs
testimony is speculative andnsupported, and that hisaining and experience in
biomedical engineering do ngualify him to testify to th effect that a multiple-flip
prohibition in the employee handbook wollave had on Ms. Gaets behavior. Id. at

2-7.) GALLC further argues that the samasens require exclusa of Dr. Hinrichs’s

opinion that it was reasonable for Jake Gdlpttee owner of Get Air Tucson Trampolines

“1f Mr. Haines does not testify at trial, GALLE granted leave to #ise the issue of the

admissibility of the Waiver ints case-in-chief; in thatitsation, the Rule 403 balance

would differ because evidence oktlVaiver would not be cumulative. _

°> The third paragraph states: “Get Air wilbt make the Trampoline Park available
Participants unless Participants are willingake personal respahgity for any and all
injuries to Participant . .that may result from Participantsluntary participation in the
recreational activities available at the Tmoline Park and any of the other caus
identified hereinafter.” (Doc. 303-1.) The @ofinds that the probative value of thi
Ian%uage Is substantially outweighed by a o$kinfair prejudice and jury confusion, &
the language may lead jurors to assume that Mr. Hainesacturdlly assumed the risk o
injury.

6Thé retyﬁed version of the \iVar contains the following statement: “Participants hergby

assume the risk of personal injury or de#itht arise out of or relate in any way i
Participants’ past, present or future use of the trampoline equiameérany of the other

facilities at the Trampoline Park(Doc. 303-2.) This sentea is Inadmissible under Rul¢

403. Because the sentence basn redacted from the versiohthe Waiver appearing at
Document 303-1, the Court assumes that iteveeneously included in the retyped versid
of the Waiver appearing at Document 303-2.

" Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999).
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LLC, to rely upon the Get Aj LLC employee handbookld at 1.) In addition, GALLC
argues that this latter opiniovas not timely disclosed.ld; at 1-2.)

Mr. Haines argues that Dr. Hinrichdieel upon his expertis& biomechanics and
his training in trampolining and diving for haginion that allowing aingle flip into foam
pits is reasonable but allowimgultiple flips is not. (Doc. 295 at 2-3.) Mr. Haines als
argues that Dr. Hinrichs’s experience in training lifeguards on safety rules and his exf
in the “human factors” subset of biomeclwanallows him to opine regarding trampoline
park safety rules. Id. at 3.) Finally, Mr. Haines argsehat “an expert who is qualifiec
through experience should probalbever be precluded underaubert analysis,” that
“Dr. Hinrichs’s experience and expise are uniquely applicable tioe issues in this case,
and that Dr. Hinrichs’s opions will assist the jury.ld. at 7-8.)

Admissibility of expert testimony is goverd by Rule 702 of the Federal Rules

Evidence, which provides:

A witness who is qualified as an expby knowledge, skill, experience,
training, or education maestify in the form of aropinion or otherwise if:
(a) the expert’s scientific, technical, other specialized knowledge will help
the trier of fact to understand the evidenc¢o determine a fact in issue; %))
the testimony is based on sufficient factr data; (c) the testimony is the
product of reliable principles and theds; and (d) thexpert has reliably
applied the principles and methods to the facts of the case.

Fed. R. Evid. 702. This rule requires theltgaurt to “ensure that any and all scientific

testimony or evidence admitted is rootly relevant, but reliable.’Daubert, 509 U.S. at
589. To do so, the court miuassess “whether the reasoning or methodology underl
the testimony” is valid and “whether that reamg or methodology pperly can be applied
to the facts in issue.ld. at 592-93. This gatekeepingifttion applies not only to exper
testimony based on “scientific” knowledge lalgo expert testimonlyased on “technical”
and “other specleed” knowledge.Kumho Tire, 526 U.S. at 141, T7449. Its purpose is
to ensure “that an expert, whether basirggingony upon professional studies or persor
experience, employs in the courtroom the skawel of intellectual rigor that characterize
the practice of an expert in the relevant fieltd at 152.

Factors relevant to the reliability ofgert testimony include, but are not limited t¢
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whether the theorgr technique used by the expert “d@n(and has been) tested,” wheth

it “has been subjected to pemview and publication,” “th&nown or potential rate of

17 &

error,” “the existence and maintenance ahsiards controlling the technique’s operatior
and the degree of acceptance in theviant community of expertiseDaubert, 509 U.S.
at 593-94;Kumho Tire, 526 U.S. at 149-50. Rule 702’s “helpfulness” standard requ
that expert testimony belevant to issues in the case dmalt there be “a valid scientific
connection to the pertinemquiry as a precomniibn to admissibility.” Daubert, 509 U.S.
at 591. An expert’'s opinions may not jfmemised on “subjective belief or unsupports
speculation.”ld. at 590.

Dr. Hinrichs obtained his Ph.D. iiomechanics from Pennsylvania Sta
University in 1982, and his auculum vitae reflects signifant consulting experience an
research in the field of biomechanics. (D283-1 at 3-11.) His expereport states that
he is qualified to provide expddstimony in this matter due to his “background in physi
engineering, biomechanics, and human angton{Doc. 283-1 at 16.) Although not

mentioned in his curriculum vitae, his expepo#g also states that s experience as :

competitive trampolinist in high school, anspetitive diver in college, and a trampoling

performance and safety instructturing graduate schoolld() Dr. Hinrichs opines that
Mr. Haines'’s cervical spine injy “was a direct result of him being allowed to attempf
triple flip into the foam pit aGet Air Tucson,” and that a ruédlowing single flips into the
foam pits but prohibiting multipl8@ips is reasonable. (Do283-1 at 17-18.) Dr. Hinrichs
further opines that, if Ms. Garcia had known twallow multiple fligs into the foam pit,
“Iit is more likely than not thathe would have enforced thrate,” thereby preventing Mr.
Haines’s injuries. I¢l. at 18.)

The Court will partially grant and partialdeny GALLC’s Motion. Dr. Hinrichs is
gualified to opine that Mr. Haines’s injuriessulted from attempting multiple flip into
the foam pit at Get Air Tucson, and that a rallewing single flips ito the foam pits but
prohibiting multiple flips is rasonable. However, the Coutoes not find that Dr.

Hinrichs’s limited experience working asteampoline safety instructor and trainin
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lifeguards on safety rules is sufficient to render him qudlifee offer an expert opinion
regarding the effect that a rule prohibitingItiple flips would have had on Ms. Garcia’
behavior. Furthermore, anycdutestimony would be spectilae and would not be helpful

to the jury. Accordingly, 2 Hinrichs will be precluded fra testifying that Ms. Garcia

would more likely than not have preventbtt. Haines'’s injuries by enforcing a rule

prohibiting multiple flips. DrHinrichs will also be precludkfrom testifying that it was
reasonable for Jake Goodell to rely upon®eet Air, LLC employee handbook, as Plaintif
has not shown that Dr. Hinrichs is qualifiedaiber expert testimongn that matter, that
such testimony would be helpftd the jury wthin the meaning of Rule 702, or that th
opinion was timely disclosed.

[ll.  GALLC’s Motion in Limine No. 2 re: Piercing the Corporate Veil (Doc. 286)

GALLC asks the Court to preclude Mr. Haines from presenting any evideng
argument that GALLC is an alter ego of awmtyer individual or entity described in Mr
Haines’s Third Amended Complaint. (Doc. 2861.) GALLC argues that it is the only
defendant remaining in this agshat Mr. Haines has faildd disclose any evidence o
witnesses supporting an altegeetheory of liability, and thaallowing Mr. Haines to
present such a theory at trial wowldly confuse and mislead the junjd.(at 1-5.)

Mr. Haines urges the Court to disredy@ALLC’s motion on the grounds that i
should have been made time form of a dispositive motion and the deadline for filiy
dispositive motions has expiredDoc. 291 at 1-4.) Mr. Haes further argues that, eve
if GALLC had presented its argument propein the form ofa motion for summary
judgment, the argumeshould be rejected because a joould reasonably conclude the
GALLC was the alter ego of Val Iversonld(at 4-7.)

The Court agrees that GAO_should have raised thissue much earlier in thesq
proceedings. Nevertheless, GALLC is eatr that, because Val Iverson has be
dismissed with prejudice and is not currentijedendant in this acin, Mr. Haines cannot
assert a claim that Val Iverson is liable asdlter ego of GALLC. Accordingly, the Cour

will grant GALLC’s Motion to theextent it seeks to precludiér. Haines from arguing that
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Val Iverson, or any other defendant that haanbdismissed with prejudice, is liable unds
an alter-ego theory.

IV. GALLC’s Motion in Limi ne No 4 re: All SubsequenRemedial Measures (Doc.
288)

GALLC moves to preclude evidence thlaet Air Tucson installed a sign sayin
“No double flips” following Mr. Haines’s acdent. (Doc. 288 at 1-2.) GALLC argue
that the evidence is irrelevant under Federd¢RtiIEvidence 401ynfairly prejudicial and
likely to mislead the jury wter Rule 403, and potentially inadmissible under Rule 4
(Id. at 2-3.)

Mr. Haines responds that evidence simgaGet Air Tucson installed a sign near th
foam pits prohibiting doub flips after Mr. Haines’s accident is relevant to the issues
whether there had previously been a proluhibf such maneuvers, whether Mr. Haing
knew or should have known the dangerswth maneuvers, and whether the prohibiti

on somersaults in the GALLC employee handbenkompassed douldlgps. (Doc. 293

at 3-4, 6-7.) Mr. Haines further argues thath evidence is not unfairly prejudicial and

that any potential for prejudice could be auwath a simple juryinstruction. [d. at 4-5.)
Mr. Haines also argues that GALLC lacksmstilg to raise a Rule 407 argument becat
it did not take the subsequent remedial measure at isklieat 6-6.) In the alternative,
Mr. Haines argues that evidence of the sgyadmissible under Rule 407 to show tf
feasibility of precautionary measures atal impeach GALLC’'sargument that the
employee handbook’s rule pribiting somersaults constitutedprohibition on flips. Id.
at 6-7.)

Rule 407 of the Federal Rules of Evidenstates that evidence of subsequg¢
remedial measures is inadmissible to praegligence, culpable conduct, a product
design defect, or a need for a warning or instouc The purpose of érule “is to ensure

that prospective defendants will not foregafety improvements because they fear tf

8 If Mr. Haines seeks to presst a theory to thiiry that GALLC is liable as the altey
ego of any other Get Air business entity, hestmotify the Court outde the presence of
the jury so that the Court can address thel leffect of the otheentities’ settlements and
determine whether an offef proof is necessary.
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these improvements will be used againshitas evidence of their liabilityfn re Aircrash

inBali, 871 F.2d 812, 816 (9th CL989) (per curiam). Thigurpose “is not implicated in
cases involving subsequent measureswinich the defendant did not voluntarily
participate.” Id. at 817. Accordingly, Rule 407 hlasen interpreted as applying only t

subsequent remedial mmures by a defendanee id. Because the sign was installed |

Get Air Tucson rather than GALLC, Ru 407 does not govern its admissibility;

accordingly, the Court turns to Rules 44003 of the Federal Rules of Evidence.
Testimony or other evidence showing that theremvaesgn prohibiting double flips
into the foam pits at the time Mr. Haines’s accident is relevant to the issues of whet

such maneuvers were prohilitat the time of the accideabd whether Mr. Haines knew

of the risks of such maneuvers prior to #oeident. However, the relevance analysis| i

markedly different with respetd evidence showing that G&ir Tucson installed a sign
prohibiting double flipsafter Mr. Haines’'s accident. Evidence of the subsequ
installation of such a sign does not have any tendency to show what Mr. Haines’s s
mind was at the time of the accident. Fumhere, any limited, attenuated relevance th
evidence of the subsequent installationtltd sign may have on the issue of wheth
multiple flips were prohibited at the time thie accident—either by the GALLC employe
manual’s prohibition on somersaults or otherwise—is substariatyeighed by a dangel
of unfair prejudice and confugirthe issues. Accordinglthe Court will grant GALLC’s
Motion in Limine.
V. GALLC’s Motion in Limine No. 5 re: Termination of Elyana Garcia (Doc. 289)
GALLC moves to preclude evidence ti\s. Garcia was fired after Mr. Haines’s
accident. (Doc. 289 at 1-2.) GALLC arguesttlsuch evidence is irrelevant, unfairl

prejudicial, and would have a tendernoyconfuse and mislead the junyjd.(at 2-4.)

Mr. Haines concedes that the mere fd@t Ms. Garcia was fired may not be

relevant in and of itself, but he argues thatriason why she was fired is relevant. (D

294 at 3.) Ms. Garcia testified that, at thee of her termination, her manager told h

“we could have prevented tiecident from happening.”ld.) Mr. Haines argues that this
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Is an admission against interest and tlteeeddmissible under Federal Rules of Eviden
804(b)(3) and 807. Mr. Haindgrther argues that he canriell the jury why Ms. Garcia
was fired without explaining that she was firetd.)(

The statement “we could Y& prevented the inciderftom happening” is an
admission against interest admissible atearsay exception under Rule 804(b)(3
However, Mr. Haines has not showhat evidence of Ms. Gar&saermination is relevant
to any issues in this casedaMr. Haines may introduce ewdce of the statement agains
interest without revealing thatt was made in the context ds. Garcia’s termination.
Accordingly, GALLC’s Motion wil be granted to the extent that the Court will preclus
testimony and evidence that Ms. Garcia vi@sninated after Mr. Haines’s accider
occurred; however, the Motionilwbe denied to the extenhat it seeks preclusion of
evidence that Ms. Garcia’s manager told ‘ez could have preveed the incident from
happening” after Mr. Haines’s accidént.

IT 1S ORDERED:

1. GALLC’s Motion to Preclude Testimongf Anthony Gamboa (Doc. 284
remains under advisement

2. Mr. Haines’s Motion in Limine (Doc. 282) gartially granted, as set forth
above.

3. GALLC'’s Motion to Preclude Testimony &ichard Hinrichs (Doc. 283) is
partially granted and partially denied, as set forth above.

4. GALLC’s Motion in Limine No. 2 re: Rircing the Corporate Veil (Doc. 286
Is granted, as set forth above.

5. GALLC’s Motion in Limine No 4 re:All Subsequent Remedial Measure
(Doc. 288) igyranted, as set forth above.

% It is not clear to the Court whether Mr. iHas intends to introduce testimony that M
Garcia was told by her managhat she was unreliable aettime of the accident. If Mr,
Haines intends to introduce this statemenitrgduiMs. Garcia’s testimony, he must identif]
an applicable hearsay exception.
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6. GALLC’s Motion in Limine No. 5 re: &rmination of Elyana Garcia (Doc
289) ispartially granted and partially denied, as set forth above.
Dated this 3rd day of July, 2019.

United States District Jiidge
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