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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jessie Marie Betancadur No. CV 15-37-TUC-BPV
Plaintiff, ORDER
V.

Carolyn Colvin, Acting Commissioner of
Social Security Administration,

Defendah

This action commenced whdplaintiff Jessie Marie Bancourt sought judicial
review of Defendant’s decisiatenying her applications falisability insurance benefits
and supplemental security income. Upon cagrsition of the parties’ briefs on the issu
this Court entered an Order reversiing Commissioner’s decision and remanding t
matter for further proceedings. (Doc. 3@e alsaJudgment (Doc. 31)). Pursuant to th
Equal Access to Justice A¢“EAJA”), 28 U.S.C. § 2412(d), Plaintiff now seeks
attorney’s fees in the amount of $8,828.88 time that Plaintiff's attorney, Mark
Caldwell, spent workingn her case before this Courigluding time spent briefing the
instant fee petition. (Plaintiff's Motion fokward of Attorney’s Fees (Docs. 3%ge also

Plaintiff's Brief in Supportof Motion for Award of Attorry’s Fees under the EAJA
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(“Plaintiff's Brief”) (Doc. 32-2); ltemization of Services (Doc32-1); fee agreementg
with Plaintiff (Doc. 32-3); Affidavit of Plaitiffs Counsel (Doc. 32-4); Plaintiff's Reply

and supplement (Docs. 34, 35)). Defendant has filed a Response in opposition

Plaintiff's Motion (Doc. 33) and Plaintiff haded a Reply and supplemental affidavit
counsel. (Docs. 34, 35). Foretliollowing reasons, the Cowgtants Plaintiff's Motion for
Award of Attorney’s Fees.

l. DISCUSSION

The EAJA authorizes federal courts award reasonable attorney’s fees, col

f

urt

costs, and other expenses when a party pgseagainst the United States, unless the cqurt

finds that the government’'s position wasibstantially justified or that specia
circumstances make an award unjust. 28 U.§.2412(d)(1)(A);see also Ibrahim v.
United States Dep'’t. of Homeland Secur885 F.3d 1048, 1054 {(SCir. 2016); Tobler
v. Colvin, 749 F.3d 830, 832 {oCir. 2014);Meier v. Colvin,727 F.3d 867, 870 {oCir.
2013). Defendant does not contest that Plaintiff is a prevailing paeg.e.g. Akopyan v
Barnhart 296 F.3d 852, 854-55 tfQCir. 2002);Gutierrez v. Barnhart274 F.3d 1255,
1257 (9" Cir. 2001). Defendant concedes ththe government'sposition was not
substantially justified. (Response at 2) wéwer, Defendant objects to the reasonablen
of the amount of fees requestedd. at 4-6).

Attorney fees and expenses awardader the EAJA must be reasonal8ee28
U.S.C. 8§ 2412(d)(2)(A). Thdistrict court has discretiotdo determine a reasonable fe
award.See28 U.S.C. 8§ 2412(b)Costa v. Commissioner of Soc. S&90 F.3d 1132,
1135 (9" Cir. 2012). Generally, cotg should “defer tothe ‘winning lawyer's
professional judgment as to how much timewes required to spend on the case
Costa,690 F.3d at 1136 (quotinfgoreno v. City of Sacrament634 F.3d 1112, 1112-13
(2008)). The fee applicant bears the buardd# documenting theappropriate hours
expended in the litigation and stusubmit evidence in supg of those hours worked
Gates v. Deukmejiarf987 F.2d 1392, 1397 {Cir. 1992) (citation omitted). The party

opposing the fee application has a burderebtittal that requires submission of eviden
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to the district court challenging the accyrand reasonablenesstbe hours charged of
the facts asserted by the prevailingtpan its submitted affidavits.ld. at 1397-98
(citations omitted). In determining whethiees are reasonable under the EAJA, {
Ninth Circuit applies th@rinciples set forth itHensley v. Eckerharg61 U.S. 424, 437
(1983), and other casedenpreting 42 U.S.C§ 1988. Ibrahim, 835 F.3d at 1060 n.13
Costa,690 F.3d at 1135 (citatiormnitted). The court may hoeduce requested fees i
social security disability appeals withquroviding relatively specific reasornSosta690
F.3dat 1136-37.

In her EAJA petition, Plaintiff originly requested $8,5436 for 44.9 hours of

work billed at a rate of $190.28(Plaintiff's Brief at 12-13; Itemization of Services).

However, in her Reply, Plaintiff requestedditional fees in the amount of $285.42 fg
1.5 hours, at a rate of $0.28 per hour, that counselesp preparing the Reply tg
Defendant’s opposition t@laintiff's fee petitiori, thus resulting in a fee request for
total of $8,828.98. (Reply at 2)See INS v. Jead96 U.S. 154 (390) (once a litigant
has satisfied the eligibility requirements fees under the EAJA, the district court ma
award fees and costs expendetitigating the prevailing payts entitlement to fees).
Defendant objects to the fee sought, arguhat it is unreasonable. According t
Defendant, Plaintiff's counsel should bl®mpensated for onl35 hours of work,

resulting in a fee award of $6 880, because Plaintiff’'s cas@as “routine” in that it did

not involve an unusually longamscript or complex or novedsues. (Response, at 3-5).

Defendant also argues that Plaintiff's fdesld be reduced because she achieved ¢
“limited” success. Ifl. at 5).

Under the EAJA, “a district court'saward of attorney’s fees must b

1 The hourly rated quoted by Plaintiffésnsistent with the applicable statutory
maximum hourly rates under the EAJA, adjudtadcost of living increases, posted by
the Ninth Circuit. http://www.ca9.uscourts.gov/cartt/view.php?pk_id=0000000039
Iglst_ wﬂted orNovember 16, 2016. Defendant does not object to the hourly rate cite(

aintiff.

? Defendant did not recgjest leave to Blesur-reply with regard to the additiong
fees requested in Plaintiff's Reply. Tliscussion and authoyitcited in the Reply
directly addressed the arguments raisedefendant’s opposition to the fee request.
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‘reasonable.” Sorenson v. Mink239 F.3d 1140, 1148th Cir. 2001) (quotindHensley,
461 U.S. at 433)). “[T]he most useful diag point for determining the amount of a
reasonable fee is the number of hoursaeably expended ondHitigation multiplied by
a reasonable hourly ratelBrahim, 835 F.3d at 1060 (quotirgchwarz v. Sec. of Healtl
& Human Servs.73 F.3d 895, 901 (9th Cir. 1995)).

To support the position that counsehsurs should be reduced to 35 houts,

Defendant relies on case law from various disttourts indicating that twenty to forty
hours is the benchmark for social secudtyability cases and cites Justice Sotomayoy’
concurrence istrue v. Ratliffe586 U.S. 599, 39(2010) that “EAJA fee awards, whicly
average only $3,000 to $4,000 per case, Ipaweed to be a remaakly efficient way of

improving access to the courts for the @&t intended beneficiaries, including

S

thousands of recipients of SatiSecurity and veteran’s benefits each year.” (Respgnse

at 4-5). Nothing in Justice 8mayor’s concurrence suggesiat a request for more thal

—

$3,000 to $4,000 in a particular case vadoloé unreasonable. Moreover, the Ninth Circu
has been clear that while district courts ntaysider that twentyo forty hours is the
range most often requested arented in social security s@s, “courts cannot drastically
reduce awards simply becaud® attorney has requestedmpensation fomore than

forty hours or make reductiongith a target number in mindCosta,690 F.3d at 1136
(holding that it is “an abuse of discretidaa apply a de facto policy limiting socia
security claimants to twenty forty hours of attorney timm ‘routine’ cases.”). Instead,
the court must explain why the amount of timguested on a particular task is too hig
Id. “Any other approach failso give deference to th@inning lawyer’'s professional
judgment as required,” by the Ninth Circuiid. The Costacourt also noted that “term
‘routine’ is a bit of a misnomeas social security disabilitpases are often highly fact;
intensive and require careful review ofetldministrative recordincluding complex
medical evidence.ld. at 1134 n.1.

Other than characterizing the case as “routine”, Defendant has not cited

>
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specific instance of time expended that antends was unreasonable. Although the
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record in Plaintiff's case v&anot exceedingly lengthy, it dicbnsist of over 800 pages|.

The briefs filed by Plainfi, through counsel, provided a detailed and comprehens
explanation of the procedural history darPlaintiff's medical history and alleged
impairments. Plaintiff, through counselgaed that the ALJ erred by: (1) improperl
rejecting the opinion of Plaintiff's treatindoctor; (2) improperly rejecting Plaintiff's
symptom testimony, which required fact-intesgsianalysis of several reasons proffers
by the ALJ as to why he founBlaintiff not to be fully cedible; and (3) articulating &

residual functional capacity assessment thativeasupported by sutantial evidence in

the record. Plaintiff, through counsel, raised igsuthat required consideration of the

interplay of Plaintiff's allged impairments, including pa@rthralgia, fibromyalgia,
rheumatoid arthritis, and knesnd back problems. Plaintiff'briefs, which are replete
with relevant record citesuccinctly identified applicable standards and cited case
and other authority pertinent to Plaintiffisguments. On the iratt record, the Court
declines to find the hours expended bwiRtiff's counsel unresonable solely upon
Defendant’s characterization thfe case as “routine” or thabunsel spent 6.4 hours mor
than the high point of what is consr@éd “average” for “routine” casesSee Costag90
F.3d at 1134 n.1, 1136-37.

Accordingto Defendant,Plaintiff did not achieve distantial relief because he
primary requested relief was for a remand aivay benefits, and not a remand for furth
proceedings as orderdyy the Court. The Ninth Circulhas recognized that “where
plaintiff has only achieved limited success, atithours expended on the litigation ar
eligible for inclusion in theddestar, and even those that are eligible may be subject
discretionary reduction.’lbrahim, 835 F.3d at 1060 (citingensley461 U.S. at 436). In
cases where a plaintiff's succasdimited, the Ninth Circuibas required district courts
to follow a two-step inquiryld. (citation omitted). First the court must determine wheth

the claims upon which the plaintiff prevailade related to the unsuccessful facts or 3

3 Plaintiff requested and was grantezh'e to exceed thpage limit for her
%))emng Brief, which consistedf 33 pages absent the sigmatpage. (Docs. 22, 24
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based on related legal theoridd. “Time spent on unsuccesstclaims the court deems

related are to be included in the lo@estwhile ‘[hjours expended on unrelated

unsuccessful claims should fm# included’ to the extent those hours can be ‘isolated.”
Id. (quotingWebb v. Sloan330 F.3d 1158, 1168 {9Cir. 2003)). Consequently “in
addition to time reasonably spent on sucadssfaims, potentiallyrecoverable under

Hensleyare those hours expended on related umsuccessful claims as well as tho:

v/
D

hours pertaining to unrelateaihsuccessful claims that canilbe severed cleanly from thg

\U

whole.” 1d. Second, the “court must consider whether the plaintiff achieved a level of

success that makes the hours reasonably egpeadatisfactory basis for making a fee
award.” Id. at 1060-61 (internal quotation marksdacitations omitted). At this point,
the district court’s focus should be on thgnsiicance of the overall relief obtained by the

plaintiff in relation to the hours asonably expended on the litigationd. at 1061

—+

(citations omitted). “If the court concluddbe prevailing party achieved ‘excellen
results,” it may permit a full f2 award—that is, the entirety of those hours reasongbly
expended on both the préwag and unsuccessful buelated claims.” Id. (citations
omitted). However, where the plaintiff $1anot achieved results warranting a fully
recoverable fee, the district court may gpaldownward adjustment to the lodestar by
‘award[ing] only that amount of fees th& reasonable in relation to the results
obtained.” Id. (quotingHensley 461 U.S. at 440).

Plaintiff prevailed on all three argumentdnerits argument$ she raised in
challenging the ALJ’s decision. In the tyage conclusion of h&pening Brief, and in

about one page of her Reply BriePlaintiff requested thahe Court remand the mattef

*|f the district court finds that a plaintiff was wholly successful, it must still
evaluate whether the degree of success mddajustifies an awdrbased on the numbey
of hours reasonably expendedhereas a ‘limited succes$inding necessitates the
intermediary step of determitg which claims were relateat unrelated before weighing
the degree ‘of success obtained against tlaé namber of hours esonably expended.”
Ibrahim, 835 F.3d at 1061 n.14.

®> The majority of the discussion pertineio remand in Plaintiffs Reply Brief
concerned the RFC determination which woodtome moot if the case were remandgd
for an immediate award of bdfrte, but would be at issue the Court granted Plaintiff’s
alternative request for remand for funthproceedings, whictlthe Court ultimately
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for an award of benefits or, alternativelgmand the matter for filher proceedings.
(Doc. 23 at 32-33; Doc. 28 at 2-3, 8petermination of the appropriate remedlg.(

whether the case was remanded for either amaedmate award of benefits or, instead, f
further proceedings) necessarily requirezhsideration of the ésence and outcome
pertinent to the three merits argumen&edDoc. 30 at 24-26 {dcussing standard for
both types of remand). Consequently, tlaims upon which Plaintiff prevailed aré
related to her request for a remand for bimefs well as her alternative request f
remand for further proceedings. Plainffffevailed on all merits arguments and w
unsuccessful only in achieving one altdivea remedy. Plaintiff did not spend a

inordinate amount of time or effort arguirfigr remand for an immediate award ¢

benefits. On the instant recofdlaintiff achieved a level (fuccess that makes the hours

reasonably expendedf. Penrod v. Apfeb4 F. Supp. 2d 961, 9B. Ariz. 1999) (“Itis
of little, if any consequence [to the issue ofEBAJA fee award] that Plaintiff preferreq
summary judgment over remand.”).

Upon review of Plaintiff's Motion forAward of Attorney’s Fees and supportin
documentation and Defendant’sj@ttion thereto, the Court finds that the time expend
IS reasonable under the circumstances ancgexadssive. Therefore, the Court awar
Plaintiff attorney’s fees ithe amount of $8,828.98.

In light of Ratliff, 560 U.S. 586, the fees awardagrsuant to this Order shall b¢
made payable to Plaintiff and are subjectthe Treasury OffseProgram, 31 U.S.C.
83716.

I[I.  CONCLUSION

For the foregoing reasons,

IT IS ORDERED that Platiff's Motion for Award of Attorney’s Fees Pursuant tg
the Equal Access to Justiéet (Doc. 32) is GRANTED.

IT IS FURTHER ORDERED that Plaintif6 awarded $8,828.98 in attorney’s feq

under the Equal Access to JastiAct. Payment shall be made payable to Plaintiff g

ordered. (Doc. 28 at 2).
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delivered to Plaintiff'sattorney of record dtis office: Mark Caldell, 320 E. Virginia
Ave, Suite 100, Phoenix, AZ 85004.
The fees awarded are subject to theabury Offset Program, 31 U.S.C. 83716.
Dated this 16th day of November, 2016.

Bernardo P. Velasco
United States Magistrate Judge




