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Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jonathan B. Edgar, No. CV-15-0063-TUC-CKJ (BGM)
Petitioner,
REPORT AND RECOMMENDATION
V.

Charles L. Ryargt al,

Respondents.

Currently pending before the Coud Petitioner Jonathan B. Edganso se
Petition Under 28 U.S.C. § 2254r a Writ of Habeas Corpus by a Person in Sti
Custody (Non-Death Penalty) (“Petition”) (Dot). Respondents have filed a Limite
Answer to Petition for Writ of Habeas Caorp (“Answer”) (Doc. 18), as well as &
Supplemental Answer to inited Answer to Petition folWrit of Habeas Corpus
(“Supplemental Answer”) (Doc. 29). Petitianiled a Reply (Doc. 21) to the limited
answer, as well as a Supplemental Reply (3@3. The Petition is ripe for adjudication,

Pursuant to Rules 72.1 and 72.2t# Local Rules o€ivil Proceduré, this matter

was referred to Magistrate Judge Macddnir Report and Recommendation. THh

! Rules of Practice of the United Statestbct Court for theDistrict of Arizona.
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Magistrate Judge recommends that thetiiit Court deny the Petition (Doc. 1).

l. FACTUAL AND PROCED URAL BACKGROUND
A. Initial Charge and Sentencing
On March 9, 1997, Petitioner was chatgeith sexual assault, kidnapping, an
second degree burglarsgeeAnswer (Doc. 18), Interim Conhp(Exh. “A”). The Arizona
Court of Appeal stated the fatas follows:

Pursuant to a plea agreemendghkr was convicted in June 1997 of
second-degree burglary, a class thrdenfe In August 1997, the trial
court suspended the imposition of s#te and placed Edgar on intensive
probation for five years. A petition tevoke probation was filed just a few
months later; the court continueddad on probation idanuary 1998 after
he admitted one of the allegationstire petition. In May 1998, a second
petition to revoke probatiowas filed, asserting, inter alia, that Edgar had
“changed his residence without prigpproval of his probation officer and
his current whereabouts [were] umkm.” Edgar was arrested almost
sixteen years later, in April 2014t which time he admitted having
absconded from probation. At thigsposition hearing in May 2014, the
court imposed a maximum seven-yéarm of imprisonment, finding as
aggravating factors trauma to thectuin and Edgar’s having absconded,
and as a mitigating factdgdgar’s difficult childhood.

Suppl. Answer (Doc. 29), Ariz. Ct. of Apaks, Memorandum Decision 7/14/2015 (Exh.

“S”) at 2.

2 As these state court findings are entitled to a presumption of correctness and Pef

—

ition

has failed to show by clear and convincing ewice that the findings are erroneous, the Court

hereby adopts these factual findings. 28 U.S.C. § 2254(&¢h)iro v. Landrigan 550 U.S.
465, 473-74, 127 S.Ct. 1933, 1940, 167 L.Ed.2d 836 (200@&nwright v. Witt 469 U.S. 412,

426, 105 S.Ct. 844, 853, 83 L.Ed.2d 841 (1983);Rose v. Lundy55 U.S. 509, 519, 102 S.Ct.

1198, 1204, 71 L.Ed.2d 379 (1982).
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B. Post-Conviction Relief Proceeding
On October 14, 2014, &#@oner filed his Petition foPost-Conviction Relief.See
Answer (Doc. 18), Pet.’s Pdor PCR (Exh. “K”). Petitbner presented two (2) ground
for relief, as follows:
1) Petitioner’s sentence is inolation of the Constitutions of the
United States and the State ofizmna and exceeded the maximum

authorized by law because the aggtenpfactors used to determine his
sentence were not proven to ayjbeyond a reasonable doubt.

2) Petitioner's counsel at sentencing was ineffective, denying
Petitioner his rights under the Six#amendment of tB United States
Constitution because trial counsel failed to recognize that any aggravation
must be proved to a jufyeyond a reasonable doubt.

Answer (Doc. 18), Exh. “K” at 1.

First, Petitioner argued thagsed on his ph, “the maximum sentence faced [
Petitioner was the presumptive sentence bfygars, absent an admission or waiver
the Petitioner to allow the Court tiind aggravating factors.” Id., Exh. “K” at 3.
Petitioner further alleged thatdmuse “[n]Jo such admission waiver is contained in the
record of Petitioner’s plea[,] [n]ury was convenetb consider the aggravating factors|
[and] Petitioner hadho prior convictions, other thajuvenile adjudications[,] . . .
[Petitioner] was denied his righo have facts decided by jury beyond a reasonabl
doubt, in violation of his Fift and Sixth Amendment rights.ld., Exh. “K” at 3—4.
Petitioner also asserted that he was prejudigethis error, becaes“it [wa]s not clear
that a jury, considering the matter undee standard of beyond a reasonable dou
would have found the harm to thetim as an aggravating factorld., Exh. “K” at 4.

Second, Petitioner also arguéhat trial counsel’'s acihs were not reasonablg
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requiring the court to determine “whether taageficiencies were prejudicial.” Answe

(Doc. 18), Exh. “K” at 5. Petitioner assertétt counsel’s alleged failure to review h

original plea agreement to téemine that Petitioner had not waived his right to have

jury determine any aggravating sentencifagtors beyond a reasonable doubt, w

prejudicial since “a jury may not havund both aggravating factors beyond
reasonable doubt and the aggravating factoay not have ouwighed the mitigating
factor.” Id., Exh. “K” at 5.

Finally, counsel certified that the Petitimtluded every grounkinown to her that

was appropriate for a PCR paiiti however, Petitioner wished to raise four (4) isst

pro se Id., Exh. “K” at 5. Petitioner asserted the following:

(1) Petitioner’s term of probation exed prior to the revocation and the
State failed to timely revoke his probation;

(2) violation of the Double Jeoparayause of the U.S. constitution as a
result of his sentence subsequentexpiration of his probation;

(3) ineffective assistance of counsekéd on a lack of a factual basis for
the crime he plead to, burglary, besauwPetitioner was a leaseholder on the
property he was chargedth burglarizing; [and]

(4) ineffective assistance of counseséd on counsel’s failure to challenge
the indictments of sexual assaultass two felonies, instead of sexual
assault of a spouse, class six felonies.

Answer (Doc. 18), Exh. “K” at 5.

On January 15, 2015, the Rule 32 caddressed the two (2) arguments raised
counsel, but ignored thoseged by Petitioner alone. Answ@doc. 18), Ariz. Superior
Court, Pima County, Caddo. CR056376, Ruling 1/15/261(Exh. “N”). The Rule 32

court held that it was “not prepared ftgive the Petitioner the benefit of th

as
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Apprendi/Blakelyline of cases when he absconded almost a decade and a half
preventing the Court from sentencing him, at &llAnswer (Doc. 18), Exh. “N” at 2.
Regarding Petitioner’s ineffective assistancecofinsel claim, the Rule 32 court found

that counsel was not ineffectivadineither was Petitioner prejudiceld., Exh. “N” at 2.

A\Y”4

The Rule 32 court potad out that the “victim statementgere very clear and the crim¢
was terrible[,] [and] [i]t stretwes the imagination to thinkjary would not find emotional
harm to the victim, especially in light ofdhfact that the victim would state that the
Petitioner continued ta@ontact her and ‘gloat’ ovethe years he was on absconder
status.” Id., Exh. “N” at 2. As such, the Rulg2 court denied relief and dismissed the
petition. Answer (Doc. 18), Exh. “N” at 2.

On February 2, 2b, Petitioner filed hipro sePetition for Review in the Arizonal
Court of Appeals. See Answer (Doc. 18), Pet. for Reew 2/2/2015 (Exh. “O”).
Petitioner asserted the following issues feview: (1) whether his sentence “is in
violation of the Constitutions dhe United States and theaft of Arizona and exceeded
the maximum authorized by law”; (2) ineffeaiwf counsel at sentencing “because tr|al
counsel failed to recognize that any aggt@awamust be proved to a jury beyond |a
reasonable doubt”; (3) whether his term fobation expired prior to revocation

nullifying the revocation; (4) violation ahe Double Jeopardy clause, because he Wwas

sentenced subsequent to theietion of probation; (5) inedictive assistance of counse

because his plea allegedly lacked a factuakbasid (6) ineffective assistance of counsel

3 Apprendi v. New Jerseyp30 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000);
Blakely v. Washingtqrb42 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004).

-5-
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for a failure to challenge the indictment glieg sexual assault instead of sexual assault

of a spouse. Answer (i2. 18), Exh. “O” at 3.

Petitioner asserted that he never waivedrtaa jury consider aggravating factors

for sentencing, and as such, his secgefexceed[ed] the maxium sentenced [sic]
authorized by the jury verdict alone” inolation of his Sixth Amendment rightdd.,

Exh. “O” at 3-5. Petitioner fther asserted that the frieourt erred bynot applying
Apprendiin determining his sentencdd., Exh. “O” at 5-10. Réioner argued that this
resulted in a sentence that “exceed[#i@ maximum authorizedby law” and was

therefore unconstitutionalld., Exh. “O” at 10. Petitioner sb asserted that his trial

counsel was ineffective at sentencing, beed{rounsel must have been ignorant of the

law when not detecting Petitionerscfsright to a jury trial[.]” 1d., Exh. “O” at 11.

Petitioner also alleged a due process vimtatarguing that the State of Arizona

misapplied A.R.S. 8 13-903nd should have relied on Arizoi@&iminal Procedure Rule
27.10. Answer (Doc. 18), ExHO” at 11-17. Petitioner sserted that “a term of
probation has to be revoked during the ptimoary period,” which he alleged that th

State failed to do, thereby divesting the trial court of jurisdictionevoke Petitioner’s

probation. Id., Exh. “O” at 13. Additionally, Petitioner asserted prosecutoria

D

misconduct because “[tlhe Staterwas far as to have a warrant issued for the original

burglary charge and not @hprobation violation[.]” Id., Exh. “O” at 15. Petitioner

alleged that this was done to ensure his extradition from MexXdo.Exh. “O” at 15.

Petitioner further alleged a due process violatiecause he believes that the trial courts

imposition of “a subsequent prison sentenderathe term of probation expired, . .|.

-6 -
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violated the Double Jeopardy Ctauof the Fifth Amendment.”ld., Exh. “O” at 19
(citations omitted).

Finally, Petitioner claimed ineffectiveassistance of counsel during plga
negotiations. Answer (Doc. L8Exh. “O” at 19-20. Petitner argued that counsel was
ineffective due to an alleged failure to e the charge of sexual assault, arguing that
Petitioner should have been chargethwexual assault of a spoudd., Exh. “O” at 19—
20. Moreover, Petitioner beliedghat he canndbave committed burgly, because he
was a leaseholder on the propery., Exh. “O” at 19-20.

On June 10, 2015, Petitioner filed at\do for Speedy Disposition in the court gf
appeals. Answer (Doc. 18), Court of Apmedbtate of Ariz., Case No. 2 CA-CR 2015-
0047-PR, Pet.’s Motion for Speedy Dispgms (Exh. “P”). The Arizona Court of
Appeals granted Petitioner's Motion for Spedaigposition on June 17, 2015. Answer
(Doc. 18), Court of Appeals, State ofiAr Case No. 2 CA-CR015-0047-PR, Order

6/17/2015 (Exh. “Q”) & Oder 6/29/2015 (Exh. “R”).

—h

On July 14, 2015, the Arizona Court of ggals granted review, but denied relig
Suppl. Answer (Doc. 29), Court of Appealstate of Ariz., Cas&o. 2 CA-CR 2015-
0047-PR, Mem. Decision 7/12D15 (Exh. “S”). The apjlate court indicated that

t

“[a]lthough we disagree with the [Rule 32)uwrt’'s reasoning, we nonetheless find that
reached the right resulhd also deny relief.”ld., Exh. “S” at 3 (citingState v. Oakley

180 Ariz. 34, 36, 881 P.2d 36868) (Ct. App. 1994)). Thappellate court went on to
limit its discussion “to the two arguments coungedsented to the trial court in the Rule

32 petition below.” Id., Exh. “S” at 3—4. The appate court “assume[d] without

-7 -
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deciding thatBlakely applie[d] to the sentence pused upon Edgar's probatiol
revocation in May 2014.”1d., Exh. “S” at 4 (citations oitted). The court observed
however, that “Edgar [had] failed to object base®Btakelyat sentencing; . . . therefors
forfeit[ing] his right to relief absent fundamental, prejudicial erroid., Exh. “S” at 4

(citations omitted). The Arizona Court of Agads then “conclude[d] that no rational jur
could have failed to find beyd a reasonable doubt that tietim suffered substantial
emotional harm resulting from Edgar’s actiahsing the 1997 burglary, and . . . thd

conclude[d] Edgar ha[d] not denstrated he was prejudetcdy any error.” Suppl.

—

D

<

S

Answer (Doc. 29), Exh. “S” at 6-7. Meover, “because Edgar ha[d] not established

fundamental, prejudicial error, [the appella@urt] [could not] say the [Rule 32] cour
abused its discretion in demg relief on his related claim ofeffective assistance of

counsel.” Id., Exh. “S” at 8. Petitioner did not ele review this decision by the Arizon:

Supreme CourtSeeSuppl. Answer (Doc. 29), Court 8ppeals, State of Ariz., Case Ng.

2 CA-CR 2015-0047-PR, Maatk 9/4/2015 (Exh. “T").

C. Thelnstant Habeas Proceeding

On February 10, 2015, tener filed his Petition Unde28 U.S.C. § 2254 for &
Writ of Habeas Corpus by a Person in Statst@uly (Doc. 1). Petitioner claims five (5
grounds for relief. First, Petitioner alleges that “term of probatiorexpired on October
22, 2002[,] [but] [tjhe State did not reke probation until Mg 13, 2014[,] then
sentenced Petitioner to a 7 (seven) year prison ¢&@ an . . . expireterm of probation.”
Petition (Doc. 1) at 4. Petitionsupports his contention bygaing that the monthly fees

incurred match with the number déys his original probation termid. at 5. Petitioner

-8-
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also alleges that this delayravocation violated his dueqaress rights. Petition (Doc. 1
at 12-13;see alsaSuppl. Reply (Doc. 32at 11-14. Second, Petitioner alleges that
“sentence is in violation ahe Constitutions of the UniteStates and The [sic] State g
Arizona and exceeded the maximum authorized by law because the aggravating
used to determine his sentence were novem to a jury beyond a reasonable doub
Petition (Doc. 1) at 6. Petition&urther asserts that hisgal agreement does not contain
waiver of his right to have a jury makendiings regarding any aggravating factors, a

that absconding “is only a technicaiolation” of his probation. Id. at 6, 15-16.

Petitioner argues thahpprendi and Blakely require that any fact that increases the

defendant’s sentence beyond the statutoryimiam must be proveto a jury and found
beyond a reasonable doubt, which Petitiohwther asserts did not occur during h
revocation hearing. Suppl. Reply (Doc. 32)5-9. Third, Petitioner alleges ineffectiv
assistance of counsel at semiag, because “[c]Jounsel . . .il&d to recognize Petitioners
[sic] right that any aggravation must beoyed to a jury beyonad reasonable doubt.’
Petition (Doc. 1) at 7, 17. Petitioner alafleges that counselas ineffective for
“failling] to detect . . . P&tioners [sic] probationary terraxpired in 2002[.]" Suppl.
Reply (Doc. 32) at 10. Fourth, Petitioner gs ineffective assistae of trial counsel
“based on a lack of a factuasases [sic] for the crime Petitier plead to.”Petition (Doc.

1) at 8. Petitioner argues that he “was a leaseholder of the home to which wa
alleged to have been burglarizedidahe was married to the victimd. Petitioner also
faults counsel for “fail[ing] tooffer evidence or file timg motion for a review of the

indictment.” Id. Petitioner asserts that he shouldénbeen charged with sexual assa

-9-
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between spouses pursuant to A.R.S. §13-DA06ather than the sexual assault to whi

he pleaded guilty.Id. at 17-18. Fifth, Petitionersaerts that counsel was ineffective

during plea negotiations. Petitigpoc. 1) at 8-9. Petitioner reiterates his complaif
that counsel did not challengfee indictment regarding thexael assault charge, nor dig

counsel file any motionsld. at 9.

On July 20, 2015, Respondents file@ithLimited Answer (Doc. 18), asserting

that Petitioner had onlgdvanced unexhauste&laims in his federal habeas petition. C
July 21, 2015, Petitioner filed a Reply (Dd2l). On January 22016, Respondents
filed a Supplemental Answer (Doc. 29) ight of the Arizona Couirof Appeals decision
completing Petitioner's PCR meeding. On February 22016, Plaintiff filed his

Supplemental Reply (Doc. 32).

. STANDARD OF REVIEW
A. In General
The federal courts shall “entertain arplkgation for a writ of habeas corpus ii
behalf of a person in custogyrsuant to the judgment ofState court only on the grounc
that he is in custodyn violation of the Constitution olaws of treaties of the United
States’ 28 U.S.C. § 2254(a) (ephasis added). Moreovex,petition for habeas corpu
by a person in state custody
shall not be granted wittespect to any claim thatas adjudicated on the
merits in State court proceedings wie¢he adjudication of the claim — (1)
resulted in a decision that was congrdo, or involved an unreasonable

application of, clearly establisheBederal law, as determined by the
Supreme Court of the United States;(®) resulted in a decision that was

-10 -
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based on an unreasonable determinatich@facts in lighof the evidence
presented in the State court proceeding.

28 U.S.C. § 2254(dkee also Cullen v. Pinholsteés63 U.S. 170, 1B3S.Ct. 1388, 1398,
179 L.Ed.2d 557 (2011). Corterg errors of state law igot the province of federal
habeas corpus reliefEstelle v. McGuire502 U.S. 62, 67112 S.Ct. 475, 480, 116
L.Ed.2d 385 (1991). Ultimately|tlhe statute’s design is to ‘further the principles ¢
comity, finality, and federalism.”Panetti v. Quartermans51 U.S. 930945, 127 S.Ct.
2842, 2854, 168 L.Ed.2d 662 (2007) (quotMdler-El v. Cockrell 537 U.S. 322, 337,
123 S.Ct. 1029, 154 L.Ed.2d 982003)). Furthermore, thisastdard is difficult to meet
and highly deferential “for aluating state-court rulings, [and] which demands that st
court decisions be given éhbenefit of the doubt.” Pinholstey 131 S.Ct. at 1398
(citations and internal quotation marks omitted).
The Antiterrorism and Effective Deathrizdty Act of 1996 (AEDPA”), 110 Stat.

1214, mandates the standards for federal habeas rese®28 U.S.C. § 2254. The
“AEDPA erects a formidable Ibaer to federal habeas rdiigor prisoners whose claims
have been adjudicated in state couurt v. Titlow — U.S. —, 134 S.Ct. 10, 16, 18]
L.Ed.2d 348 (2013). Feddrmourts reviewing a petitiorfor habeas corpus mus
“presume the correctness of state courts’ualcfindings unless gicants rebut this
presumption with ‘clear and convincing evidenceSthriro v. Landrigan550 U.S. 465,
473-74, 127 S.Ct. 1933, 194157 L.Ed.2d 836 (2007) (citing8 U.S.C. § 2254(e)(1)).
Moreover, on habeas review, the federal commst consider whether the state court

determination was unreasonaphot merely incorrectld., 550 U.S. at 43, 127 S.Ct. at

-11 -
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1939; Gulbrandson v. Ryar¥38 F.3d 976, 987 (9th Cir. 28). Such a determination i$

unreasonable where a state court properly identifies the governing legal prin
delineated by the Supreme Coutit when the court appligee principles to the facts

before it, arrives a& different result.See Harrington v. Richte662 U.S. 86, 131 S.Ct

770, 178 L.Ed.2d 624 (2011yVilliams v. Tayloy 529 U.S. 362, 120 S.Ct. 1495, 146

L.Ed.2d 389 (2000)see also Casey v. Moor886 F.3d 896, 905 (9th Cir. 2004).

“AEDPA requires ‘a state prisoner [to] shawat the state court’s ruling on the claif

being presented in federal court was so lackingstification that there was an error . .|.

beyond any possibility for fiaminded disagreement.””’Burt, 134 S.Ct. at 10 (quoting
Harrington, 562 U.S. at 103, 131 S.Ct.786-87) (alterations in original).

B. Exhaustion of State Remedies

Prior to application for a writ of habeasrpus, a person in state custody mu
exhaust all of the remedies available in thet&tourts. 28 U.S.@.2254(b)(1)(A). This
“provides a simple and clearsimuction to potential litigantdiefore you bring any claims
to federal court, be sure that you finstve taken each one to state couRdse v. Lundy
455 U.S. 509, 520, 102 & 1198, 1204, 71 L.Ed.2d 87(1982). As such, the
exhaustion doctrine gives the State “the opputy to pass upon and correct allegd
violations of its prisoners’ federal rightsBaldwin v. Reesé41 U.S. 27, 29, 124 S.Ct
1347, 1349, 158 L.Ed. 2d 64 (2004) (intdrgaotations omitted). Moreover, “[t]he
exhaustion doctrine is primmally designed to protect thstate courts’ role in the
enforcement of federal law and prevent waiigion of state judicial proceedingsRose

455 U.S. at 518, 102 S.Ct. B203 (internal citations omitted This upholds the doctring

-12 -
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of comity which “teaches thane court should defer action on causes properly within
jurisdiction until the courts of another sovigrey with concurrenpowers, and already
cognizant of the litigatiorhave had an opportunitg pass upon the matterld. (quoting
Darr v. Burford 339 U.S. 200, 204, 70 S.Ct. A%90, 94 L.Ed761 (1950)).

Section 2254(c) provides that claims “Gmot be deemed . . . exhausted” so lof

as the applicant “has theght under the law of the Seatto raise, by any available

procedure the question presented.” 28 U.8.2254(c). “[O]nce the federal claim ha
been fairly presented todlstate courts, the exhausti@yuirement is satisfied.Picard

v. Connor 404 U.S. 270, 275, 93.Ct. 509, 512, 30 L.Ed2438 (1971). The fair
presentation requirement mandates that a ptsgener must alert the state court “to th
presence of a federal claim” in his petitiomply labeling a clainfifederal” or expecting
the state court to read beyond the foarners of the petition is insufficienBaldwin v.

Reese 541 U.S. 27, 33, 124 Gt. 1347, 1351, 158 L.EAd 64 (2004) (rejecting
petitioner’'s assertion that his claim had béeirly presented” because his brief in th
state appeals court did not indicate that Was complaining about a violation of feder3
law” and the justices havirtpe opportunity to r@d a lower court decision addressing tl
federal claims was not fair presentatiddjivala v. Wood 195 F.3d 1098 (9th Cir. 1999
(holding that petitioner failed texhaust federal due procdssue in state court becausg
petitioner presented claim in satourt only on state grourjdsFurthermore, in order to
“fairly present” one’s claimsthe prisoner must do so “in eaappropriate state court.’
Baldwin 541 U.S. at 29, 124 Gt. at 1349. “Generallya petitioner satisfies the

exhaustion requirement if he properly pursaeslaim (1) througbut the entire direct
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appellate process of the state, or (2) thrauglone entire judicigbostconviction process

available in the state.”Casey v. Moore386 F.3d 896, 916 (9th Cir. 2004) (quoting

Liebman & Hertz,Federal Habeas CorpuPractice and ProcedureS8 23.3b (9th ed.
1998)).

In Arizona, however, for non-capital casesview need not bsought before the
Arizona Supreme Court in ord&r exhaust state remediesSivoopes v. Suble96 F.3d
1008, 1010 (9th Cir. 1999%ee also Crowell v. Knowled83 F.Supp.2d 925 (D. Ariz.

2007); Moreno v. Gonzalez192 Ariz. 131, 962 P.2d 30(1998). Additionally, the

Supreme Court has further interpreted 8 22b#{aecognize that once the state cour

have ruled upon a claim, it is not necesdaryan applicant to seek collateral relief fc
the same issues already dksd upon direct reviewCastille v. Peoples489 U.S. 346,
350, 109 S.Ct. 1056, 106003 L.Ed.2d 380 (1989).

C. Procedural Default

“A habeas petitioner who haefaulted his federal claims state court meets the

technical requirements for exhaustion; there are no state remedies any longer ‘ava
to him.” Coleman v. Thompsps01 U.S. 722, 732, 111&. 2546, 2555115 L.Ed.2d
650 (1991). Moreover, federal courts “willtn@view a question of federal law decideg
by a state court if the decision of that caedts on a state law ground that is independ
of the federal question and adetpit support the judgment.d., 501 U.S. at 728, 111
S.Ct. at 2254. This is true whether thatstlaw basis is subsii@ve or procedural.ld.
(citations omitted). Such claims are comes&tl procedurally barred from reviewbee

Wainwright v. Syke#l33 U.S. 72, 97 S.Ct. 24953 L.Ed.2d 594 (1977).

-14 -
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The Ninth Circuit Court of Appeals exphed the difference between exhaustig
and procedural default as follows:

The exhaustion doctrine applies whéme state court has never been
presented with an opportunity tormader a petitioner's claims and that
opportunity may still be available tthe petitioner under state law. In
contrast, the procedural default rulerbay consideratiomf a federal claim
applies only when a state court has been presented with the federal claim,
but declined to reach thesue for procedural reasons, or if it is clear that
the state court would hold thdaim procedurally barred.Franklin v.
Johnson290 F.3d 1223, 1230 (9th Cir.@®) (internal quotation marks and
citations omitted). Thus, in some circumstances, a petitioner’s failure to
exhaust a federal claiin state court magausea procedural defaultSee
Sandgathe v. Maas814 F.3d 371, 376 (9th Cir. 200Beaty v. Stewart

303 F.3d 975, 987 (9th Cir. 2002) (“&aim is procedurally defaulted ‘if
the petitioner failed to exhaust statenezlies and the court to which the
petitioner would be required to presdris claims in order to meet the
exhaustion requirement would now fitite claims procedurally barred.”)
(quoting Coleman v. Thompsp®01 U.S. 722, 735 rl, 111 S.Ct. 2546,
115 L.Ed.2d 640 (1991)).

Cassett v. Steward06 F.3d 614, 621 rb (9th Cir. 2005). Thysa prisoner’'s habeag
petition may be precluded frofederal review due to prodaral default in two ways.

First, where the petitioner presented his clabmghe state court, which denied relie

based on independent aadequate state ground€oleman 501 U.S. at 728, 111 S.Ct

at 2254. Federal courts are prohibited fromew in such cases because they have
power to review a state law determinatiomttins sufficient tosupport the judgment,
resolution of any independeméderal ground for the decision could not affect t
judgment and would therefore be advisoryd. Second, where a “petitioner failed t
exhaust state remedies and the court to lwthe petitioner would be required to prese

his claims in order to meet the exhams requirement would now find the claim

procedurally barred.”ld. at 735 n.1, 111 S.Ct. at 25671 (citations omitted). Thus, the
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federal court “must consider wheth#te claim could be pursued by apyesently
availablestate remedy."Cassett406 F.3d at 621 n.6 (quoti@rtiz v. Stewart149 F.3d
923, 931 (9th Cir. 1998)emphasis in original).

Where a habeas petitioner’s claims havenbprocedurally detdted, the federal

courts are prohibited fromubsequent review unless tpetitioner can show cause and

actual prejudice as a resulfeague v. Lane489 U.S. 288, 298, 109 S.Ct. 1060, 106
103 L.Ed.2d 334 (1989) (holding that failurertose claims in state appellate proceedi
barred federal habeas review unless petdr demonstrated cause and prejudiseg

also Smith v. Murray477 U.S. 527, 534, 106 S.C66&1, 2666, 91 L.EQd 434 (1986)
(recognizing “that a federal habeas court naystluate appellate defaults under the sa

standards that apply when a defendant fwlspreserve a claim at trial.”). “[T]he

existence of cause for a proceal default must ordinariljurn on whether the prisonef

can show that some @otive factor external to the fmse impeded counsel’s efforts t
comply with the Stats’ procedural rule.”Murray v. Carrier, 477 U.S. 478, 488, 106
S.Ct. 2639, 2645, 91.Ed.2d 397 (1986)see also Martinez-Villareal v. Lewi80 F.3d
1301, 1305 (9thCir. 1996) (petitioner failed to fdr any cause “for procedurally
defaulting his claims of ineffective assistarafecounsel, [as suchthere is no basis on
which to address the mes of his claims.”). In addition to cause, a habeas petitio
must show actual prejudice, meaning that hesthshow not merely #t the errors . . .
created apossibility of prejudice, but that they worked to hastual and substantial
disadvantage, infecting his entire trialthverror of constitutional dimensionsMurray,

477 U.S. at 494, 106.Ct. at 2648 (emphasis in origipdinternal quotations omitted),
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Without a showing of both caesand prejudice, a habeastitioner cannobvercome the
procedural default and gairview by the federal courtdd., 106 S.Ct. at 2649.

The Supreme Court has recognizedwéweer, that “the cause and prejudid
standard will be met in those cases whereesg\wf a state prisoner’s claim is necessg
to correct ‘a fundamental starriage of justice.””Coleman v. Thompspb01 U.S. 722,

111 S.Ct. 2546, 115 L.E2d 640 (1991) (quotingngle v. Isaacd56 U.S. 107, 135, 102

e

S.Ct. 1558, 1572-73, 71 L.Ed.Z83 (1982)). “The fundamental miscarriage of justice

exception is availableohly where the prisonesupplementsis constitutional claim with
a colorable showing of factual innocenceHMerrera v. Colling 506 U.S. 390, 404, 113
S.Ct. 853, 862, 122 L.Ed.2d 203 (1998mphasis in original) (quotinguhlmann v.
Wilson 477 U.S. 86, 454, 106 S.Ct. 2612627, 91 L.Ed.2d 364.986)). Thus, “actual
innocence’ is not itself a constitutional ctgi but instead a gateway through which
habeas petitioner must pass to have Higmtise barred constitutional claim consideré

on the merits.” Herrera, 506 U.S. at 404, 113 S.Ct. 862. Further, in order to

demonstrate a fundamental miscarriage of justice, a habeas petitioner must “estahlish

clear and convincing evidea that but for the cotsitional error, no reasonabld
factfinder would have found [him] guilty ofhe underlying offense.” 28 U.S.C. i
2254(e)(2)(B).

In Arizona, a petitioner's claim may begrocedurally defalted where he hag
waived his right to present dhiclaim to the state court “@tial, on appeal or in any
previous collateral proceeding.” Ariz. R. Crif. 32.2(a)(3). “If an asserted claim is ¢

sufficient constitutional magnitude, the statesmshow that the dendant ‘knowingly,
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voluntarily and intelligentlywaived the claim.” Id., 2002 cmt. Neither Rule 32.2 no
the Arizona Supreme Court has definedmkiof “sufficient constitutional magnitude’

requiring personal knowledge before waiv8ee id.see also Stewart v. Smi202 Ariz.

446, 46 P.3d 1067 (2002). @MNinth Circuit Court of Appeals recognized that this

assessment “often involves a fact-intensivguiry” and the “Arizona state courts ar

better suited to make these determinatioridassett406 F.3d at 622.

[ll.  STATUTE OF LIMITATIONS

As a threshold matter, the Court masinsider whether Petitioner’s petition i

barred by the statute of limitatiorbee White v. Klizkj281 F.3d 920, 921-22 (9th Cir

2002). The AEDPA mandates that a one-year statute of limitations applig
applications for a writ of habeas corpus &yperson in state custody. 28 U.S.C.
2244(d)(1). Sectiorz244(d)(1) provides thahe limitations period shall run from thq
latest of:

(A) the date on which the ggment became final by the conclusion of
direct review or the expiration the time for seakg such review;

(B) the date on which the impedimentfiiing an application created by
the State action in violatn of the Constitution or Ves of the United States
Is removed, if the applicant was pested from filing by such State action;

(C) the date on which the constitutidnaght asserted was initially
recognized by the Supreme Courtthe right has been newly recognized
by the Supreme Court and made oattively applicable to cases on
collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented couldave been discovered throuiie exercise of due diligence.
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28 U.S.C. § 2244(d)(1Bhannon v. Newland10 F.3d 1083 (9th Cir. 2005). “The tim
during which a properly filed application rfcGtate post-conviction or other collaters
review with respect to the pertinent judgment or claim is pending shall not be co
toward any period of limitabn under this subsection.”28 U.S.C. § 2244(d)(2).
Respondents do not disputee timeliness of Edgar's petition. The Court h
independently reviewed the redoand finds that the Petitidiboc. 1) is tinely pursuant

to 28 U.S.C. § 2244(d)(1)(A).

IV. ANALYSIS
A. Ground One: Due Process Entitlement to a Prompt Revocation Hearing
Petitioner asserts that his “term of pridba expired on October 22, 2002[,] [but
[tlhe State did not reake probation until May3, 2014[,] then sentenced Petitioner to 3
(seven) year prison term on an . . . expirgdhtef probation.” Petition (Doc. 1) at 4
Petitioner further alleges that this delayr@vocation violated hidue process rightsid.

at 12-13;see alscSuppl. Reply (Doc. 32) d1-14. Respondents assert that Petitiol

“attempted to bootstrap to h&gppointed counsel's @ims in state court, [and] the state

court found them procedurally improper an@guded because they had been raised
violation a [sic] state-law-ls®d prohibition against hybridepresentation.” Suppl.
Answer (Doc. 29) at 6. Asuch, Respondents assert tithe claims are technically
exhausted and precluded undee independent and adequate state-court doctrilee.”
The Court agrees with Respondents.

In Petitioner's PCR proceeding, hisucsel certified that the Petition include
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every ground known to herdahwas appropriate for a RQpetition; however, indicated
that Petitioner wished to ra&sfour (4) additional groundsro se Answer (Doc. 18),
Pet.’s Pet. for PCR (Exh. “K”) at 5. One thie additional groundwas that “Petitioner’s
term of probation expired prior to the revocation and the State failed to timely revok
probation.” Id. The Rule 32 court addressed th@ (2) arguments raised by counse
but ignored those urged by tRener alone. Answer (Dod8), Ariz. Superior Court,
Pima County, Case No. CR056376, Ruling 12035 (Exh. “N”). Pé&tioner again raised
the issue to the Arizona Court of Appealsnswer (Doc. 18), Pefor Review 2/2/2015
(Exh. “O”) at 3. He also alleged a dyeocess violation irthe revocation of his
probation. Id., Exh. “O” at 11-17. Té Arizona Court of Apeals granted review, but
denied relief. Suppl. Answer (Doc. 29), CooirtAppeals, State of Ariz., Case No. 2 CA
CR 2015-0047-PR, Mem. Decisiai14/2015 (Exh. “S”). T appellate court “limit[ed]
[its] discussion, however, to the two argumesdansel presented to the trial court in th
Rule 32 petition below[.]"Id., Exh. “S” at 3—4. The court further noted:
To the extent counsel suggestedhe Rule 32 petition below that Edgar
“may have other issues he wishes to raise praase Petition,” we note
that, not only is the no constitutional or ber right to hybrid
representationState v. Murray184 Ariz. 9, 27, 96 P.2d 542, 560 (1995),
but the trial court had informed Edgmore than once that it would not

accept hybrid representation, andfact, had asked cmsel to “remind
[Edgar] of the proper procedure.”

Id., Exh. “S” at 4 n.3. Accordingly, theppellate court explicitly upheld the Rule 3
court’s refusal to address Petitiongpi® seclaims, including any ostensible claim for
due process violation arising from theoeation of an allgedly expired term.

Because Petitioner’s claim was precludedh®syArizona courts, it is procedurally
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defaulted. Ariz. R. CrimP. 32.1(d)-(h), 32.2(a), 32.4ee also Coleman v. Thompso

501 U.S. 722, 729, 111 S.@546, 2253-54, 115 Ed.2d 640 (1991) (federal courts wil|

not review a state court decision based updependent and adequate state law groun

including procedural rules). Where a habpastioner’s claims have been procedurally

defaulted, the federal courts are prohithifteom subsequent reaiv unless the petitionel

can show cause and actual prejudice as a refaligue v. Lanet89 U.S. 288, 298, 109

S.Ct. 1060, 1068, 103 L.Ed.2d 384989) (holding that failure to raise claims in state

appellate proceeding barreddéral habeas review unlepstitioner demonstrated caus
and prejudice). Pigioner has not met his burden to show either cause or ag
prejudice. Murray v. Carrier, 477 U.S. 478, 494, 106 S.G639, 2648, 91 L.Ed.2d 397
(1986) (Petitioner “must show not meredlyat the errors . . . createdpassibility of

prejudice, but thathey worked to hisctual and substantial disadvantage, infecting |

entire trial with error of constitutional dimsions”) (emphasis in original) (internal

guotations omitted)see also Martinez-Villareal v. Lewi80 F.3d 1301, 305 (9th Cir.

1996) (petitioner failed to offer any cause “fmocedurally defaultig his claims[,] . . .

[and as such,] there is no basis on whichddrass the merits of his claims.”). Neithe

has Petitioner “establish[ed] by clear and convincing evidence that but for
constitutional error, no reasonable factfindeould have found [him] guilty of the
underlying offense.”28 U.S.C. § 2254(e)(2)(B). As du Petitioner has failed to meg
the cause and prejudice standarfflee Coleman501 U.S. at 748, 111 S.Ct. at 256
(citations and quations omitted).

Accordingly, Petitioner's claim for alue process violation arising from th

-21 -

N

ds,

e

tual

y

IS

b
=

the

4

D




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

revocation of an allegedly expired term of probation is without merit.

B. Ground Two: Apprendi Violation

Petitioner alleges that his “sentenceinisviolation of theConstitutions of the
United States and The [sic] State of Ariacand exceeded the rii@mum authorized by
law because the aggravating factors usedetermine his sentence were not proven to a
jury beyond a reasonable doubt.” Petit{@oc. 1) at 6. Petitioner argues tigiprendi
and Blakely require that any fact that increasa defendant's sentence beyond the
statutory maximum must be proven to ayjand found beyond a reasonable doubt;
however, this did not occur durifgs revocation hearing. SupReply (Doc. 32) at 5-9.
Furthermore, Petitioner asserts that his @geeement did not contain a waiver of hjs
right to have a jury make findings regardimngy aggravating factorand that absconding

“is only a technical violation” of hisprobation, thereby making his sentence

unconstitutional. Petition (Dod) at 6, 15-16. Respondent asserts that “even assuming

Edgar had been entitled to ayjuletermination on the singlmyaximum-sentence-eligible
aggravating factor of emotional harm to thetim,[] any error washarmless[.] Suppl.
Answer (Doc. 29) at 10. ThHeourt agrees with Respondent.

1. State court review.

Petitioner raised this claim in his PCRiiBen. Answer (Doc. 18), Pet.’s Petitior
for Post-Conviction Relief Pursuatd Rule 32, Ariz. R. Crim. P. (Exh. “K”) at 1, 3—4,
Petitioner argued thdfblased on the plea enteradto by Petitioner, the maximum
sentence faced . . . was the presumptiveesest of 3.5 years, abnt an admission of

waiver by the Petitioner to althe Court to find aggravatinfgctorsy,] [but] [nJo such
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admission or waiver is contained in the recofdPetitioner’s plea[,Jand] [n]o jury was
convened to consider the aggravating factorsl), Exh. “K” at 3. As such, Petitioner
asserts that his sentence was imposediatation of his Fifh and Sixth Amendment|
rights. Id., Exh. “K” at 3-4. The Rule 32 Caufound that “[h]Jad Petitioner not
absconded, he would habeen sentenced prior fgpprendj and in Arizona, at least af
present, neitheApprendj nor Blakely, are retroactive. Answer (Doc. 18), Ariz. Superipr
Ct., Pima County, Case No. 0B6376, Ruling 1/15/2015 (ExHN") at 2. Accordingly,
the Rule 32 court denied reliefd., Exh. “N” at 2.

Petitioner reiterated his claim to the Anmm Court of Appeals in his Petition for
Review. SeeAnswer (Doc. 18), Pet.'s Pet. for Rew (Exh. “O”). The appellate court
“assume[d] without deciding th&lakely applies to the sentence imposed upon Edgar’s
probation revocation in May 2014.” Suppl. $wer (Doc. 29), Court of Appeals, State of
Ariz., Case No. 2 CA-CR 2015-0047-PR, Mdbecision 7/14/2015 (Exh. “S”) at 4. The
court went on to determine that “[b]Jecause ¢bart considered the harm to the victim as
an aggravating circumstance in the absenaejofy finding to thaeffect, a finding that
was neitherBlakely compliant nor exempt, it violateBlakely and fundamental error
occurred.” Id., Exh. “S” at 5 (citingState v. Thue203 Ariz. 339, 1 4, 54 P.3d 368, 369

(Ct. App. 2002)). Irdetermining whether thBlakelyerror was prejudicial, the appellat

D

court considered “whether aasonable jury, applying the appriate standard of proof,

could have reached a different result [regardimgaggravators] than did the trial judge
Id., Exh. “S” at 5-6 (quotintate v. Hendersor201 Ariz. 561, § 27, 115 P.3d 601, 609

(2005)) (alterations in origingl The appellate court revied the presentence report and
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its addendum, the victim’s statements to phesentence officer, as well as her own lett
to the court, all of whicldetailed the harm and traunketitioner caused the victim
Suppl. Answer (Doc. 29), Exh. “S™ at 6. light of this evidence and Petitioner’s failur
to object at sentencing, the appellate cdwetd that “[o]n the record before us, w

conclude that no rational jugould have failed téind beyond a reamable doubt that the

victim suffered substantial emotionalrharesulting from Edgar’'s actions during the

1997 burglary, and we thuonclude Edgar has not demtaged he was prejudiced by
any error.” Id., Exh. “S” at 67 (citations omitted)As such, the appellate court denig
relief. Id., Exh. “S” at 8.

2. Standard of review.

The Supreme Court of the United States ¢ansidered the appropriate standard
review for Blakely errors, and held that “[flailure teubmit a sentencing factor to th

jury, like failure to submitin element to the jury, isot structural error.”"Washington v.

Recuencp 548 U.S. 212, 222, 126 S.Ct. 254B553, 165 L.Ed.2d 466 (2006)

Accordingly, the Court determined harmless-eanalysis to be the appropriate standa

of review. See id.548 U.S. at 220-22, 126 S.Ct. at 2952—The Court observed that it

has “repeatedly recognizedaththe commission of a constimnal error at trial alone
does not entitle a defendant to automatic relgfgand] . . . ‘mos constitutional errors
can be harmless.”ld., 548 U.S. at 218, 126.Ct. at 2551 (quotingleder v. United
States 527 U.S. 1, 8, 119 S.C1827, 144 L.Ed.2d 35 (1999 Furthermore, “[i]f the
defendant had counsel and was tried byirapartial adjudicator, there is a stron

presumption that any otherdgstitutional] errors that mayave occurred are subject t
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harmless-error analysis.ld., 548 U.S. at 218, 126.Ct. at 2551 (quotindleder 527

U.S. at 8, 119 S.Ct. 1827) (akions in original). The Counoted that “[o]nly in rare
cases has this Court held that an error iggiral, and thus requires automatic reversal.”
Id., 548 U.S. at 218, 126 S.Ct. at 2551.

A petitioner's sentencingrer is not harmless if a reviewing court has “grave
doubt’ as to whethea jury would have fouth the relevant aggravating factors beyond a
reasonable doubt.Butler v. Curry 528 F.3d 624, 648 {9 Cir. 2008) (citingO’Neal v.

McAninch 513 U.S. 432, 36, 115 S.Ct. 992130 L.Ed.2d @7 (1995)). “Grave doubt
exists when, ‘in the judge’s mind, the mattesasevenly balanced that he feels himself|in
virtual equipoise as to thiearmlessness of the error.”ld. 528 F.3d at 648 (quoting

O’Neal, 513 U.S. at 435, 115 S.Ct. 992)).

3. Petitioner’s sentence.

On habeas review, this G shall not grant relief “withrespect to any claim thaf
was adjudicated on the merits in State tqguoceedings unless the adjudication of the
claim . . . resulted in a decision thatswveontrary to, or involved an unreasonable
application of, clearly estéibhed Federal law, as detarmad by the Supreme Court of
the United States[.]28 U.S.C. § 2254(d).

Here, the appellate court consideredh&ther a reasonable jury, applying the
appropriate standard of qof, could have reached affdrent result [regarding the
aggravators] than did the trial judge.” Suppnswer (Doc. 29), Court of Appeals, State
of Ariz., Case No. 2 CA-CR 2015-0047-PR, mleDecision 7/14/2015 (Exh. “S”) at 5-6

(quoting State v. Hendersor201 Ariz. 561, § 27, 115 P.&D1, 609 (2005)) (alterationg
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in original). After consideration of all of ¢hevidence available tihe sentencing court,
the appellate court concluded “that no ratiojp@y could have failed to find beyond 4
reasonable doubt that the victim suffersubstantial emotional harm resulting fror
Edgar’s actions during the 1997 burglary[ld., Exh. “S” at 6-7. As such, any error i
sentencing was harmless. This finding egistent with clearly established Supren
Court precedent. Accordinglipetitioner’s claim must fail.

C. Ground Three: Ineffective Assistance of Counsel

1. Leqgal Standards

For cases which have befirly presented to the State court, the Supreme Cg
elucidated a two part test for determiningetiter a defendant could prevail on a claim
ineffective assistance abunsel sufficient to ovaurn his conviction. See Strickland v.
Washington466 U.S. 668, 104 S.(2052, 80 L.Ed.2d 674 (1984First, Petitioner must
show that counsel’'s perimance was deficientld. at 687, 104 S.Ct. at 2064. “This
requires showing that counsel made errorsesmus that counsel wanot functioning as
the ‘counsel’ guaranteed the defendhay the Sixth Amendment.Id. Second, Petitioner
must show that this performee prejudiced his defensé&d. Prejudice “requires showing
that counsel's errors were so serious asléprive the defendant of a fair trial whos
result is reliable.” Id. Ultimately, whether or notaunsel’'s performance was effectiv
hinges on its reasonableness urewailing professional normsStrickland 466 U.S. at
688, 104 S.Ct. at 2065ee also State v. Caryet60 Ariz. 167, 771P.2d 1382 (1989)
(adoptingStricklandtwo-part test for ineffective assasice of counsel claims). The Sixt

Amendment’s guarantee of effective assistasceot meant to “improve the quality o
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legal representation,” rather it is émsure the fairness of trialStrickland 466 U.S. at
689, 104 S.Ct. at 2065. “Thus, ‘[tlhe bendrinfor judging any claim of ineffectivenes
must be whethercounsel's conductso underminedthe proper functioning of the
adversarial process that the trial cannotddeed on as having produced a just result
Cullen v. Pinholster563 U.S. 170, 131 S.Ct. 1388403, 179 L.E®d 557 (2011)
(quotingStrickland 466 at 686) (emphasis and alteration in original).

“The standards created Byricklandand § 2254(d) are bothighly deferential,’ .
... and when the two apply in tandem, review is ‘doubly’ soHarrington v. Richter
562 U.S. 86, 105, 131 S.CT70, 788, 178 L.Ed.2d 82(2011) (citations omitted).
Judging counsel’'s performance must be magbout the influence of hindsightSee
Strickland 466 U.S. at 689, 104 &. at 2065. As such, “the defendant must overco
the presumption that, under the circuamstes, the challenged action ‘might L
considered sound trial strategy.ltl. (quotingMichel v. Louisiana350 U.S. 91, 101, 76
S.Ct. 158, 164, 100 L.Ed. 83985)). Without the requisithewing of either “deficient
performance” or “sufficient prejudice,” Petiher cannot prevail on his ineffectivenes
claim. Strickland 466 U.S. at 700, 104 S.Ct. at 207“[T]he question is not whethel
counsel's actions were reasonable. Thestjon is whether theris any reasonablg
argument that counsel satisfigtrickland’sdeferential standard.Gentry v. Sinclair 705
F.3d 884, 899 (9th Cir. 2013) (quotitktarrington, 562 U.S. at 105, 131 S.Ct. at 78¢
(alterations in original). “Thehallenger’s burden is to shothat counsel made errors s
serious that counsel was not functioningles‘counsel’ guaranteed the defendant by t

Sixth Amendment.” Harrington, 562 U.S. at 104, 131 S.Ct. at 787 (quotstgckland
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466 U.S. at 689, 104 S.Ct. 2052). Accoghn “[w]e apply the doubly deferential
standard to review the state court’s ‘last reasoned decisiorefja v. Ryan757 F.3d

960, 966 (9th Cir. 2014) (citations omitted’By its terms § 2254(dpars relitigation of

any claim ‘adjudicated on the merits’ in statourt, subject only to the exceptions |n
2254(d)(1) and (d)(2)."Harrington, 131 U.S. at 98, 131 S.Git 784. As such, Petitioner
also bears the burderi showing that ta state court applieStricklandto the facts of his
case in an objectively unreasonable manisase Bell v. Coné35 U.S. 685698-99, 122

S.Ct. 1843, 1852, 1592Ed.2d 914 (2002)ee also28 U.S.C. § 2254(d).

=R

Additionally, “[a]Js a general matter, dacunrelated alleged instance [ ] 0
counsel’s ineffectivenesss a separate claim for purposes of exhaustidaulbrandson
v. Ryan 738 F.3d 976, 992 (9 Cir. 2013) (quotingMoormann v. Schrirp426 F.3d
1044, 1056 (9th Cir2005)) (alterations in original). Tmeans “all operative facts to anp
ineffective assistance claim must presented to the statguds in order for a petitioner
to exhaust his remedies.Hemmerle v. Schriro495 F.3d 1069, 1075 (9th Cir. 2007).
This is “[b]ecause ineffecter assistance claims are nohduble, but are instead highly
fact-dependent, [requiring] some baselinplieation of the facts relating to it[.Jd. As
such, “a petitioner who presented any indffec assistance of counsel claim below
can[not] later add unrelatedsitances of counsel’'s ineffiaeeness to that claim.”Id.
(citations and internal quotations omittegge also Date v. Schrir@19 F.Supp.2d 736,
788 (D. Ariz. 2008) (“Petitioner’s assertionatlaim of ineffective assistance of counsgel
based on one set of facts, do®t exhaust other claims iokffective assistance based gn

different facts”).
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2. Sentencing

Petitioner claims that his counsel wasffactive at sentencing for allegedly
“fail[ing] to recognize Petitionerfsic] right that any aggravation must be proved to a ju
beyond a reasonable doubt.” Petition (Docatly. Respondents assert that Petitior
cannot show prejudice, and therefore counsel was not ineffective Gtdekland
Suppl. Answer (Doc. 29) at 11.

Petitioner raised this claim in his PCR petitiddeeAnswer (Doc. 18), Pet.’s Pet

for PCR Pursuant to Rule 32iArR. Crim. P. (Exh. “K”) at 1, 4-5. Petitioner assert¢

that “[t]he rules established B®pprendiandBlakelyhave been well-established for ove

a decade now[,] . . . [and] ai&irreview of his original pa agreement watd have shown
that he did not waive the right to havguay determine aggravating factors beyond
reasonable doubt.”ld., Exh. “K” at 5. The Rule 32Zourt found that counsel was ng
ineffective, nor was Petitiongirejudiced. Answer (Doc. )8Ariz. Superior Ct., Pima
County, Case No. CR0588, Ruling 1/15/2015 (&h. “N”) at 2. Assuch, the Rule 32

court denied reliefld., Exh. “N” at 4. The Arizona Court of Appeals held that “becal

Edgar ha[d] not established fundamentakjywlicial error, we cannot say the court

abused its discretion in demg relief on his related claim ofeffective assistance of
counsel.” Suppl. Answer (Do@9), Court of Appeals, S&abf Ariz., Case No. 2 CA-CR
2015-0047-PR, Mem. Decision 7/14/2015 (Exh. “S”) at 8.

Here, Petitioner cannot demonstrate pregeid As discussed in Section IV.B,
suprg anyBlakelyerror was harmless. The appellateit’s conclusion “that no rationa

jury could have failed to find beyond aas®mnable doubt that the victim sufferg
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substantial emotional harm[,]” dictatesathany alleged failuse by counsel would not

have altered Petitioner's sentence. Petitioner has failed to present any evidence t

that the Arizona courts’ decisions regarding ineffective assistance claim are contrary

to or an unreasonable application of clea$fablished Supreme Court law or based

an unreasonable detamation of the facts.See28 U.S.C. § 2254(d)see also Bell v.

Cone 535 U.S. 685, 698-99, 122 S.Ct. 3841852, 152 L.Ed.2d 914 (2002).

Accordingly, this Court finds that the Aoma courts did not unreasonably apply clear

established Federal law or easonably determine the facin light of the evidence
presented, and Petitioner cannot ntastburden to show prejudiceSee Gulbrandsgn
738 F.3d at 991. Petitioneripeffective assistance afounsel claim regarding hig
sentencing is without merit.

3. Factual basis of plea.

Petitioner alleges that he “was a lkeglaslder of the home to which was [siq
alleged to have been burgleed . . . [and] Petitioner and Vim resided in the home with
our minor daughter[,] [and] Petner and the victim were laulfy marriedat the time,
[but] Counsel failed to offer evidence die timely motion for a review of the
indictment.” Petition (Doc. 1) at 8. Respondents assert that Petitioner “attempt
bootstrap [this claim] to his appointed counselaims in state court, [and] the state col
found them procedurally improper and pueled because they dhabeen raised in
violation a [sic] state-law-ls@d prohibition against hybridepresentation.” Suppl.
Answer (Doc. 29) at 6. Theddrt agrees with Respondents.

Petitioner raised this agpao seclaim in his PCR petitionSeeAnswer (Doc. 18),
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Pet.’s Pet. for PCR (Exh. “K”) at 5As discussed in Section IV.Asupra the Rule 32
court addressed the two (2) argumentsehiby counsel, but ignored those urged
Petitioner alone. Answer (Doc. 18), Ari&uperior Ct., Pima County, Case N
CR056376, Ruling 1/15/2015 (Exh. “N”). Tlappellate court also refused to addre
Petitioner'spro seclaims noting the lack of a constitonal or other right to hybrid
representation. Suppl. Answer (Doc. 29),u@oof Appeals, State of Ariz., 2 CA-CR
2015-0047-PR, Mem. Decision 7/14/2015 (Exh. “S”) at 4 n.3.

Because Petitioner’s claim was precludedh®yArizona courts, it is procedurally

defaulted. Ariz. R. CrimP. 32.1(d)—(h), 32.2(a), 32.4ee also Coleman v. Thompso

501 U.S. 722, 729, 111 S.@546, 2253-54, 115 Ed.2d 640 (1991) (federal courts will

not review a state court decision based updependent and adequate state law groun

including procedural rules). Where a habpastioner’s claims have been procedurally

defaulted, the federal courts are prohithifeom subsequent resiv unless the petitionel

can show cause and actual prejudice as a refaligue v. Lanet89 U.S. 288, 298, 109

S.Ct. 1060, 1068, 103 L.Ed.2d 384989) (holding that failure to raise claims in state

appellate proceeding barreddézal habeas review unlegstitioner demonstrated caus
and prejudice). P#ibner has not met his burden to show either cause or ad
prejudice. Murray v. Carrier, 477 U.S. 478, 494, 106 S.@639, 2648, 91 L.Ed.2d 397%
(1986) (Petitioner “must show not merelyat the errors . . . createdpassibility of

prejudice, but thathey worked to hisctual and substantial disadvantage, infecting |

entire trial with error of constitutional dimsions”) (emphasis in original) (internal

guotations omitted)see also Martinez-Villareal v. Lewi80 F.3d 1301, 305 (9th Cir.
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1996) (petitioner failed to offer any cause “famocedurally defaultig his claims[,] . . .
[and as such,] there is no basis on whichddrass the merits of his claims.”). Neither
has Petitioner “establish[ed] by clear and convincing evidence that but for
constitutional error, no reasonable factfindeould have found [him] guilty of the

underlying offense.”28 U.S.C. 8§ 2254(e)(2)(B). As dy Petitioner has failed to mest

the cause and prejudice standard, and asnclfor ineffective assistance of counse
arising from the alleged factual bagif his plea is without meritSee Colemgrb01 U.S.
at 748, 111 S.Ct. at 2564 (ditns and quot#ons omitted).

4. Plea neqotiations

Petitioner alleges that trial counsel wasffective during plea negotiations, and
failed to challenge the indictment or fileny motions. Petition (Doc. 1) at 8-9.
Petitioner asserts that he should have ggdrwith sexual asslt between spouses
pursuant to A.R.S. § 13-14@4, rather than the sexuatsault to which he pleaded
guilty.* 1d. at 17-18. Respondents again astet Petitioner “attempted to bootstrap

[this claim] to his appointedounsel’s claims in state caufand] the state court founcg

the

them procedurally improper and precludeadese they had been raised in violation a

[sic] state-law-based prohibitioagainst hybrid representati” Suppl. Answer (Doc.
29) at 6. The Court agrees with Respondents.
Petitioner raised this aspao seclaim in his PCR petitionSeeAnswer (Doc. 18),

Pet.’s Pet. for PCR (Exh. “K”) at 5. Adiscussed in Sections IV.A. and IV.C.8upra

* Petitioner makes this claim under GrounduF in the “Argument” section of his
Petition, as well as in enumerated Ground Fiver drrity, the Court addresses this claim on|y
once.
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the Rule 32 court addressed the two (2) argnis raised by counsel, but ignored tho
urged by Petitioner alone. Answer (Doc. 18)iz. Superior Ct., Pima County, Case N
CR056376, Ruling 1/15/2015 (Exh. “N”). Trappellate court also refused to addre
Petitioner'spro seclaims noting the lack of a consfiional or other right to hybrid
representation. Suppl. Answer (Doc. 29),u@oof Appeals, State of Ariz., 2 CA-CR
2015-0047-PR, Mem. Decision 7/14/2015 (Exh. “S”) at 4 n.3.

The reasoning in Section IV.C.3uprg applies here. Petitioner's claim wa

precluded by the Arizona courtand is procedurally defaulted. Ariz. R. Crim. P.

32.1(d)—(h), 32.2(a), 32.4ee also Coleman v. Thompsé01 U.S. 722729, 111 S.Ct.
2546, 2253-54, 115 L.E2d 640 (1991) (federal courtgill not review a state court
decision based upon independent and adegstate law groundscluding procedural
rules). Petitioner has failed to meet thesmaand prejudice standard, and his claim f
ineffective assistance of counsel argsifrom any alleged faihes regarding plea
negotiations must fail.See Coleman501 U.S. at 748, 111 &. at 2564 (citations and
guotations omitted).

D. Conclusion

In light of the foregoingthe Court finds that Pé&bner's habeas claims arée

without merit, and recommendstRetition (Doc. 1) be denied.

V. RECOMMENDATION
For the reasons delineated above, the Magistrate Judge recommends th

District Judge enter an order DENYINGtRener’s Petition UndeR8 U.S.C. § 2254 for
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a Writ of Habeas Corpus by a Person in State Custody (NorPeaglty) (Doc. 1).
Pursuantto 28 U.S.C. 8§ 636(b) and Rule 73(B), Federal Rules of Civil
Procedure, any party may seaad file written objections withifourteen (14) days after

being served with a copy diis Report and RecommendatioA party may respond to

another party’s objections withfiourteen (14) days after Iogj served with a copy. Fed.

R. Civ. P. 72(b)(2). No replies shall be filed unless leave is granted from the Di
Court. If objections are filed, the padishould use the following case numbé&v-15-
0063-TUC-CKJ.

Failure to file timely objections to gnfactual or legal determination of th¢
Magistrate Judge may result waiver of the right of review.The Clerk of the Court
shall send a copy of this Repartd Recommendation to all parties.

Dated this 31st deof January, 2018.

Honorable Bruce G. Macdonald
United States Magistrate Judge
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