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Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Gordon C R, No. CV-15-00083-TUC-BPV
Petitioner, ORDER
V.

Unknown Shatrtle,

Regpondert.

Pending before the Court is PetitioseAmendedPetition under 28 U.S.Q.2241
by a Person in Federal Cady (Doc. 7). Respondent héked a Return and Answer
(Docs. 26, 27), and Petitioner has filed a Réplgc. 34) and an Affidavit in support of
his Reply (“Petitioner’sAff.”) (Doc. 35)'. In accordance withhe provisions of 28
U.S.C. 8636(c)(1), all parties consented tocped before a UniteBtates Magistrate
Judge to conduct any and all further proceedinghis case, includg trial and entry of

a final judgment, with direct véew by the Ninth Circuit Courdf Appeals if an appeal is

' When citing Petitioner's Aended Petition (Doc7) and exhibits attached tq
Petitioner’s Affidavit (Doc. 35) the page numbersvided in this Order refer to the pag
numbers assigned to the document by tberCs electronic filing system (CM/ECF).

41

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/4:2015cv00083/911595/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/4:2015cv00083/911595/41/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

filed. (Doc. 31). For the following reasanPetitioner's Amended Petition is granted
part and denied in part.
l. Factual & Procedural Background

Petitioner Gordon C. Reid &n inmate currently inceerated at the United State

Penitentiary in Coleman, Florida (“USP IEman”), in service of a 220-month senten(

with three years of supervisedlease for violation of 18.S.C. § 1951(a), Interference

with Commerce by Threats or Violence. (Ams at 1-2 (citing Answer, Exh. A)).

Petitioner’'s projected release daseFebruary 2, 2022, vigood conduct time release|.

(I1d.).
Since Petitioner was sentenced in Fetyu2008, he has lee designated to
several BOP facilities throughout the countfAnswer at 2 &Exh. A, Atts.2, 3). While
incarcerated at the USP Tucson, Petitionedftlee instant action raising claims of du
process violations, resulting in loss of gomzhduct time (*GCT"), in connection with
ten disciplinary hearings at six institut® between 2008 and014. Specifically,
Petitioner challenges:
1. Loss of 27 days of GICarising from a July 22008 incident at USP
McCreary (Ground One);

2. Loss of 27 days of GCT arisingpm an August 4, 2008 incident at
USP McCreary (Ground Two);

3. Loss of 27 days GCT regarding April 15, 2010 incident at USP
Terre Haute (Ground Three);

4. Loss of 27 days of GCT arising incan August 31, 2010 incident at
USP Terre Haute (Ground Four);

5. Loss of 27 days of GCT arisifigpm a September 22, 2011 incident

at USP Pollock (Ground Five);

6. Loss of 27 days of GCT arising from a November 8, 2@icident

2 Although Petitioner's heading and rting facts regarding Ground Sij
indicate the incident occurred on Novemiger2012, the record, including Petitioner’

Reply, reflects that the correct datetioé incident is November 8, 2011SeeReply at
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at USP Pollock (Ground Six);
7. Loss of 54 days @& CT arising from a May 3, 2013 incident at
USP Atwater (Ground 7) (imlving two incident reports);

8. Loss of 27 days of GCT arising from a January 10, 2013

incident at USP Atwater (Ground Eight); and

9. Loss of 27 days of GCT arising from a June 8, 2@icident at USP

Tucson (Ground Nine).

Petitioner seeks to vacate all findingstioé discipline hearing officers (“DHO”)
and to restore any and allagtime credits. (Ameded Petition at 9)Respondent argues
that Petitioner failed to exhaust administratikemedies with regad to Grounds One
through Eight and that Grouridine is without merit. Regmdent also, alternatively,
argues that Grounds One througitigiare without merit as well.
[I.  Jurisdiction

“Federal courts are always ‘underiadependent obligation to examine their ow
jurisdiction,’... and a federal court may nentertain an aain over which it has no
jurisdiction.” Hernandez v. CampbelR04 F.3d 861, 865 (9tiCir. 2000) (quoting
FW/PBS, Inc. v. City of Dallagt93 U.S. 215, 231 (1990pyverruled in part on other
grounds by City of Littlen, Colo. v. Z.J. Gifts D54..L.C., 541 U.S. 774 (2004)). With
regard to habeas petitions, federalrigdiction is dependent upon a prope
characterization of the petitiotay v. Winp 2009 WL 275324, *2(D. Ariz. Feb.5,
2009).

Because Petitioner challenges the marorecondition of tle execution of his

14; Answer, Exh. A, Attl13 at 1 (Incident Report)).

% Although Petitioner’s headinig Ground Eight in hi\mended Petition indicateq
the relevant date as Seé)t_em_ber 22, 2011supeorting facts refledhat the claim arises
from a January 10, 23 incident. (Amended Pefition at 26ee alsoReply at 20
(discussing January 10, 2013 incident)).

* Although Petitioner’s headg to Ground Nine indicasethe relevant year as

2013, the supporting facts and incident repdtece that the claim arises from a June
2014 incident. $eeAmended Petition at 22; Answetxh. A, Att. 19 at 4).
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sentence, Petitioner’'s claim @operly filed pursuant to§ 2241. See e.g. Bostic v,
Carlson,884 F.2d 1267, 1269 (9th Cir. 1989) (‘tbéms corpus jurisdiction is availabl
under 28 U.S.C. sec. 2241 for a prisoneraok that he has been denied good tin
credits without dugrocess of law.”)pverruled on other groursdby Nettles v. Grounds
830 F.3d 922, 932 (9th Cir. 201&ee also Nettles330 F.3d 922 (discussing types (

claims that fall within the ae of federal habeas actions). Further, because Petitioner

incarcerated at the Federal penitary in Tucson, Arizona, when he filed this action, thi

Court retains jurisdiction to considethe Amended Petitiondespite Petitioner’s
subsequent transfer to FCC Coleman, Florietancis v. Rison894 F.2d 353 (9th Cir.
1990) (“jurisdiction attacheen the initial filing for habeasorpus relief, and it is not
destroyed by a transfer of the petitioreand the accompanying custodial change
(internal quotation maekand citation omitted).

[11.  Exhaustion

Federal prisoners are generally reqiir® exhaust available administrativi
remedies before filing a habeas corpesition pursuant t@8 U.S.C. § 2241See Tucker
v. Carlson 925 F.2d 330, 332 (9th Cir. 199Mtartinez v. Roberts804 F.2d 570, 571
(9th Cir. 1986). The flure to satisfy the exhaustiong@rement applicable to sectiof
2241 proceedings ot jurisdictional Brown v. Rison895 F.2d 533, 538th Cir. 1990),
overruled on other grauds by Reno v. Korapl15 U.S. 50, 54-58.995). Thus, where &
federal prisoner fails to pperly exhaust administrativemedies prior to filing & 2241
petition, the district court sadiscretion to waive the extstion requirement and reac
the merits, or require the petitioner tahaust his administrative remedies befo
proceeding in courtd.

The district court may exercise its distton to waive the exhaustion requireme
if the administrative remedy is inadequate fiegtive, or if attemping to exhaust would
be futile or cause irreparable injurfyraley v. United Stats Bureau of Prisonsl F.3d
924, 925 (9th Cir. 1993)tJnited Farm Workers of America v. Arizona Agr. Emp
Relations Bd.,669 F.2d 1249, 12539th Cir. 1983). Factorsveighing in favor of
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requiring exhaustion include whether: (1eagy expertise makes agency consideration
necessary to generate a proper recordraadh a proper decision; (2) relaxation of the
requirement would encourage the deliberate bypass of the administrative scheme; and

administrative review is likely to allow thagency to correct is own mistakes and [to

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

preclude the need for judicial revielNoreiga—Lopez v. Ashcrof835 F.3d 874, 880-81
(9th Cir. 2003) (citingMontes v. Thornburgh919 F.2d 531, 537th Cir. 1990)).See
also Ruviwat v. Smith701 F.2d 844, 845 (9th Cir. 1983) (recognizing that requir|ng
exhaustion of administrative remedies “wilid judicial review by allowing the
appropriate development of a factual recordnnexpert forum; conserve the court’s time
because of the possibility that the relief lzgagb for may be granted at the administratiye
level; and allow the administrative agency @vportunity to correcerrors occurring in
the course of administrative proceedings.”).

Accordingly, if the petitioner has not prety exhausted his &ims, the district
court may either “excuse the faulty exhawms and reach the merits, or require the
petitioner to exhaust his administrativeanedies before preeding in court[,]’Brown
895 F.2d 535, unless such remedies arelomger availablejn which instance the
petitioner may have procedusatlefaulted on his claimsee Francis894 F.2d at 354—
55 & n. 2 (applying procedural default rsleo administrative appeals). If a prisoner |is
unable to obtain an administrative remedcduse of his failure to administratively
appeal in a timely manner, then the petitohas procedurally daulted his habeas
corpus claimSee Nigro v. Sullivard0 F.3d 990, 997 (9th Cir. 1994) (citifgancis 894
F.2d at 354Martinez,804 F.2d at 571). If the claim socedurally defaulted, the court
may require the petitioner tdemonstrate cause for theopedural default and actual
prejudice from the alleged constitutional violationrSee Francis,894 F.2d at 355
(suggesting that the cause and prejadest is the appropriate test)urray v. Carrier,
477 U.S. 478, 492 (183 (cause and prejudice test hep to procedural defaults or
appeal);Hughes v. Idaho State Bd. of Correctio@80 F.2d 905, 906-0@th Cir. 1986)

(cause and prejudice tegtied to pro se litigants).
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The BOP has established an administearemedy process permitting an inma
to seek review of an issudagng to “any aspect of his/hewn confinement.” 28 C.F.R.
§ 542.10(a). The BOP’s Administrative Remgatpgram requires the prisoner to subn
a formal written Administrative Remedy requesthin “20 calendar days following thg
date on which the basis for the Requestuoed.” 28 C.F.R. § 542.14(a)-(b). Where th
prisoner seeks to appemlDHO finding, the formal requeist to be submitted directly to
the appropriate regional office. 29 C.F.R. § 342d)(2). “An inmate who is not satisfieq
with the Regional Director’s response msybmit an Appeal ... to the General Couns
within 30 calendar days oféhdate the Regional Directsigned the response.” 29 C.F.F
8§ 542.15(a). The time limits mee extended upon a showing of a valid reason for
delay.ld. “Appeal to the General Counselti® final administrative appeald.’

Respondent contends that Petitioner faileedioaust administrative remedies as
each of the incidents reports challenged iouBds One through Eightin arguing that
Petitioner did not exhst administrative remedies, Respondent relies upon

declaration of Theresa T. Talplacido, a B&Rployee with access tomate disciplinary
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records, who states that administrativenedies were not exhausted for Grounds One

through Eight. $eeAnswer, Exh. A at 116-7).

A. Grounds One and Two

Petitioner asserts in his verified Ameddeetition that he was unable to exhay
Grounds One and Two because he did not vecaicopy of the BP-10 (regional appeg
form with the DHO reports at issue and sigksequent attempts to obtain the forms frg
BOP officials were unsuccessful thuseypenting him from pursuing administrativs
remedies. (Amende®etition at 11, 12see alsoPetitioner’'s Aff. atf16-14). Thus,
Petitioner does not dispute that administrative remedies were not pursued with reg
these grounds. Instead, he provides higla¥it statement that ithin a week of the

DHO'’s decision in each case, he “began retjng BP-10 forms, which are required t

~ ° The regulations cited are the current i@rs If a prior version of the regulatior
applies, that version is discussed in redarthe particular clan to which it applies.

-6 -

st

)

DM

1%

ard




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

appeal DHO findings ansanctions with respect to theslearges.” (Petitioner’'s Aff. at
14). He was required to request the formsnftos unit counselorsyhich he did until he
was “transferr[ed] to FCI ButnerH&J on October 15, 2008. . . .”Id{ at 16 (“I made
requests for BP-10’s in writing and in perdommy counselor and other staff on a number

of occasions, all to no avail.”$ee also idat 15).

Once it became clear to Petitioner that the lack of response would cause his ppp¢

to be untimely, he requeste@#tto verify on BOP stationarghat he was not at fault fof
the untimely filing, but these requests were also ignortd.a( 7-9see also idat 7

(BOP policy requires such verification for an untimely filjpg Upon his transfer from
USP McCreary to FCI Butner on October 15, 00e requested Butner staff to provide
BP-10 forms and the necessary vesdfion for the untimely filing. 1¢. at 16, 10).
Although he ultimately receiveahe BP-10 form, staff informelim that “she would not

verify that | was not at fault for missing nfiying deadline with respect to [the incident

[92)

at issue] because she did rwve any personal knowledg# the veracity of my
assertions[]” and she advised he abthe verification from McCreary.Id. at 111, 12).
Although Petitioner wrote his fmer counselor at McCrearyp obtain the required
verification “on at least two occasions$ige never received a responskl. &t §13).

It is not entirely clear that staff vecftion for the delay waabsolutely required.
The regulation in effect at the time indiadte “When the inmate demonstrates a valid
reason for delay, these time lisimay be extended. Valid reasons for delay include thL
situations described in § 542.b3(of this part.” 28 C.F.R542.15(a) (2008). In turn,

section 8542.14(b) specifically requiredrifieation only where “a response to th

D

inmate’s request for copies dispositionsrequested under [28 C.F.R.] 8 542.19 of th
part was delayed.28 C.F.R. § 542.14($)2008) (emphasis addedPetitioner states he

S

® The applicable regulation in effect at the time provided:

In general, valid reason for delayeans a situation vidh prevented the
inmate from submitting the request vithhe established time frame. Valid
reasons for delay include the followg: an extended period in-transit
during which the inmate was sepadhfeom documents needed to prepare
the Request or Appeal; an extendedqzeof time duringwhich the inmate
was physically incapable of prepagi a Request or Appeal; an unusually
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was delayed due to lack of response torbguests for a BP-10 form, not a disposition.
In any event, in context of the Prisbitigation Reform Act(“PLRA”) which also
requires exhaustion of prisoner claims, the fsCourt for the District of Arizona has
observed that “[tlhere is nobligation to exhaust a remedgat is not ‘available.™
Beckhum v. Hirsci2010 WL 582095*8 (D.Ariz. Feb. 17, 200). “If prison employees
refuse to provide inmates with those [gries@hforms when requestgeit is difficult to

understand how the inmate hesy available remedies.’ld. (bracketed text in original)

(quotingDale v. Lappin,376 F.3d 652, 656 (7th Ci2004) (administrative remedy not

available where officials refuge provide inmate with apppriate grievance forms wher
requested) and citinylitchell v. Horn, 318 F.3d 523, 32 (3d Cir. 2003);Brown V.

Croak, 312 F.3d 109, 113 B Cir. 2002) (where officials tarted the plaintiff's efforts
to exhaust his remedies, the grievance gtocewas not “available” with the meaning g
81997(e)(a))Miller v. Norris, 247 F.3d 736, 740 (8th Cir. 2001) (a remedy that prig

officials prevent a prison fromtilizing is not an availakl remedy under § 1997(e)(a)).

That same logic applies here.
Petitioner has submitted evidence in thefof his verifiedAmended Petition and
his affidavit statement that he requestedrtbeessary forms for filing an appeal and th

those requests went unheeded during tilve within which the appeal was dle

long period taken for informal resadlon attempts; indication by an inmate,

veritied by staff, that a response the inmate’s request for copies of

dispositions requested under § 34Pof thlsgart was delayed. _
28 U.S.C. §8542.14(b) (2008)ee als®8 C.F.R. 8§ 542.14(b), 542.15(a) (effective Ju
2010) (essentially the sani@nguage). However, denials of Petitioner’'s administrat
remedy submissions in other instances sdg;ﬂne conclusion that verification wa
required. $ee e.gAnswer, Exh. A, Att. 7 at 10 (June 2%)12 denial of appeal, in part
because Petitioner did not “provide staff doentation on BOP teerhead you haven't
received DHO report andelay not your fault)id. at 11 (September 20, 2012 denial {
Central Office appeal indicating: “you musbprde staff verification on letterhead to th
region for your untimely flllngg);l . at 15 (April 2013 deniabf appeal of denial of
g_rleva_mce complaining aboutdk of access to administrative remedies at USP Polld

irecting Petitioner to “provide staff verification that you are not responsible for

untimely filing of this appeal.”lgd_. (same with regard to different appeal in April
2013)). Where Respondent’s tilit A, Attachment 7 is qoted throughouthis Order,
all capitalization as used in Attachment 7 is omitted.

’ Petitioner had 20 days titef an appeal. 28 C.F.B.542.15(b) (2008).
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Although Respondent sulits1 Ms. Talplacido’s declaratioat Petitionedid not pursue
administrative remedies, Respondent has not addressed the issue of the availal
forms in 2008 at USP McCreary or FCI tBar, why Petitioner was refused the forn
during the timeframe for filing an appeadr how Petitioner auld have exhausted
administrative remedies wiblut the necessary forms.

B. Ground Three

Petitioner states in his verified Ainded Petition that “the DHO Report w3g
iIssued sans a BP-10 form, . . .” and his ‘faftés to secure the form and verification froi

prison officials proved fruitlesgesulting in forfeiture of his right to appeal.” (Amende

Petition at 13-14). However, ims affidavit filed with hisReply, Petitioner states that

“upon reviewing my journal, which | did ndiave access to at the time of filing, | cg
unambiguously state that the [incident aues in Ground Three] . . . is among tho{
incidents wherein | did not receive a copytled DHO report.” (Petitioner’s Aff. at 123)
Petitioner goes on to state that he was wnablappeal the DHO’s findings withou
access to the reportld( at 24). Because Petitioner piaed a different reason in hig
Reply for failing to exhaustRespondent did not have the opportunity to respo
However, Respondent’'s originalontention that Petitioner failed to exhaust Grou
Three still remains.

The incident at issue in Ground Three agoed in April 2010 at FCC Terre Haute
Indiana, the DHO hearing was held on Jdn2010, and the IBO report was signed on
October 25, 2010. (Answer, Exh. A, Atta® 1-3). By the time the DHO report issue(

Petitioner had already transferred to USP R&lland the DHO report reflects that on

October 25, 2010, it was sent to “USP Pollock inmate copy to be delivered to inmat

[/] Central File copy to Unit Team.”Id. at 3).

Petitioner submits a regionappeal dated October 22,18) indicating that he wag
appealing without a DHO repobecause his requests WEP Pollock (where he wasg
housed at the time he filed the appeal)l JSP Terre Haute (where the incident a
DHO hearing occurred) went answered. (Petitioner’s Aff., Bx7 (Doc. 35 at 37)). He
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requested reversal of the findings, claimsedf-defense and that the DHO should haye
viewed the video. Id.). The print out regarding admstrative remedies submitted by
Respondent, (titled “Administrative Remedy r@ealized Retrieval”’) does not referenge
an appeal received in Otter or November 2010.SgéeAnswer, Exh. A, Att. 7). The
form submitted by Petner bears no markings indicatingvas received by the regiona|
office. (SeePetitioner’s Aff., Exh. 7 (Doc. 35 at 37)).

The regulations governing appeals wereeaded during the time period at issu
Prior to June 18010, which enampasses the date of the imhent and the DHO hearing

D

the pertinent regulation stated:

At the time the . . . Discipline Haag Officer gives an inmate written
notice of its decision, the . . . DHOa&halso advise the inmate that the
inmate may appeal the decisiainder the Administrative Remedy
Procedures (see part 542 of this dbegp . . . The inmatshould forward a
copy of the DHO report off not available at the timof filing, should state
in his appeal the date of the DH@arning and the naturef the charges
against the inmate.

28 C.F.R. 8542.19 (in effectipr to June 18, 2010). Howaveafter June 18, 2010, when
Petitioner received the DHO report, the regolagi no longer contained these specific
requirements for DHO appeafsee28 C.F.R. § 542.14 (effective as of June 18, 2010).

Upon a reading of the regulation in effg@etor to June 18, 2010, it is reasonable
that an inmate would believe that the agdpeeriod was not triggered until after the DHD
gave the inmate “written notice of its deoisi and informed the inmate of his appeal
rights. By the time the DHO report issuednsofour months aftehe hearing, Petitioner
had been transferred to BSPollock. While the DHO report indicates that it was
intended to be delivered tetitioner at USP Pollock, there no showing whatsoevel
that it was delivered to hintp the contrary, Petitioneubmits his affidavit statement
avowing that it was not. Nonetheless, theard reflects that Eigoner did not exhaust
his Ground Three claim.

C. Ground Four

Petitioner asserts in his verified AmeddBetition that he auld not appeal the

—+

sanctions at issue in Ground Four becausedwer received a copy of the DHO repo
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(Amended Petition at 15ee alsdPetitioner’'s Aff. at 30 (stating same)). Petitioner also

asserts that his attempts to obtain tipprewere unavailing. (Amended Petition at 15).

The record reflects that the DHO hegriwas held on Octwer 11, 2010 and the
report issued on October 12,120 (Answer, Exh. A, Att. 1@t 6-8). Although a box is
checked indicating that a copy the report was given to themate, the line in the reporf
indicating the date and time the repweds delivered to Petitioner is blanseg id.at 8),
which supports Petitioner’s statemidémat he did not receive it.

By October 2010, the regulations in effda not have languyge requiring that the
inmate submit a copy of the DHO report wihtis appeal. Petitioner had 20 days from t
date that he was sanctionedite an appeal. Responddaults Petitioner with failing to
“file[] an Administrative Remedyo allow BOP to promptly eify the situation, rather
than waiting years to file thBetition claiming not to have received them.” (Answer
27). However, Petitioner submif regional appeal dated d@enber 5, 2010 indicating
that he had been unable to obtain a copthefDHO report despite requests to counse
Nichols and the DHO. (Petitioner’'s Aff., Ex®.(Doc. 35 at 39)). Halso challenged the
lack of video review becaasthe video would have showthat he did not attempt to
assault anyone, and he challenged the DRBH@fusal to grant his request to cg
unidentified witnesses who would hatestified to his innocence.ld(). He requested
reversal of the DHO'’s findings.Ild.). The print out regardg administrative remedies
submitted by Respondent does not referencappeal received in December 201Ge€
Answer, Exh. A, Att. 7 at 7). The im submitted by Petitioner bears no markin
indicating it was received bthe regional office. SeePetitioner’s Aff., Exh. 8 (Doc. 35
at 39)).

Petitioner also filed an administratigeievance on Marcii8, 2013 complaining
about lack of access to admimngtve remedies at USP PollockAnswer, Exh. A, Att. 7
at 14). The grievance walenied as untimelyd() and his appeal was denied as follow
“provide staff verification tht you are not responsiblerfthe untimely filing of this

appeal.” (d. at 15).
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Together with his Answer, Respondaatomits the Declaration of Nelson Ortiz
Unit Manager at FCC Coleman wfe Petitioner is currently jpnisoned, stating that on
September 4, 2015, Ortiz “personally handed” Petitioner a copy of the “incident reg
for the August 31, 2010 incide at issue in Ground Four. (Answer, Exh. B at §g&
also Answer, Exh. B, Att. 1 ggachments include the DHOp®rt as well)). Responden
does not discuss the impact,afly, of having deligred the reports to Petitioner at th
stage in the proceeding andtiBener does not indicate in$1Reply that he has begun t
exhaust administrative remediesanthat he has the DHO report.

D. Grounds Five and Six

Petitioner asserts in his verified Amendetition that he never received a copy
the DHO reports with regard to Grounds/é-iand Six and his attempts to obtain tf
reports were unsuccessful, which “causel[edjtiBreer to forfeit his right to appeal.”
(Doc. 7 at 16, 17). Consistentth Petitioner’s assertion, Beondent has been unable {
locate a copy of the DHO reportsSeeAnswer, Exh. A at 19).

1. Ground Five

With regard to Ground €, Petitioner states in hisfifdavit that the DHO told
him he would have 28ays from the date the report issuedppeal. (Petitioner's Aff. at
147).

Ground Five involved a charge adsault involving another inmate on Septemb
22, 2011. With his Affidait, Petitioner submits a BP-1form (regional appeal) dateq
June 5, 2012 indicating that October 2011 at USP Patlo, he appeared for a DHQ
hearing for fighting with annmate. (Petitioner's Aff., Exhl (Doc. 35 at 20)). He

objected to rejection of his request for video review, and to the DHO crossing out ar

orts

o

er

10the

inmate’s name and writing down Petitionename instead as the person who assaulted

the other inmate, whom héentified by name. Id.). Petitioner also stated that he nev,
received a copy of the DHO Report and “[ighl have been repgedly informed by
various staff that | would be receiving tB#HO Report, it has not come to fruition.

request the findings be reversed, ahé Incident Reporexpunged.” Id.). The
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“Administrative Remedy Generalized Rewa#’ print out, submitted by Respondent

indicates that an appeal of an “IR for figlginvas received on June 18, 2012. (Answer,
Exh. A, Att. 7 at 10). Thappeal was rejected under the following codes: DHO, ML

UTR and OTH. 1Id.). The rejection also stated‘which incident report are you
appealing? You must provide staff dotentation on BOP letterhead you haven
received DHO Reporand delay not your fault.” Iq.). Petitioner then filed a centra
office appeal, stating among other things, thatwas unable tsupply the requested
information because Head not been providaaith it. (Petitioner’sAff., Exh. 2 (Doc. 35

at 22)). Petitioner pointed out that he pdmd the name of thgerson he was charged

with assaulting and the approximate date..)(IdHe also stressed that he could not malil

the appeal within 20 daylsecause he never receivee tBHO report and he “cannot
provide staff documentation as staff Nicho&mith, [illegible], Feenot, and others
ignore my request or are otlagse nonresponsive to my request for such documentatj
As for which incident report, I'm appending, see attachment 1d.). ( The Central
Office rejected the appeal indicating: TB”, “OTH”, and “You must provide staff
verification on letterhead to the region for yawntimely filing.” (Answer, Exh. A, Att.
7, 11). Petitioner contends that hippeal was denied because the DHO ré&borthich

| was unable to obtain from prison offd$ was not appended to the BP-10.

(Petitioner’s Aff. at 86).

The record also reflects that a griesarwas received at USP Atwater on Marg¢
18, 2013 when Petitioner was ingoned at that prison. (AnsweExh. A, Att. 7 at 13).
The abstract indicates “to[o] margsues to list/fronfrCl Pollock[]”. (Id.) The grievance

was rejected because: “you should have fite&ept[ember] when you first arrived],

you list to[o] many issues orour BP-9, one per from [sic|Compensation must be via a

tort claim.” (d.).

® Where “DHO” appeared as a reason figjection on the jmtout submitted by
Respondent, the request haekb r((ajjected, in part, becauBetitioner did not provide g
cop\{Dof the DHO report he wishe
the DHO action. $eePetitioner’s Aff., Exh. 3 (Doc. 35 at 26)).
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Another grievance received at Atwater liarch 18, 2013 raexl the issue of “no
access to admin remediebile at Pollock[.]® (Id. at 14). The grievance was rejected
untimely: “you should havdllied [sic] in September whernoy arrived at Atwater. You
have had sufficient time to reque®rms from your unit team.” Id.). An appeal

received at the regional level on April 1,13) regarding Petitioner'slaim that he had

“no access to admin remedies while at Polloalds rejected with the direction that he

should “provide staff verification that yaare not responsible for the untimely filing g
this appeal.” Id. at 15). The Central Office “condted] with region and institution’s
rationale for rejection.” I¢l. at 20)

2. Ground Six

On April 1, 2013, Petitioner submitted administrative grievance (BP-9 form) g
USP Atwater referencing a Deceent2011 incident report heceived at FCI Pollock for
fighting with another inmate. (Petitioner'dfA Exh. 3 (Doc. 35 at 24)). He stated th;
he had yet to receive the @Hreport despite “numerous ‘BReest[s] to Staff'””, and that
he was unable to obtain staférification that he had nateceived the DHO report to
excuse his untimely appealld(. He also stated that hechbeen informedby “staff that
the time to appeal would be tolled from timae | received the DHO report, the time ¢
receipt notwithstanding[].” I¢.). He stated that he made requests for administra
remedy forms. I{l.). “From Sept. 2012 to March 201Bwas similarly unable to obtain
sufficient access to Ad. RemedyRequest my right to appketo be reinstated, of
compensation in the amount of $30KId.j.

The records submitted by Respondent alstect a grievance received at US
Atwater on April 15, 2013, conveying Petitier's complaints about not receiving DH(
reports at FCI Pollock. (Ameger, Exh. A, Att. 7 at 16). The grievance was rejecteg
because: (1) Petitioner did nobgide a copy of the DHO repadne wished to appeal ol

identify the charges and date of DHO actiand (2) the request was untimely as it w

° This grievance arguably encompasses lack of access to administrative rer]
regarding the incidents at issueGnound Three and Four as well.
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not received within 20 daysf the event compilaed about. (Petibner's Aff., Exh. 3
(Doc. 35 at 26)). Petitioner ool resubmit his appeal in prepform within 10 days from
the date of the rejection noticeld.j. Petitioner was also informedat he “did not state
any reg[Juest in part A of hBP-9 Form. Be specifiwith your grievance.” (ld.see
also id. at 25 (Amended Petitioner received ttesponse on May 132013); Answer,
Exh. A., Att. 7 at 16)) Contrary to thesmonse, the record refits that Petitioner did
state a specific request for relief in his grievancgeePetitioner’'s Aff., Exh. 3 (Doc. 35
at 24) (requesting right to apgdébe reinstated and $30,000)).

On April 29, 2013, Petitioner completed a regional appeal, essentially restatin
claims raised in his originajrievance, but this time hacluded the report number
(Petitioner’'s Aff, Exh. 4 (Doc. 35 at 28)). H¥so reasserted his request for his right
appeal to be reinstatemt compensation in the amount of $30K.Id.. The regional
office rejected the appeal and directed Petitido€follow the instrictions given to you
at the institution.” Id. (Doc. 35 at 29)see alsdAnswer, Exh. A, Att. 7 at 18). Petitione

g th

[

raised the same claims before the Central Office, which issued a rejection stating th

Petitioner filed his request or appeal toe throng level: “You shodl have filed at the
institution, regional office, or central of level.” The CenttaOffice went on to
“concur with lower levels [sicrationale for rejection. Hw directions provided on
previous rejection nates. Submit appeal in proper fotm institution.” (Petitioner’s
Aff., Exh. 5 (Doc. 35 at 32kee alscAnswer, Exh. A, Att. 7 at 23).

E. Ground Seven

Petitioner asserts in his verified Ameddeetition that the DHO informed him tha
he would have 20 days tppeal the decision from the date the DHO report issU
(Amended Petition at 19). TH#HO hearing occurred on Jube 2013 and involved two
separate incidents.ld(). Petitioner never received a copy of either DHO reptuti.at
19-20).

While Respondent argues that Petitiogkould have invoked the administrativ

remedy process to raise the issue thahéwer received the DHO reports, Respondé
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also includes with his Respse the Declaration of FCC Coleman Unit Manager Nels
Ortiz that the “incidents reports” related@ound Seven were delivered to Petitioner
September 4, 2015, subsequéo the filing of the istant Amended Petition. Sée
Answer, Exh., B at %ee also id.Att. 2 and 3 (reports proded to Petitioner included
the DHO reports, which were issued on J28y 2013)). Respondedbes not mention in
his Answer that the reports hanew been delivered to Petitianar the impact, if any, of
having delivered the reports to Petitioaéthis stage in the proceeding.

Petitioner does not indicaten his Reply that hehas begun to exhaus
administrative remedies now that he hlas reports. Petitioner does submit a regiof
appeal dated September 29, 2013, statiag le had not received a copy of the DH
report(s) despite repeated requests and tibatvas challenging the DHO’s findings i
light of the medical evidence. (Petitionedf., Exh. 9 (Doc. 35 at 41)). He alsc
objected to not being able to whatthe alleged victim testify.Id.). Petitioner requested
that the DHO findingsbe reversed. Id.). The appeal is noteadily apparent on
Respondent’s Administrative Remedy Gelieeal Retrieval forms at Exhibit A,
Attachment 7. The appeal form submittedhie Court by Petitioner does not reflect th
it was received by the regional officeéSgePetitioner’s Aff., Exh. 9 (Doc. 35 at 41)).

F. Ground Eight

On May 2, 2013, DHO Lorance at USPwater completed a DHO report for th
incident at issue in Grounddtit. (Answer, Exh. A, Attl6 at 20-23). On May 20, 2013
Petitioner appealed arguing thae report mistakenly reflead that B. Daniels was his

staff representative, he was not given the nahtbe accusing officewho did not appear

at the hearing, and full review of the vadevould support his claims of innocenceg.

(Answer, Exh. A, Att. 17 at 1-2). On Augu21, 2013, the regional director issued

memorandum to the Warden at USP Atwatieecting the DHO to conduct a rehearing

or, alternatively, to obtain Petitioner’s signa&uwvaiving his right testaff representation,

because the record indicatéwat Petitioner did not requeatstaff representative and B.

Daniels who was indicated as the staff repnéative was prohibited from serving as ste
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representative because he parti@gadn the Unit Digpline Committee. $ee id.at 3).

Petitioner was informed on August 20, 2013, in pertinent part:
We are directing the DHO to condwctehearing in this matter.
After receipt of the final report, shaulyou wish to further appeal this
action, you must first submit your appeal to the appropriate level
(...regional office level for DHO actiois You should also include a copy
of this response with your appédalexplain anydelay in filing.
This response is for informational purposes only.

(“BP -10 Response”) (AnswerxB. A, Att. 17 at 4). Yt the response goes on to
state:

If dissatisfied with this response, you may appeal to the Office of the
General Counsel, ... Your appeal shube received in the General
Counsel’'s Office within 3@alendar days of the @aof this response.

(I1d.).

Ultimately, the DHO amended the reportAagust 30, 2013 wiout a rehearing,
and issued the same sanctions as the eanigin§. (Answer, Exh. AAtt. 16 at 1-5 (the
amended report was delivered Retitioner on September 9, 2013ge also idat 5
(DHO indicating that the repovtas amended to reflect tHat Daniels did not review the|
video as a staff representative and “[tlsaatement from Counkee Daniel [sic],
concerning his review of thedao surveillance film, was cadgered as evidence, not ir
the capacity of a staff represetita but as part of the UDC.")).

Petitioner did not appeal the amended repbthe regional level. (Answer at 23
24). Instead, on September 2213, within the 30 day-deldke specified inthe August
20, 2013 BP-10 Response, Petitioner fiedCentral Office Administrative Remedy
Appeal objecting to the rehearing becatise DHO’s summary othe evidence was
insufficient to establish higuilt and the reason for the retmgg was not specified.
(Answer, Exh. A, Att. 18 at 2). Over eryear later, on Afdr17, 2015, Petitioner’'s
appeal was denied because Petigiowas directed in the B3 Xesponse that an appes
to the amended DHO report must be submitted at the regional level and Petitioner
to submit [his] appeal of the rehearing time appropriate manner and with the tin

frames required by policy.ld. at 1).
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Although the BP-10 Respsea included informatiorabout appealing any new
hearing decision, the Resporaiso clearly directed Petition¢o file an appeal to the
General Counsel’s office if he was dissaéidfwith that Response. (Answer, Exh. A
Att. 17 at 4). The denial of Petitioner’peal is at odds with this directive.

The record does suppdte conclusion that Petitionéid not appeal the DHO’s
amended report, which essentially consistedhef same findings as the prior repof
Petitioner's Ground Eight does not spedfig challenge the decision to allow
amendment of the DH®eport. Instead, Petitioner's @lenge concerngrocedural
issues and sufficienayf the evidence. SeeAmended Petitiorat 20-22; Reply at 30-31,
35, 37-38).

G. Conclusion

The Court generally agrees with dpendent that Petitioner did not exhau
administrative remedies pemang to Grounds One throughdhit. Yet, the record alsg
supports the conclusion that Petitioner mlad ignore the exhaustion requirement; insteg
he attempted, albeit at timamperfectly, to comply withthe administrative remedy
procedures despite in some instances paanied necessary forms, necessary Ssi

verification for late filing, and cops of the DHO reports at issue.

The record also reflectsahthe events at issue oced over a number of years

and the oldest incidents date back to 208&hough it is curioughat Petitioner did not

seek relief with regard to mg of the claims long beforeow, there appears to be np

statute of limitations applicable to § 2241 clair@$. White v. Lambert370 F.3d 1002,
1008 (noting that a 82241 action is nobgct to the one-year statute of limitation
provision of the Antiterrorism and Effectiigeath Penalty Act (“AEDPA”), 28 U.S.C. §
2244(d)(a)),overruled on other groundsy Hayward v. Marshall603 F.3d 546 (2010),
which was in turn overruled in part I8warthout v. Cooke, U.S. _, 131 S.Ct. 85¢
(2011). In any event, because Respondehindi raise a statute of limitations defeng
Petitioner’s claims, no matter how dated, maycped unless he is otherwise barred frg

pursuing them.
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Respondent argues that Petitioner’s failurexbaust the claimsised in Grounds
One through Eight resulia immediate dismissal of those claims as “contrary to clearly
established law.” (Answer at 28 (citifprter v. Nussle534 U.S. 516 (2002Booth v.
Churner,532 U.S. 731Preiser v. Rodriguez}11 U.S. 475 1973Noodford v. Ngo548
U.S. 81, 89-92 (2006)). The cases cited Respondent, whicimvolve civil rights
actions subject to the statutory exhaustrequirements of th PLRA, 42 U.S.C. 8§

1997e(a), are inapposite. Asscussed above, the administrative exhaustion requirement

for § 2241 habeas proceedingaot jurisdictional. See Brown895 F.2d at 535. Thus
in this context, a prisoner’s failure toleust administrative remedies does not deprjve
the Court of subject matter jurisdictioBee e.g. Santiago-Lugo v. Wardé&5 F.3d 467,
471-75 (11th Cir. 20158Bell v. Copenhaver2013 WL 1680139, {E.D. Cal. April 17,
2013) (exhaustion of § 2241 action ‘it mandated by section 1997e(a)Ward v.
Chavez,2009 WL 2753024 (D. Ariz. Aug. 27,0R9) (because the duty to exhaust
administrative remedies in the context 2241 petition is a judially-created duty, the
PLRA exhaustion requirement does not applgy,d on other grounds b§78 F.3d 1042
(9th Cir. 2012), cf. Naddi v. Hill,106 F.3d 275 (9th Cir.9B7) (when determining the
PLRA'’s in forma pauperigrovisions did not appljo habeas casesetltourt stated that

Congress “did not intend to include habgmeceedings in the scope of the [PLRA]|

especially in light of the major revisions @abeas corpus law contained in the AEDPA,
enacted just two dayzefore the PLRA.”).

In general, when a § 2241 petitioner fasexhaust administti@e remedies and it
appears that there remain anailable administrative remedigsexhaust, the petitioner’s
“failure is a procedural default.Francis, 894 F.2d at 355.The Respondent iRrancis,
like the Respondent here, “arguéhat review is barred bjthe petitioner’s] failure to
exhaust available administrative remedie&d. However, the Ninth Circuit recognized

that failure to exhaust available administratremedies, as raised by Respondent here, i

174

“quite a different argument . . . from ads®y procedural default[,]” and that the

government’s failure to gue procedural default “wae[s]”’ that defense.d. (“Because
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the government has never raised this placal default as a bar to Francis’ habe
claims, the default has beeniwed. . . .”). Where the govament has waived procedurg
default, the district courshould address the petitioner'saichs on the merits if the
petitioner cannot still exhaust administrativremedies or can demonstrate a
extraordinary circumstances why he slioulot be required to exhaust availab
administrative remedies.ld. As in Francis, “[b]Jecause the government has nev
raised ... procedural default as a bar taif@er’s] claims, the defdt has been waived,
and th[is] district court should reach the ritee of [Petitioner’'s] habeas claims|]” if
Petitioner cannot still exhaust his administratieenedies or if he can demonstrate a
extraordinary circumstances why exstion should not be requirett.

At this point, it appears that any furtretempt to exhaust admstrative remedies
would be untimely. Thus, it follows that m@ministrative remedies remain available
Petitioner. The Court reachesstltonclusion despite the NInCircuit’'s statement that
“[d]ifficulties which a prisoner may experiea in meeting the time requirements for 4
administrative appeal are properly firstobght before the admistrative agency.”
Martinez, 804 F.2d at 571 (citing 2&.F.R. § 542.151984)), given tht the instant
record supports the conclusion that theFBRas routinely required Petitioner to submn
staff validation that any untimeliness was not his faBke supran. 6. In some instances
Petitioner has stated that staff at the insttuwhere he located at a given time hay
declined to provide verification when thaelay was allegedly caused at a differe
institution. There is simp no basis on which to conae that Petitioner, who is now
imprisoned at FCC Coleman in Florida, aartain staff validation for untimely appeal
of DHO reports issuing from USP McCreakySP Terre Haute, USP Pollock, and US
Atwater dating back to 2008. Under the amgtcircumstances, the BOP requirement tf
staff validate that an untimely administratiygpaal is not the fautif Petitioner, supports
the conclusion that no further administratireemedies are viable for Petitioner and/(

Petitioner’s attempt to pursue administratieenedies at this point would be fulfleand,

19 Although the Ninth Circit has recognized a futility eeption to the exhaustion
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therefore, no further administrative remesliremain availabléo Petitioner. Nor does
Respondent suggest othése. Because there are no administrative remedies availab
Petitioner at this point, the Court adslses Petitioner's claims on the meritSee
Francis, 894 F.2d at 355 (where the governmiegt waived a procedural default defen
and there remain no available remediesxaest, “the districtourt should reach the
merits of [the petitioner’s] claims.”).

V. MeritsReview

A. Introduction: BOP Inmate Discipline Program®*

The BOP’s inmate disciplenprogram authorizes BOP staff to impose sanctig
for certain prohibited acts which are dividedo four categories of severity: Low
Moderate, High, and GreatestSeeAnswerat 3-4 (citing 28 C.IR. 88541.1, 541.3 &
Tables 1-2)). The discipline process ordiyabegins when a staff member issues
inmate an Incident Report based on théf steember’s observatioor reasonable belief
that an inmate commét a prohibited act. Id. at 3 (citing 28 C.F.R. 8541.5)). A staf
investigation follows. 28 C.F.R. §541.5.

Upon completion of the staff invigation, the Unit Discipline Committeg

requirementsee Matias v. Oshir®g83 F.2d 318, 320-21 (9th Cir. 1982) (citiBgeet v.

Cupp, 640 F.2d 233, 236 (9th Ci1981) (“petitioner need natxhaust state remedie
which would clearly be futile’)it has also drawn back fro that position in light of

Engle v. Isaac456 U.S. 107 (198@ (imlving 28 U.S.C. § 2254), &ast with regard to
statutoryexhaustion requirementsSee Noltie v. Petersof, F.3d 802, 805-06 (9th Cir
1993). Cf. Booth,532 U.S. at 741 (“we will not reafiitility or other exceptions into
statutory exhaustion requirements where Cesgjthas provided otherwise.”). Howeve
under 8§ 2241, exhaustion is a prudentaher than statutorg, requiremel@f. Santiago-

Lugo, 785 F.3d at 474. (“Congse said nothing at all in § 22 exh

IS a judge-made requirement.”). Additionally,38241 habeas cases, district courts m
waive the exhaustion requiremembere pursuit would be futileThus, in the event tha
futility does not in and of itdf dispense with the exhdis requirement, the Court
alternatively, excuses the exhaustion requirens=d, Brown895 F.2d at 353, as futilg
for the same reasons as stated above.

' This section_provides a general ovew of the framework of the BOP’s
discipline program. The gelations cited are the current re]g:_julatlons, which becs
effective in June 2011See76 Fed.Reg. 11078-01 (Mar. 1, 2011). Because of the t
span at issue in this case, prior versionthefregulations would have applied to some
Petitioner’s claims. Those prior vayas appeared at ZB.F.R. § 541.14et. seqfor the
years 2008 (the earliest of the incidentssate here‘) through June 2011. If applicati
of a specific regulation is necessary to hes@ny of Petitioner’s ptcular claims, the
Court will apply the appropriatversion of tk regulation.
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(“UDC") reviews the Incident Report. 28 CR.8541.7. The inmate may appear befg

=

e
the UDC and is entitled to make a statement and present docoynevitdence on his
behalf. 28 C.F.R. 8541.7(d), (e). The Uy find that thenmate committed the
prohibited act; it may find that he did nadmmit the prohibited act; or it may refer the

matter to the DHO, depending on the seriousness of the prohibited act. 28 C.F.I

8541.7(a).

If the matter is referred to the DH@he DHO, who must be impartial, will
conduct a hearing. 28 C.F.B541.8. After the hearindhe DHO may find that the
inmate committed the prohibited act chargeda similar prohibited act based on the
Incident Report; the DHO may find that thenate did not commit #hprohibited act; or
the DHO may refer the incideor further investigation, review, and disposition. 28
C.F.R. 8541.8(a). “The DHO'’s decision mustli@sed on at least some facts and if there
Is conflicting evidence, on the greater weighthe evidence.” 28 C.F.R. §541.8(f).

The regulations require that the inmegeeive a written copgf the DHO's report,
which must document the following: (1) whet the inmate was advised of his rights;
(2) the evidence reliedpon; (3) the DHO’s ekision; (4) the sanction imposed; and (p)
the reason for the sanction. 28 C.F.B488(h). The inmate may appeal the DHQ's
actions through the Administrative Redy Program. 28 C.F.R. 8541.8(i).

B. Standard

To satisfy the basic requments of due process in thentext of prison discipline
proceedings, prison officials eé only provide ammate with: (1) a written notice of the
charge at least 24 hours prior to any hegrif2) an opportunityo call withesses and
present documentary evidenae his defense when sudchction will nd be unduly
hazardous to institutional safety or correctl goals; (3) a written statement by the
factfinders as to the evidence relied ord ahe reasons for thesdiplinary action; (4)
assistance at the hearirighe prisoner is illiterate or ¢hcase is unusually complex; and
(5) an impartial fact finderWolff v. McDonnell 418 U.S. 539, 366 (1974). Due

process further requires only that disciplinéindings be supported by “some evidencs

A4
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in the recordSuperintendent, Mass. Corr. Inst., Walpole v. HilF2 U.S. 445, 454-55
(1985). This standard is met when “there ig amidence in the recd that could support
the conclusion reached lige disciplinary board.ld. at 455-56. The “some evidenc
standard” does not requirthe court to examine the entire disciplinary recof
independently assess the credibilitywofnesses, or revigh the evidenceHill, 472 U.S.
at 455. Although this is a “mimally stringent” standard, “there must be some indicia
reliability of the informatiorthat forms the basis forigon disciplinary actions.Cato v.
Rushen824 F.2d 703, 705 (9th Cir. 1987).

In sum, “[tjhe Federal Constitution €é® not require evehce that logically
precludes any conclusion but the oeaahed by the disciplinary boardHill, 472 U.S.
at 457. Thus, even in cases where the egelémight be characterized as meager,”
“the record is not so devoid of evidencattthe findings of the disciplinary board wer
without support or otherwise arbitydy]” those findings must be upheldd. Ordinarily,
where the procedures outlined Wolff are afforded to # Petitioner, and “some
evidence” supports the hearimdficer's decision, the reqrements of due process ar
met. Id. at 455.

C. Analysis

1. Ground One

Petitioner challenges the loss of 27 daiy§&CT as a sanctiofor fighting at USP
McCreary on July 29, 2008.SéeAmended Petition at 10-11; Awer, Exh. A, Att. 6 at
1-3 (DHO report)). In reaching this decisidhe DHO considerethe Incident Report
and Investigation in addittto memoranda from OfficeiSornelius, Baker, Elderidge
and Zantout, and injurgssessment reportdd.(at 41).

The DHO report reflects that Petitioner lieed a staff representative and waive
his right to call witnesses. Id{ at 1-2). Petitioner “admitteto being ina fight and
offered no further statement concerning this inciderid” &t 1).

Petitioner argues to the Court that he fraduested the presea of the aggressol

who had assented to appear and admit that he had attacked Petitioner without c
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cause, or provocation (all to the surprisePetitioner), . . . .” (Ameded Petition at 10).
Petitioner also states that he had requestaidttie DHO personallyeview the video of
the incident. Id.). Petitioner asserts that the DHO imfeed him that “she was not going
to either review the video or call Petitionevigtness because it would be for naught
[BOP]. . . policy makes no allowander a prisoner defending himself.”ld( at 11;see
alsoReply at 5-6 (samef¥.

According to Petitioner, the video waulhave shown that the other prisont
involved in the altercatior(referred to as “H.”) togethewith two other prisoners,
“stalked” behind Petitioner foapproximately one-ghth of a mileacross the prison
compound. (Petitioner's Aff. at 115(e)). Wfhthe men were “within striking distance
of Petitioner, he “no longer felt rudent to continue with [Higack to these individuals,
and turned to fachem so as not tbe waylaid.” [d. at 115(f)). WherPetitioner turned
to face the men, H. strudRetitioner in the face.ld. at §(15(g)) Petitioner responded b
taking H. to the ground and holding hithere until prison staff responded.ld.].
Petitioner contends that thedeio would have shawthat he used no more force thg
necessary to subdue hisagker. (Reply at 5).

Petitioner has a due process right to “pnésimcumentary evidee in his defense
when permitting him to do swill not be unduly hazardouw® institutional safety or
correctional goals.”Wolff, 418 U.S. at 566. Additionallythe right to call witnesses i
subject to the “mutual accommodation betwéestitutional needs and objectives and t
provisions of the Constitution[.]Baxter v. Palmigiano425 U.S. 308, 32 (1976) (citing
Wolff, 418 U.S. at 556). Nonetheless, fjppn officials must have the necessa

discretion to keep the hearingthin reasonable limits and tofuse to call witnesses tha

may create a risk of reprisal or undermin¢hatity, as well as to limit access to othe

12 petitioner clarifies in his Reply and¢@mpanying affidavit that at the UDC

hearing, he requested that the DHO reviewvideo, and was informed by S. Partin th
he “would have to select a staff represengativ. who would review the video and inforr,
the DHO as to what s/he saw.” (Petitioner’s Aff. at §15(a)-(b)). Petitioner refused
representation, objected toetlprocedure, and insisted that the DHO personally rev
the video. Id. at 115(c) see alsdReply at 5)).
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inmates to collect statements orctampile other documentary evidenc@/olff, 418 U.S.
at 566. Prison officials may, but are noguged to, explain their reasons limiting a
inmate’s efforts to defend himselPonte v. Real471 U.S. 491, 497 (1985). Wher
prison officials refuse to call a witness, they should erplagir reasons in disciplinary
proceedings or latem court proceedingsld. Because “[p]riso officials may not
arbitrarily deny an inmate’s request to @meiswitnesses or documiary evidencel[,]” the
burden is on prison officials tprovide adequate justificatidor denial of such requests
Bostic,884 F.2d at 1273 (citations omitted).

At the outset, Petitioner's assertion that requested video evidence and that
testify as a witness is not supported by theorg. Instead, theecord reflects that

Petitioner “elected not to hava staff representative,nd waived his right to call

=]

D

H.

witnesses. He was advised of his rightptesent documentary evidence at the DHO

hearing. He indicated Head no such evidence.” (Amer, Exh. A, Att. 6 at 1see also
id. at 10 (Notice of Discipline Hearing beothe DHO signed by Petitioner, indicatin

that he did not wish to have a staff reggntative and he did not wish to haye

witnesses)). Moreover, as to Petitioner’s eotibn that he attempted to raise a claim
self-defense at the hearinthhe DHO indicated that Peter “admitted to being in &
fight and offered no further seanhent concerning this incideht(Answer, Exh. A. Att. 6
atl).

On the instant record, é¢he is simply no showing &h Petitioner was denied the¢

opportunity to call witnessesWith regard to the videdRetitioner admits he had thg
option of requesting a staff representativeview it and report to the DHO about it
contents, but he deokd that option. (Petitioneré&ff. at §15(b),(c)). Thus, any

potential video evidence was omitted bye tRetitioner's own choice and cannot bhe

attributed to any due process violation omddé of Respondent. Further, the Distri¢t

Court for the Eastern District of Califaa has persuasively pointed out that:

multiple cases have concluded that tiearing officer need not personally
view the contents of a video indar to render a constitutionally valid
finding of guilt. For example, irAlexander v. Schlede790 F.Supp.2d
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1179, 1187 (E.D. Cal. 20),ithe District Court considered a case in which
the DHO declined to view videos, lyasg instead on reports of other
officers that did in fact view the video#&lexander 790 F.Supp.2d at
1187.1 The Court held that “[t{jH@HO did not need t@ersonally review
the videotape.” Ifl.) The Court supported iteeasoning by comparing a
DHO’s right to rely on “staterm#és of adverse withesses without
Petitioner's cross-examination or d¢mmtation” with a DHO'’s right to
“similarly rely on the statements afstaff member regarding his review of
potentially exculpatory videotape evidenceld.Y Concluding that due
process does not require a DHO to peadlgrwatch a video of an incident,
the Court held that a DHO can reaably consider video evidence by
relying on the written repoiof another officer that did view the video. A
similar conclusion has been reachbg multiple district courts since
Alexander See, e.g., Greenburg v. Walst015 WL 1508697 (D. Nev.
March 31, 2015)0Oliver v. Babcock2014 WL 29666 (E.D. Cal. Jan. 3,
2014);Lopez v. Armstread?015 WL 21941[8]3 (D. Nev. May 11, 2015);
Quick v. Drew 2012 WL 3000672D. South Carolina June 25, 2012).

Foley v. CopenhaveR016 WL 8731203, *4 (E.D. Cal. May 13, 2016) (footnote omitte

(“Put another way, if the “diminished”oastitutional protectionsfforded to prison

inmates include eliminating ¢hSixth Amendment confrontation right altogether, it |i

difficult to see how the introdtion of a written summary of tape’s content, rather thar
the tape itself, could possibly violagn inmate’s due process rights unddif.”),
adopted byNo. CV 14-853-DAD-JLT (ED. Cal. Sept. 6, 2016)The record supports the
conclusion that Petitioner recei the due process protects to which he was entitleg
with regard to the presentaiti of witnesses and documentasjidence in the form of the

video, but he chose not to avaimself of those protections.

Further, to any extent thdite DHO's failure to viewhe video denied Petitioner of

due process, any such error was harmlessa@epeated and consistent basis, fede

courts have held:

in prison disciplinary cases, “[e]ven & prison official’'s actions create a
potential due process violation, ableas petitioner nesdto demonstrate
that he was harmed by the \atbn in order to obtain relief.Jordan v.
Zych, No. 7:10-cv-491 (W.D.Va.2011) 2011 WL 2737 at *4, citing
Brown v. Braxton 373 F.3d 501, 508 (4th Cir.2008ee also Powell v.
Coughlin 953 F.2d 744, 751 (2n@ir.1991) (“it is entiely inappropriate to
overturn the outcome of a prison d@mary proceeding because of a

- 26 -

d)

L

ral




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

procedural error without making the normal appellate assessment as to
whether the error was harmless or prejudicidiggie v. Cotton344 F.3d
674, 678 (7th Cir.2003) (alleged dpeocess violation rejected based on
harmless error analysis, because qres failed to explain how excluded
testimony would have aided his de$e against disciplinary charges);
Pilgrim v. Luther 571 F.3d 201, 206 (2nd Cir.2009) (“a prisoner is entitled
to assistance in ‘marshaling evideras®l presenting a defense,’ ” but “any
violations of this quified right are reviewed for ‘harmless error’ ),
Grossman v. Bruce447 F.3d 801, @& (10th Cir.2006) (“errors made by
prison officials in denying witness te@sbny at official harings are subject
to harmless error review”).

Nielsen v. Graber2012 WL 152000, *5 (D. Ariz. March 16, 2012)eport and
recommendation adopte@012 WL 1530325 (D. ArizMay 2012), (quotingddams v.
Federal Bureau of Prison2011 WL 729381, *3 (D. Minn., Dec. 6, 2011).

Here, Petitioner never denied involvemantthe altercation. Instead Petitione
asserts that the video wouldveashown that he was followed by two other inmates pi
to the altercation, that Petitioner turnedfé@e H., H. threw the first punch and the
“[Petitioner] took [H.] to the ground and remned him. . . .” (Petitioner's Aff. at
115(g)). Thus, Petitioner's allegation aswbat the video wouldshow supports the

conclusion that heengaged in fighting. Although the writtea accounts, which are

discussed below, do not memntibl. and others follwing Petitioner, the incident report i$

clear that, consistent with tt@ner’s description to this Court, the two ultimately face

each other and H. threw the fiunch. Likewise, the DHO &md that H. threw the first
punch. (Answer, Exh. A, Att. 6 at 2). o@sequently, there does not appear to be :
guestion, with or without the deo, that H. was the initi@iggressor. Nonetheless, bass
on Petitioner's own statement that the videould have shown him taking H. to thg
ground, it appears that thedeio would havessentially confirmed the written descriptio
of events reflected in the incident reportldy the various eyewitness accounts, as W
as to Petitioner's own admission to beingralved in the altercation. Thereforg
Petitioner has not shown that DHO'’s reviewtlod video would havaltered the outcome
of the disciplinary proceedingSee e.g. Foley2016 WL 8731203, *4 (DHO'’s failure to

view video in place of staff representativeswet erroneous and even if it was, it wou
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have been harmless).

The DHO’s decision also sdimsd the appropriate evidentiary standard in findiy
Petitioner engaged in fightingConsistent with Petitionergersion of events, the DHO
found that inmate H. was thitial aggressor in that he ped a finger at Petitioner ang
threw the first punch. (Answer, Exh. A, A@.at 2). However, Petitioner then reacted |
striking back at H. and the two “tackled baather and began wtéag on the ground.”
(Id.). Further, Petitioner admitted to the DHO that he had been involibd edtercation.
(Id.). The DHO also relied on ¢hinjury assessments desanipiinjuries consistent with
the reporting officer's aaunt of the incident. Id.; see also id.9 (Inmate Injury
Assessment)). Although Petitionantends that hdid not strike H.(Petitioner’'s Aff. at

115(h)), the officer who wrote the InciddRéport observed Petitioner and H having a
heated exchange of words. Inmate H[] then poted his finger at inmate
Reid then threw a closed fist punchirahate Reid striking him on the left
cheek. Inmate Reid then threw a pairecH[] which missed. Both inmates
tackled each other and began wrestlinglenground. | gave both inmates
orders to stop fighting which neither complied.

(Answer, Exh. A, Att. 6 at). Another officer reportethat he saw Petitioner and H.

“posturing up in a boxing ahce and both inmates grabbeach other and fell to the
ground. . . .” [d. at 6). A third officer observed ¢htwo in boxing stance, swinging
punches at one another, and Petitioner “threw” H. to the grouldd.at(7). Petitioner

then grabbed H. “by the hair and started pgllhim as if to keeim on the ground.”
(1d.).

Petitioner's admission that he engaged m dktercation, alone and together with

the officers’ reportS, constitute “some evidence” sugrting the DHO's finding. The
DHO could reasonably ke concluded tht Petitioner had the opganity to block H.’s

blows or to turn away from #haltercation, and that by swinging at H. and wrestling h

3 petitioner asserts in thiground and others, as wedls in his_affidavit at
paragraphs 77 and 78, thhé was initially questioned ithin the hearm? of other
Inmates, which chilled his ability to give allfaccount because he feared for his
should he be perceived s=porting other inmates’ misnduct. However, nothing in the
record demonstrates that Petitioner was nd¢ &b give a full account of his versiof
during the hearing.
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to the ground, Petitioner wasigaged in fighting. Further nothing in the applicable
“regulations indicates that a prisonemist guilty of fighting if the other inmate throws
the first punch and the prisoneerely responds in kind.Foley,2016 WL 8731203, *4
(emphasis in original). Because Petitioner’sroléihat he was depriveaf due process in
Ground One is without merit, Ground One is denied.
2. Ground Two

Petitioner challenges the loss of 27 days of GCT as a sanatibghting with his
cellmate on August 4, 2008 &SP McCreary. (Amended Petition at 11-12). The
incident report reflects that Officer S. I€&o0 heard a commotian Petitioner’s cell and
upon further investigationbserved Petitioner and his cedite on “the cell floor, both
had a hold of one another grappling around as well as both inmates trying to punch
each other.” (Answer, Exh. A, Att. 8 at'p

Petitioner argues that he was deprivedwé process because the DHO refused to
call his requested witnesses (consisting“toe SHU Lieutenant and IDO”, and hig
cellmate) to support Petitioner's claim oflfsgefense. (AmendedPetition at 12).
According to Petitioner, the DH@eclined to call the request withesses stating that

“even if proved, self-defense does not opetatexcuse fighting under Bureau policy.
(1d.).

According to Petitioner, thetaff would have testifiethat he had attempted to
change cellmates because he and his celdldia not get alongral Petitioner “felt an
assault on my person was imminent.” t{ener's Aff. 116(a)). His cellmate would
have testified that he, without warninghysically attacked Petitioner. (Amended
Petition at 12).

As discussed earlier, when prison offisiakfuse to call a witness, they should

explain their reasons in disciplinary proceedigdater in court proceedings, as thgy

4 Although the exhibits pertaining toishground were filed under seal becau
they contained personal information telg to Petitioner andf other inmatessgeDocs.
23, 25), Respondent has citecated quoted from the aked exhibits in his Answer. Like
Respondent’s Answer, theferences in this Order do ndisclose more than what is
already in the public reconda the parties’ public filings.

2
D
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have the burden of establishing adequatification for theirrefusal to allow the
witness. Ponte, 471 U.S. at 496Bostic 884 F.2d at 1274. Heever, nowhere in the
record is there any indication that Petitiomequested that his kbmate be called as a
witness. Because Petitioner has failed tobdista that he requested his cellmate as
witness, he cannot shawat the request was arbitrarily denied.

Prior to the hearing, Petitioner did indieahat that he whed to call “SHU #1
[illegible] Maley” and DutyOfficer Andrews botlof whom Petitioner epected to testify
that Petitioner had “[t]ried to get out of céll(Answer, Exh. A, Att. 8 at 8). The DHO
report form has a boxes checked indicating that Petitioneraddddid not request
witnesses and the DHO’s summary refletiat Petitioner “waived his right to cal
witnesses.” (Answer, Exh. A, Att. 8 at 2).

The record reflects that prior to theearing, the DHO e-mailed Duty Officef

Andrews indicating that Petitioner had reqedsndrews as a witness, claiming th
“you could verify that he was not gettingobaf with his cell mate last weekend and w
asking to be moved. If youoald just reply to this E-Mail that would be sufficient.
(Answer, Exh. A, Att. 8 at 9). Officer Anews responded that Petitioner “did in fact a
me to give him a cell change. | passed itasnthe Duty Officer tdhe number one in
charge.” [d.). The DHO report correctly reflectdfi@er Andrews’ statement. (Answer
Exh. A, Att. 8 at 2). The DHO also ndten his report that Officer Maley, whom

Petitioner wanted to confirm that he had resieé a cell changepuld not be reached.

(Id.). The DHO did not pursuefficer Maley’s testimony beause the fact Petitioner

wanted a cell change had already beerifigd by Officer Andrews, and Petitioner’s
cellmate testified at his own hearing tiatitioner “wanted out of that cef” (Id.). In

concluding that Petitioner conitted the prohibited act of figimg, a violdion of Code

1> At the DHO hearing, Petitioner statedthe DHO that “he hafdbeen trying to
get out of that cell because he was not ggtiltong with his [cellmate]. On August 4
2008, when he was picking tngs food tray [his cellmatdjit him and he was only trying
to defend himself.” (AnsweExh. A, Att. 8 at 2).
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201, the DHO relied on: (1) “the reporjy staff members written report describing
[Petitioner and his cellmate] ... grapplingdaattempting to punckach other[]”; (2)
Petitioner’'s admission to being involved in thercation; and (3) # injury assessments
describing Petitioner's and his cellmate’s mgs which were “consistent with the

reporting officer's accoundf the incident.” [d. at 3;see also idat 2 (both inmates

D
(oF

suffered various abrasions about the facetaatl and Petitioner’s cellmate also suffer
an abrasion to the left chegt; at 10-11 (injury assessments)).

“[P]rison disciplinary committees may reetimes deny a defendant the right to
call redundant and unnecessary witnesse$gstic,884 F.2d at 1273 (citation omitted).
However, the inmate may not be denied “tight to call important witnesses solely for
the sake of administrative efficiency.”ld(). Petitioner has not shown that Officels
Andrews and Maley would hayarovided testimony that wésrucial to [his] defense”
and “not repetitive.”See idat 1274 (DHO'’s decision ntd call a requested witness did
not violate due process where petitioner falednake such a shomg). Nor does it
appear on the instantaard that live testimony was crucial to Petitioner’'s case. Officer
Andrews’ e-mail reply and even Petitioner's cellmate’s testimony at his own hearing
confirmed Petitioner's statements that hel maquested to changeells. Nor did the
DHO appear to doubt that Petitioner wast getting along with his cellmate.S€e
Answer, Exh. A, Att. 8 at 9 (DHO’s e-mailgairy to Mr. Andrews)). That the cellmate
may have been the aggressor, does not uniderthe DHO's finding of “some evidence|
that, no matter who threw the first punch, Petitioner engagedhtirfig as observed by
staff and as admitted to by Petition€See e.g. Foley2016 WL 8731203, *4 (nothing in
the regulations prohibiting fightgn“indicates that a prisoner ot guilty of fighting if
the other inmate throws the first punch aheé prisoner merely responds in kind.’)
(emphasis in original). Accordingly, féine foregoing reasonBetitioner’s Ground Two
Is denied as without merit.

3. Ground Three

Petitioner challenges the loss of 27 daysGCT as a sanction for fighting with
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another inmate on April 15, 2010 at USPrréeHaute. (Amended Petition at 13-1T'
|

Answer, Exh. A, Att. 9 at 1-3). Petitionehallenges the DHO's refusal to personal
review video evidence of the incident besa, according to Egoner, the video would
show that he was mere#cting in self-defense when tbther inmate attacked him with
cane. Petitioner also argues that the variaccounts of the incident provided by prisg
staff are in conflict and, thus, have no evidentiary value.

Petitioner asserts that when he requetitat the DHO reviewthe video, he was

informed that “I must request a staff rejno would then reviewthe CCTV video and

inform the DHO of his/her intpretation of what s/he saw.” (Petitioner's Aff. 120).

Petitioner declined to request a staff represtere, but when heequested the DHO to
review the video, a staff representatiwas appointed over his objectiond. (at §121-
22). As discussed above tiviregard to Ground One, there is no support for
conclusion that it is an automatic violati@f due process whaihe DHO declines to
personally view a video andgtead relies on the report afiother staff member who dic
review the video.

The incident report authored by Officer Iseman reflects that he observed Peti
and another inmate “swinging grey plastic chaireach other. | began to approach the
when they started toitheach other in the face and bodyth closed fists. . . . Once |
reached the inmates that were fightinggyttwere on the grou punching each othel

repeatedly.” (Answer, Exh. A, Att. 9 aJ.4When Officers Bateand Harlow responded

to a call for assistance, they saw Petitiomat the other inmate on the floor fighting and

struggling. [d. 33 (Bates refers to the altercation as a “fightt); at 34 (Harlow
describes the men “on the floor struggling”)yhe video review, as summarized by L
Peters, reflected that the other inmatet fattacked Petitioner with a cane and Petitior
“blocked the cae with a chair and botimmates went to the floowith Reid on top.
Inmate Reid then began pumieg [the other inmate] numerous times to his heatll” at
14). The other inmate was taken to the iasg[d]ue to the factthat. . .[he] lost

consciousness and [suffered a] laterato the left pupil . . . .” I¢. at 15). “A small
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home made ice pick type weapon was founthamimmediate area after the fight. Eac¢

inmate stated the other hadvaapon and was able to ‘wtlesit away from the other.”
(Id.). The photographic evidence includdtbos of a cane and the ice pickd. 48-49).
In his report, the DHO reltkon Officer Iseman’s repprincluding that Iseman
observed the men swinging plastbairs at one another.ld( at 2). The DHO also
recounted Lt. Peters’ summary of the vidémwing that the other inmate “first struc
[Petitioner] with a cane. [Petitioner] attemptedblock the strike with a chair and the
both inmates fell to the floowith [Petitioner] on top punching. .” the other inmate.
(1d.).** The DHO noted the stafepresentative’s statementét the incident report
accurately portrays what he saw the video. He also stated that [Petitioner’s] life g
not appear to be in jeopardy.”ld(). The DHO also cited clinic notes indicatin
Petitioner suffered swelling, bsing, and minor abrasionsdathe other inmate sufferec

laceration to the forehead, bleeding frim left eye and possible concussiotd.)( The

DHO also considered Petitioner’s statement: thhwas going to my cell and he hit me

with a cane. | used ¢hchair to block it. Then we gotto a tussling match and | put hin
in [sic] head lock to subdue him.1d() The DHO wrote that although Petitioner claime
“he was defending hinedf, according to the review oféhtape by the staff representati\
he states the report is truthful as writteSlthough [the other innta] does try to strike
[Petitioner] with a cane, he blocks that strike with a chair and then according ft
evidence [Petitioner] sits on top of [thehet inmate] and proceeds to punch hi
numerous times in the head and face, to thenekthat he is taketo the outside hospital
due to his injuries. The DHO does not bediehis actions were merely defensive
nature.” (d.). “Based upon the greateeight of the evidenceéhe DHO. . .” found that
Petitioner had committed the prohibited atfighting with another person. I4. (citing
Code 201)).

® The DHO noted in his report that ‘g video review did not provide any

d

174

d

e
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m

n

additional evidence of who had the weapon as it could not be seen. Additionally, neithe

inmate had obvious injuries which appeared#ocaused by this weapon.” (Answe
Exh. A, Att. 9 at 2).
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Petitioner argues that Officer Iseman’s aaut that both inmates were swingin
chairs at each other is inconsistent withleo evidence and Pettier’s testimony, that
the other inmate was wielding a cane, not a ch&eeReply at 8). Petitioner also point
out that one version has him fighting on flw®r while another hakim sitting on top of
the other inmate punching himld(. Although the DHO did naspecifically note that
Officer Iseman’s report placed a chair instedich cane in the othenmate’s hand, any
discrepancy does not alter théeghtion that the men were fighg, especially in light of

Petitioner's admitted involvemenmt the altercation. Finally, a report that Petitioner w

punching the other inmate whigiting on him on the floor isot necessarily inconsistent

with another report that the two were o tthoor struggling; thdatter version is less
specific.

In conclusion, Petitioner Banot demonstrated a duepess violation because th
DHO did not personally view thadeo. Petitioner does notgare that the description of
the video is inconsistent with his theorytbé case—that the other inmate swung a c4
at him and the altercation ensued. There sohitely no basis on vidh to conclude that
had the DHO viewed the video, the outcoaighe disciplinary proceeding would hav

been different. Additionally, the record denstrates “some evidee” in the form of

video, eye witness accounts, and medicadlenxce which supports the DHO'’s finding.

Petitioner's Ground Three éenied as without merit.
4, Ground Four
Petitioner challenges the loss of 27 day$CT as a sanan for Attempting or
Planning Assault without Serious Injury, Co2i2¢4A, and Refusing t®bey an Order of
Any Staff Member, Code 367on August 31, 2010 at USP Terre HautS8eg¢Amended
Petition at 14-15; Answer, Exh. A, Att. 10&8). Although the ioident occurred while

UJ

aS

D

ne

D

71n his Amended Petition, Petitioner states he was charged with “assaulting th

‘use of force’ team . . . ."(Amended Petition at 14). Thecident Report is clear thal
Petitioner was charged withRefusing an Order, Engaging in a Group Demonstrati
and Attem;r)]ted Assault on StaffAnswer, Exh. A, Att. 10 al). Petitioner clarifies in
hltsggzeplyt at the charge of engaging in grdemonstration is not at issue here. (Ref
at 9).
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Petitioner was incarcerated at USP Terreitelalndiana, the DHO hearing occurred
USP Pollock, Louisiana, upon Petitioner’s star to that location(Amended Petition at
14).

While still incarcerated in Indiana, Petitionmequested videos of the incident, bt
when he was informed “that the only way thdeos would be reviewed if | ceded to
staff representation. | declinéd(Petitioner's Aff. at 27see alscAnswer, Exh. A, Att.
10 at 5 (form indiating Petitioner didnot request a staff representativé]; at 9
(September 10 antil, 2010 e-mails between prisoaftattempting to locate videody.
at 10 (September 22, 2010 e-mail notingttPetitioner did not elect to have a stg
representative, “but in thisase, he has no choice, if he wants the video evidence[]”
that Petitioner was so informed “but he efd a staff rep 3 times. We told him th
would be the outcome.”)). B8eptember 29, 2010, it wasteenined that “the video”
Petitioner wanted “is no longer availableld.(at 11).

Petitioner asserts that when he presefdetiearing on October 11, 2010, at US
Pollock in Louisiana, he requested the wsleand informed the DHO that the vided
“would conclusively show that | did not assault any one, i@l member of the staff.’
(Petitioner’'s Aff. at §29). According tBetitioner, the DHO told him that she was n
going to continue the hearing to obtain the videdd. af 130).

While it is troubling that the videos were not preserved, the record is clear th;
Petitioner's own actions resulted in that e@nde not being considered. As in Grour
One, Petitioner chose not to request a staifagentative despitenkwing that the video
would be considered only if he had afftrepresentative. Moreover, as Respondé
points out, any due processolation resulting from failure tgreserve the videos is
harmless given that Petitioner cfes the videos would show had not assaulted anyone
Petitioner was not found to have committed aksanstead, the charge, and finding, wé
of attempted assault.

With regard to Petitioner’s claim that nas denied his request withesses, that

claim was not raised in his Petition. Petitiowannot properly assert additional claim
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for relief in his Reply.See Cacoperdo v.. Demp87 F.3d 504, 507 (9th Cir. 1994
(district court need not consider habeasneleaised for the first time in traversé&jnited
States v. Anekwi695 F.3d 967, 985 (91Gir. 2012) (new issues raised for the first time
in a reply brief are waivedl)nited States v. Kam&94 F.3d 1236,238 (9thCir. 2005)
(same). Even if Petitioner’'s claim was prdpdrefore the Court, he has not argued o
this Court how the witness testimony wouhave changed the outcome. Thus any
potential due process violation was harmless.

As to the DHO'’s findings, the DHO retleon the incident report which reflected
that Petitioner becamesluptive by refusig to submit to restrais so that staff could
remove him from the recreation cag@dnswer, Exh. A, Att. 10 at 75ee also idat 1).
“As staff approached the cag@etitioner] proceeded to moue the back of the cage
yelling at staff to get the Use-of-Force teamld. @t 7). “As the tam attempted to place
him in his cell, inmate Reid attempted tesault staff by pushintpwards staff as they
were exiting the cell.” 1¢l.). Petitioner told the DH®@e was “not guilty’.” (d. at 6). In
finding against Petitioner, the DHO placed greateight on the inident report. I¢l. at
7).

The “some evidence standadbes not require the Cauio independently asses

UJ

witness credibility or rereigh the evidenceSee Hill,472 U.S. at 455. The standard |s
met where, as here, there is some evidancthe record consisting of the officer's
account in the incident report that sugpothe DHO's findings. Accordingly,
Petitioner’'s Ground Four is deed as without merit.
5. Ground Five

Petitioner challenges the loss of 27 dajsGCT as a sanction for assaulting
another inmate on Septeml#2, 2011 at USP Pollock(Amended Petition at 15-16)
Petitioner asserts that he did not receive a copy of the DHO reptit. at(16).
Respondent has been unabldoimate a copy of the repdft. (SeeAnswer, Exh. A at 19).

% It is troubling that Petitioner maintairieat he did not receive a copy of the
DHO report, and no decision has been locat&olff recognized that due proces
requires that the prisoner receive a writttatement by the factrider of the evidence

7]
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Respondent submits the underlyingident reports and memorandé&eéAnswer, Exh.
A, Atts. 11, 12). Petitioner stresses, amongraiags, that his requested witnesses w
were not called would have corroborated thidense and the video, as summarized
one of the officers, di not show thaPetitioner struck the othemmate. A spread shee
captioned: “Incident RepoHistory” submitted by Respondeindicates that Petitionel
told the DHO that he “wasying to break up the fight.” (Aswer, Exh. A, Att. 12 at 6)
(all capitalization omitted). According to Petitioner, he recoumbethe DHO how he
was trying to break up a figlamong the other inmates invely and that “[a]t no time did
| ever strike [the victim].” (Petitioner’s Aff. at 1137, 38).

While it is likely that the reports arather records submitted by Respondent we
before the DHO at the time tiie hearing, the record befaites Court does not reflect
what evidence the DHO consieér other than Petitioner'sasement, which essentially
denied the chargeSéeAnswer, Exh. A, Att. 12 at 6).Without the DHO'’s report, it is
not possible for the Court to discern wiemt the DHO’s decision to impose sanctiot
constituted a deprivation of #@ner's due process rightsAccordingly, Petitioner’s
Amended Petition is granted witagard to Ground Five.

6. Ground Six

Petitioner contests the loss of 27 daysGCT as a sanan for fighting with

another inmate on November 8, 2011 at USP Pollock. (Amended Petition at 1

Reply at 14-16 (reflecting incident occurredNiovember 2011 not 2012 as indicated

the Amended Petitiorsee alscAnswer, Exh. A, Att. 13 al (same)). Petitioner claims

his right to procedural due press was denied as a result of the denial of his request
the other inmate involved in the altercatimnbe called as a witness and that the DH
review the video of the incident.ld( at 16). Petitioner asserts that he never receive

copy of the DHO reportld. at 17). Respondent has beemhie to locate a copy of thg

relied on and the reasons for the disciplinacgion. Petitioner has not argued that t
BOhP’s failure to provide hinwith a copy of the DHO repbviolated his due process
rights.
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DHO report. (Answer, Exh. A at 18).

The Incident Report writteby Lieutenant Crittle reflectdhat he responded to th¢
recreation cage upon hearing amgu (Answer, Exh. A, Attl3 at 1). When Lt. Crittle
arrived, he saw Petitioner “laying on his bakinmate . . . B[] . . was standing over
him. | observed inmate B[Jnal Reid exchange words as irnmdeid came to his feet
The two inmates then facedobaother in a confrontatiohgosture and continued tg
exchange words.” 1q.). Despite Lt. Crittle’s order toease, they did not complyldJ).
“Inmates Reid and B[] then ban striking each other abdhe face and upper torso witl
closed fists.” Id.). Both inmates refusetd comply with Lt. Cittle’s orders to stop
fighting. (d.). “As inmate B[] was knocked to tlggound near the sgjport door | gave
him a direct order to step inside the sallypdrimate B[] refused my orders and engag
in the altercation again. | again ordetéeé inmates to stop figing and they did not
comply.” (d.). The inmates continued to disregatd Crittle’s orders to cease fighting
and oleoresin capsicum was udedaccomplish compliance.Ild(). Memoranda from
other officers who regmded after Lt. Crittle, indicatethat Petitioner and inmate B
continued fighting despite LCrittle’s orders to stop.SgeAnswer, Exh. A., Att. 13 at 10
(Officer Ellcey), 11 (Officer Paoirier), 12 (Officavliller)). There is no indication in the)
record that the DH@vas informed about the video’s contents.

Petitioner asserts that he was acting Iirdefense and thahe video would have
shown that prior to Lt. Crittle arrival, inmate B. hadwaylaid Petitioner by ‘sucker

punching’ him and knocking him tthe ground.” (Reply at 14;see also id.at 16).

Petitioner claims he contindefighting after Lt. Crittle’sorders to stop because he

9 Although Petitioner asserts that he diot receive a copyf the DHO report
(Amended Petition at 17and no report is in the remh he does state that the DH(
‘omitted in the DHO Report” the DHO’s atement at the hearing that Petitioner
requested evidence would notlfhdetitioner “because seletense Is no defense ftq
fighting in the BOP.” (Replyat 16). However, Petitionecould be referring to an
“Incident Report History” spread sheet submitted in suggort of Respondent’s Answ
Exh. A, Att. 12, page 7.Petitioner has not alleged thats due process rights wer

violated because he did not receive a coph/ of the DHO report. Further, as dis¢

below, in light of Petitioner's statements the record, any violation resulting fron
BOP’s failure to provide Petitioner with the report was harmless.
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suspected inmate B. had a weapon Bngersisted hisssault on Petitioner.SgeReply
at 14-15). Petitioner also asserts that Bulohave testified @t he had attacked

Petitioner without provocation. (Petitionedf. at 45). According to Petitioner, the

DHO refused his request for the witness and video evidemaribe even ithe evidence
confirmed Petitioner’s “version of the eventwbuld be for naughtdrause a prisoner ig
not allowed to defend himself in the BO&)d despite the fact that the prisoner w|
apparently armed and dangerousld. @t 146). Respondent'thcident Report History”

form reflects that Petitioner séat to the DHO: “No, I[]didnt hit him.” (Answer, Exh.

A, Att. 12 at 7) (all capitalization omitted)Additionally, Petitioner’'s statements in hi
briefing confirm that he raisedlselefense before the DHO.

The reason given by the DHO for declining to consider the video and inmate
testimony, as summarized by Petitioner, caties that the DHO found the requests
evidence to be irrelevant tihe charges. In certain ess video of events occurring
before prison staff's arrivabn the scene can be critical &stablishing a prisoner’s
asserted defensesee Howard v. U.S. Bureau of PrisoA87 F.3d 808 (10th Cir. 2007
(remanding for district court to determirwhether petitioner waprejudiced by the
BOP’s refusal to produce and review a videotape that petitioner asserted would
charges against him.Amarame v. Graber2011 WL 627931, *5 (D. Ariz. Apr. 29,
2011) (remanding for consideration of viddwmat was relevant tdimeline where no
explanation or penological justification sgiven for refusing to consider it).

Petitioner relies uporlowardwhere the issue involved whether the petitioner h

chased another inmate withaeeapon and thrown the weapanthat inmate or whethef

he had, as he claimed, picked up the veeagnd thrown it in a direction away from tr:r
e

other inmate, after the other inmate hadmafited to attack him before dropping t

weapon. Id. at 810, 815 n.5. Here, unlikdoward, regardless whether inmate B.

attacked Petitioner before Lt. Crittle arrdven the scene, it meains that Petitioner
continued to engage in fighting after Lt. ddatand the other respding officers arrived

and despite Lt. Crittle’'s orders to ceastedReply at 14-16see also idat 30 (video
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would “show Petitioner acting in self-defeiy. Nothing in the regulations excuse
fighting where the other inmateitiates the altercationSee Foley2016 WL 8731203, at
*4, Consequently, even ifefusal to allow the video onmate B’s testimony could
constitute a due process violation in tloigse, Petitioner has failed to establish a

resulting prejudice.

Petitioner does not specidilty argue that the DHO’decision was deficient undef

Hill. (SeeReply at 35). As with Ground Fivbecause no DHO report has been locats
it is not entirely clear what evidence waduatly considered byhe DHO other than
Petitioner’s statement at the DHO hearing th#fididn’t hit him.” (Answer, Exh. A,

Att. 12 at 7) (all capitalization omittedHowever, unlike Ground Five, Petitioner’'s ow
statements reflect that heldahe DHO that the other inrtea“had attacked me for ng
reason. . .” and Petitioner raised self-defen@eetitioner’'s Aff. at 145). According to

Petitioner, the DHO told him that even if his version of the event was confirmed, it W

not make a difference “because a prisonenos allowed to defend himself in the

BOP ....” (d. at 146). Petitioner also avows to tQieurt that uporbeing attacked, he
“proceeded to defenfhimself] from this vicious ath unprovoked attack[.]” Id. at 144)
On the instant record, Petitioner's own arguninand statements the DHO constitute
some evidence to support ethfinding that that Petitiomeengaged in fighting.
Consequently, Petitioner's Ground $xdenied as without merit.
7. Ground Seven

Ground 7 involves two incident repodsad two DHO hearingsach resulting in
the loss of 27 days of GCT. The factuatisafor the charges at issue is relat&kg
Answer at 17-20). One charge was for aisan May 3, 2013 at USP AtwateiSde
Answer, Exh. A, Att. 14, 15). The other charge was ftaking hostages, but the DHC
ultimately found Petitioner committed interferingth a security device, a violation of
Code 20&. (Answer, Exh. A, Att. 15 at 1-4)Petitioner claims hislue process rights

_ 2% Code 208 prohibits “[plosssion of any unauthorizedcking device, or lock
pick, or tampering with obblocking any lock device rfcludes keys), or destroying
altering, interfering with, improgrly using, or damaging arsgcurity device, mechanism
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were violated because the DHO refused/iew the unit video and Petitioner was n(
permitted to be present when the inmate vn@s accused of assaulting testifie
(Amended Petition at 19). Petitier claims that the videwould show that “he in no
way impeded the operation tife security device.” 14.). Petitioner also asserts that th
inmate who the DHO questioned outside Petiti@gresence had “vohteered to testify
on behalf of Petitioner and confirm that had been assaulted by a prison guard,
Petitioner[]”, (d.), and after testifying confirmed to iR®ner that he had “given truthful
testimony consistent with . . .” Petitioner’'s version of thedant. (Petitioner’'s Aff. at
163).

According to Petitioner, t instant charges aroseom an incident where
Petitioner, who was in handcuffs, was placea icell with two other inmates who als

were also handcuffed.ld( at 151, 54). When prison Stdirected the inmates to “come

to the [food] tray slofor the purpose of being relemsfrom the handcuffs”, Petitioner

“stepped in front of the tray slot” to prevent uncuffingd. (at 1154, 55). Petitione]
claims he did so because he feared fardafety from the other two inmates who h3
informed the guards that if Petitioner was placed in their cell they would cause
bodily harm and they had shoved at hintrioto prevent his entry into the cellld(at
1948, 50).

With regard to the charge of takinigostages, Senior Officer J. Ontivero
completed an incident report indicating the placed Petitioner in a cell with othe
inmates, including inmate P. (Answer, ExX4.Att. 15 at 4). WIlen Officer Ontiveroz

ordered Petitioner

to stand in the back dhe cell so | could remove the hand restraints from
both inmates. Inmate Reid refused to move away from the food slot.
Inmate [P] tried to make his way tcetfiood slot at which time inmate Reid
bock [sic] the food slot ith his body restricting imate P[] attempted [sic]

to be unrestrained. | again ordered inmate Reid to move away from the
food slot at which time inmate Reid yelled “f[] the BOP, and “f[] you”, and
again refused to move aw from the food slot.

or procedure.” 28 C.F.R. § 451.3 (Table 1).
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(I1d.).

According to a memoranduby Lt. Mosley, Petitioner waplaced in the cell with
inmates R. and P., and Petitiomefused to allow inmates Rna P. to approach the doo
to have their restraints remove@Answer, Exh. A, Att. 14 at4). At some point, inmate
R. was allowed to leave thellcdut when Petitioner tried texit, staff shut the door ang
Petitioner “stated that he would not allowmate P[] to exit thecell, and threatened
inmate P[] with bodily ham. Inmate P[] reported to staffahinmate Reid bit him. A use
of force team was assembled. . .” anditP@er was ultimately r@oved from the cell
with no use of force.ld.; see also idat 17). Soon thereafter, “medical entered the ¢
and assessed and treatechate P.’s injuriesld. at 16), which included an ecchymoti
area on his left side and an abrasion witlediblood but “[n]o bite marks[]” or open
wounds. [d. at 9 (Health Services Clinical Encounter reposge also Idat 14 (Lt.
Mosley noted that the medicassessment showed Petitiorieas mild swelling in his
right hand and upper rightrarand has an abrasion ors hight upper arm....Medical
assessment of inmate P[] noted 4-5 cm abrasn his left side witllried blood covering
it.”).

Petitioner's staff representative wrote a report to the DHO indicating
Petitioner requested him to: (1) confirm tagh the video that Petitioner was in th
shower when staff reported he refused to take a cellmate, but the video was no
available because videoare purged after two week§ulnless it is a major
incident . . ..”; and (2) to ask inmate Whether P. had “made a threat toward inma
Reid, stating this is why [Petitioner] refused to allBfyto approach théood slot to have
his hand restraints removed....Informationeiged from Inmate P[] and a staff witnes
(Officer Ontiveroz) indicates inmate P[] toldmate Reid he was gg to stab him.”
(Answer, Exh. A, Att. 15 at 7see alsoAnswer, Exh. A, Att.14 at 1 (DHO report
summarizing staff representative’s statements)).

With regard to the assault chargee thHO report reflects Petitioner’s statemen

that “P[] and the other cellie saidthey put me irthere, there would bieouble. | didn’t
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know why. They pushed me in the cell. dwit bite him, or threaten, or assault him.
think it was from the officer showg me in there.” (Answer, Exh. A, Att. 14 at 4). The
DHO report also reflects thatmate P[] who was called as a withess and stated: “[T]hey
took the third inmate out of ¢hcell and he (Reid) didn't v to come into the cell.”
(Answer, Exh. A, Att. 14 atl). In finding that Petitiner committed the charge of

assaulting any person, the DHO relied upon:
[T]lhe statement from theeporting officer thatobserved yo in the
described altercation, respondingfstmemorandums, injury assessments
to corroborate the prohibited act. tydeny knowing why the other inmates
did not want you in the dethough your witness stas you did notvant to
come into the cell. You also amiyou did not bit [sic] him, however,
injury assessments reveal an abrasiotmédeft side. You failed to provide
exculpatory evidete in your defense and th@HO finds that you were
culpable of the prahited act. Therefore, tHeHO finds the greater weight
in the evidence provided to support the prohibited act.

(Id. at 3).

With regard to the finding that Petitiananterfered with a security device, th

112

DHO report reflects that inmate P., whom Petitioner requesdea witness, “stated h¢

A\)”4

denies threating [sic] him, | didn’t say dorcome in the cell, he threatened me,
(Answer, Exh. A, Att. 15 at). In finding Petitioner interfed with a security device,

the DHO relied upon:
the statement from the reporting officeobservation that you prevented
the other inmates in the cell from comitgthe food trap to be released
from their hand restraints aipst their will. You stad in your defense that
you feared what the other inmatesuld do if un-cuffed. You [sic]
requested witness stated he did notdtee you, that yothreatened him.
You failed to provide exculpatory ewdce in your defense to refute the
charges against you. Therefore, O finds the greater weight of the
evidence in the staff members [sic] ebstion and that you prevented the
other inmates from being taken out r@fstraints. Therefore, the greater
weight of the evidence is found in tb#icers [sic] account of the incident
than you denial of the charge.

(Id. at 2).
As to lack of vileo review, Petitioner Banot shown any prejudice with regard {o

the assault claim. Petitionapparently requested video rewi only to show that he hag
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been in the shower, and not in his cell, w&ff reported he refused to take a cellma
(Answer, Exh. A, Att. 15 a¥). Petitioner adveces no argument that the video wou

have served to refute thesault charge. Instead, Petition&ims before this Court only

that the video would show that he did nahfiede[] the operation of the security device.

(Amended Petition at 19). However, Petitionatatements in theffedavit belie such a
claim given his admission that he “steppedfriont of the tray to prevent [the othe
inmates] from being undgfed . . ..” (Petitioner's Affat 155). Petitioner also made
similar statement to the DHO| got on the trap tgprevent them from un-cuffing us
because of the threats the twhetinmates made. | refusedun-cuff because of fear of
what the other inmates were going to do.”"ngiver, Exh. A, Att. 15 at 1). Any possibl

due process violation related torging of the video was harmless.

In accordwith Wolff, Petitioner was permitted to desigmamate P. as a witness.

However, Petitioner argues thastdue process rights werelated because he was nc
permitted to be present when inmate P testif The Supreme Court has concluded th
due process does not require a prison tonado inmate to conémt and cross-examing
witnesses.See Baxter425 U.S. at 322-23%ee also Wolf418 U.S. at 568 (“[I]t does not
appear that confrontation and cross-examomatire generally required in this conteX
We think that the Constitutioshould not be reatb impose the procedure at the prese
time and that adequate bades decision in prison disciplary cases can be arrived 3
without cross-examination.”).

Even when an inmate reais a witness who is expected to provide evidence
his defense, the method in wwh the inmate may question thdtness is best left “to the
sound discretion of thiprison] officials”, Wolff,418 U.S. at 569, arnthis case provides

support as to why that is so. Petitiormlieved that inmaté> was going to testify

favorably to him, however, theaerd reflects that was notdlcase. Instead, inmate R.

arguably was an adverse witness, despite htersents to Petitioner to the contrary.
such a case, “the inmate accuser, who migiely tell his story privately to prison

officials, may refuse to testify or admainy knowledge of theitsation in question.
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Although the dangers posed bross-examination of knownnmate accusers, or guards

may be less, the resentment which mpagrsist after confrontation may still b
substantial.”ld. at 568.

The record reflects that tt@ner was permitted to ask @stions of inmate P prior
to the hearing tlough his staff representative and inen®.’s response was reported

the DHO. The record also refits that inmate P. was alsble to make statement

directly to the DHO which we recorded in each of tH8HO reports. On the instant

record, Petitioner’s right to tainmate P. as a witnessas honored while balancing
against risks inherent in the prison settind,ahus, no due process violation occurred.

The Court further concludes that the @nde presented at Petitioner’s disciplina

hearing and relied upon by the DHwvas sufficient to meet due process requirements|

reviewing the decisions of the DHO, it is rfor this Court to onclusively determine
whether the inmate ismocent or guilty. Rather, is the role of thiCourt to ensure that
the disciplinary decision is havithout evidentiary suppbror otherwise arbitrarySee
Hill, 472 U.S. at 457. In this case, the Oldonsidered the writtestatements from the
officers involved, statements from inmde and Petitioner, and medical records whi
supported an altercation occuitrbetween P. and Petitioner. réher, with regard to the
interference charge, the DHO was also awar®aetftioner’'s admission that he “got o
the trap to prevearthem from un-cuffing us . . . .” (Amger, Exh. A, Att. 15 at 1). The
DHO'’s decision was supported bgme evidence. Gund 7 is denieds without merit.
8. Ground Eight

Petitioner challenges the loss of 27 daysGCT as a sanction for assault g
Officer Cisneros without serious injurgn January 10, 2013 at USP AtwaterSe¢
Amended Petition at 20-22nswer, Exh. A, Att. 16 at 1-3) The incident report, which
was apparently written by Officer Cisneros aligh his name is illegible, reflects that :
the time of the incident, Petition&began to flood the lower naicap shower in Unit 1B.
As | began to clean the water from thetuioor, inmate Reid threw a clear unknow

liquid substance from a cup at me. The liquidne in the upper lethoulder and facial
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area. Inmate Reid then proceddo pull his pants down and state, “I got some more

for you mother-f[].” At that time, | cleared¢harea and notified Operations Lieutenant.

(Answer, Exh. A, Att. 16 at 12). The recoatko reflects Officer Almanza’s statemel

that he observed Petitioner “throw a clearbstance from a cup towards Officer

Cisneros and hit him. He théegan to pull his pants downdaappeared to try to urinate

in the cup. He then stated, ‘| ggdme more shit foyou motherf[].” (Id. at 29). Senior
Officer Specialist, K. Ray and Officer Muro also submitted memoranda, stating th
observed the incident and providing destons essentially iehtical to Officer
Almanza’s. [d. at 30-31).

During the investigation Petitioner stated, “Staff splaskater on me first.” Id.

13). Before the UDC, Petitioner requested “videwview, but no staff rep” and stated:

“l had water splashed on me, so | threw water bacKd: &t 12).
The Amended* DHO report reflects states thgyJour UDC Counselor Daniel

[sic] reviewed the video sueillance as part of his ¢a finding, and presented the

following: B. Daniels, statedhe area was flooded by tlshower and the officer wag
cleaning up, the camera does slobw inside the cell.” Id. at 2).
At the DHO hearing, Petitioner stated that he was “not guiltyld.)( In finding

Petitioner assaulted Officer ieros, the DHO relied upon:
the statement from the reporting officdat observed you throw a liquid
substance at him and strike hinResponding staff memorandums [sic]
verify that they also saw you tlwoa liquid substance on the officer.
Photographs taken at the time of theidient corroborate the prohibited act.
You accept [sic] responsibility for throwirtpe water on the officer to the
investigating Lieutenant and UDG@&nd deny the charges to the DHO,
however, provided no exculpatory evidento refute the charges against
you. Your unit team reviewed eghvideo and found no exculpatory
evidence in your defense tefute the charges again®u. Therefore, the
DHO finds the greater weight of thevidence in theeporting officer's
observation and your adssion to throwing the sutace on the officer.
Therefore, you did comrmihe prohibited act.

L As discussedsupra, when addressing exhaustion administrative remedies
the DHO issued an amended repoithwegard to this incident.
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(Id. at 2-3).
Petitioner states in his affidavit that he diot tell the investigting officer or UDC

that he “splashed water on msguard Cisneros in retaliati for him splashing water on

me, or for any other reason. What | tolé@gh individuals is that the prison guard w

splashing water into the cell where | was tistéending, and that | bailed the water ba

out.” (Petitioner's Aff. at 81). Petitionargues that the DHO'’s refusal to personally

watch the video violated his due preserights because the video would ha

aS
ck

Ve

“support[ed] his contention thdte had not thrown watem the prison guard while heg
was cleaning up water in the common arethefunit, or ignoredlispositive exculpatory
summation of the footage stating, in essetitat the reporting officer was not observed
being splashed while he cleaned up wéiam the common area.” (Reply at 30-3&ge
also id at 37 (arguing insufficiaay of the evidence becauiee summary of the video

did not state that Daniels “olawed anything being throwon prison guard Cisneros, 0

—

him responding in a manner that wouldlicate such was the case....This summation
should have dispositivel proved Petitioner did notthrow anything on him,
notwithstanding the UDC'’s gratuitous stateinirat the camera does not show inside the
cell (as Cisneros did not claim tmas assaulted in the cell).”).

In a different circumstance it might guable that lack of a more detailed

description of the video review or more tbhogh consideration dhe video evidence by

the DHO could support finding a due preseviolation and resulting harm. Herg
however, that is not the case given tthe video was reviewednd given Petitioner’s
affidavit statement that he adted to the UDC that he did ifact bail “water back out”
of “the cell where | was then standing[.[(Petitioner's Aff. at $1). Even though the
summary did not indicate watevas being bailed out dhe cell where Petitioner was
located? and thus potentially hitting Officer Cisrps, Petitioner’s affidavit statement ds

well as his statements to thevestigating officer and UDCupport just that conclusion,

~ * The summary did reflect that the videlid not show inside the cell wher
Petitioner was located and, thus, the videald not have showPetitioner’s actions.

1%
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Additionally, this is not a case where thele® was not preservemt discussed. It
reportedly showed nothing conclusive one way or the other. Regardless, Petiti
statements suffice to show thatk of any further reviewf the video was harmless.
The record also reflects “some evideh supporting the DHO’s finding. In
addition to Petitioner’s initiaftatements, the DHO also reliepon the report of Officer
Cisneros, who was directly inwad in the incident, along t the reports of the othel
officers who observed the incident. Consetlye Ground Eight is denied as withoU
merit.
0. Ground Nine
Petitioner challenges the loss &7 days of GCT as a sanction fd
tampering/blocking any lockg device, here a food tray/bérap, in June 2014 at USH
Tucson. $eeAmended Petition at 22-24; Answer, Exh,. Att. 19 at 1-3). Petitioner
asserts that he did not comtrthe act and that the box was, instead, malfunctioni
(Amended Petition at 22). Heanins his due process rights were violated because
video was not preserdeand because his requested witness, Lt. Turner, did not te
before the DHO. I¢. at 23-24). The incident repp written by Officer A. Gallion,

reflects that while conducting “irgeilar round[s]”, he observed

the entire window of [Petitioner's deldoor was covered with ripped up
materials and altered clothing prevegtime from seeing to the cell for a
health and welfare check. At that ppil attempted to open the box trap
and when | openedhe back trap to see if could see the inmate he
attempted to throw a tray he had in the cell at the door and then placed it
under the flap preventing me to [siclceee the back of #htrap. At that

point | secured the front of the foawap and notified the Operations
Lieutenant of the incident.

(Answer, Exh. A. Att. 19 at 4). Petitioner svariginally charged h refusing to obey
an order by any staff member, tamperingth or blocking any lock device, andg
possession of anything unauthorizedtd.)( Petitioner stated to ¢hUDC that he did not
throw any trays and the box was malfunctionintd.)( He requested that the video &
reviewed. [d.).

The DHO dismissed the charge of failitmgobey a direct ordebecause he found
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that the charge was not supeal by the incident repoff. (Answer, Exh. A, Att. 19 at
2). The DHO report also reflects thathalugh Petitioner requeesl Lt. Turner as a
witness, Lt. Turner’s presence was not requivased upon the Lieutenant’s statement
the DHO that he “could not recall the incident.”ld(at 1). The DHO report reflects
that the DHO relied upon Officer Gallion'account of the incident in addition tg
Petitioner’'s admission to guilt during the DHO hearinigl.)( In pertinent part, the DHO

stated:

Therefore, based on yoown admission of guiland the staff eyewitness

account of the incident, it is the fimgj of the DHO that some facts do exist
which sufficiently proves you eomitted the prohibited act of

Tampering/Blocking any Locking Device, Co@88, and sanctioned you

accordingly.

(Id. at 2).
The video was not reviewed becausevés unavailable “due to the passing
time.” (Answer, Exh. A, Att. 19 at 7). Bwoner asserts that Offer Gallion ordered him

to give the officer two food trays and
because the inner iron slider on theddox had the propsity of sliding
its lock while in the up position {e open position)esulting in it
unexpectantly [sic] banging close (witufficient force to severe one’s
digits), Petitioner placed the first trayretly under the slider to protected
[sic] himself while completing the traastion he was wont to do. Gallion,
however, became incensed and iratth Wetitioner — for he and Petitioner
had been at odds — and reached enlibx and repeatedly shoved the tray
into the inner opening striking Petitionerthe side of the head. Petitioner,
in an attempt to forestall further asfaagainst him, pushed the tray back
into the box, whereupon Gallion slammibe slider dowrwith such force
the [sic] he jammed theay in the box. Upon realizing his predicament,
Gallion then turned to kicomrade and falsely imfmed him that Petitioner
had thrown the tray at him (which wiol have been an almost impossible
feat).

(Amended Petition at 22-23).
According to Petitioner, the video wouhave confirmed bi “contention that

Gallion assault [sic] him through the baxd jammed it by continuously slamming

*® The DHO did not discussétcharge of “possession of anything unauthorized
(SeeAnswer, Exh. A, Att. 19 at 1-4). That clgaris not at issue in the instant Petition.
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down, and that the box wasngerously damaged.1d( at 23). Petitioner also indicate

U)

that Lt. Turner would have testified thetllowing the incidentthe “inner slider was
malfunctioning” and the box was eventually replaced with anothey). (

Petitioner's own statements confirm thlaé placed a tray under the slideyr
although he claims he did so to block the Boxhat the it wouldot unexpectedly close
because the box had been malfunctionindgd.).( Petitioner stated during the DHQ

hearing that he
(Answer, Exh. A, Att. 19 at 2).

put the tray in the slotgeevent the slider frorfalling on my hand.”

Petitioner does not deny that the windmahis cell was covered in such a way as

to prevent Officer Gallion fnrm seeing inside. Both Offer Gallion’s and Petitioner’s
versions are consistent in that Petitioner plaaéihy in the box isuch a way as to jam
or block the box. Accordingly, it does not appéhat any failure tpreserve and review
the video resulted in harm to Petitioner. Nait hilure to call Lt. Turner result in any

harm to Petitioner. First, Lt. Turner's peexe was unnecessary in light of his statem

11

to the DHO that he could hoecall the incident. Addiinally, according to Petitioner

Lt. Turner could have only $éfied that the box was malfictioning on the day after the

incident. By that time, theondition of the box may not i@ been the same as it wds

during the earlier incident between Petitiorend Officer Gallion. Therefore, Lt.

Turner’s testimony would havzeen irrelevant and any poteh violation is harmless.

Due process in the instarrontext does not require evidence that logical
precludes any conclusion but the one readhedhe disciplinaryboard; instead, there
need be only some evidence to supporfitidings made at the disciplinary hearin§ee
Hill, at 472 U.S. 456-57. It ithe role of the Court to eare that the decision is not

without evidentiary support atherwise arbitrary. Here, Officer Gallion’s report of the
1111
1111
1111
1111
1111
1111
1111
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incident constitutes some eeitce in support of the DH®’finding. Consequently,
Petitioner’'s Ground Nine idenied as without merit.
V. Conclusion

For the forgoing reasons,

IT IS ORDERED that R&ioner's Amended Petition fowrit of Habeas Corpus
filed pursuant to 28 U.S.C. § 2241 (Doc. 7 is GRANTEN PART and DENIED IN
PART in that Petitioner's Ammaled Petition is granted withgard to Ground Five and is
denied as to all other grounds for relief.

IT IS FURTHER ORDERED that Respdent shall expunge the disciplinar
ruling at issue in Ground Five regarding tBeptember 22, 2011dident Report at USP
Pollock, and restore 27 daysgdod time credit to Petitioner.

The Clerk of Court is DIRECTED to &t judgment accordingly and to close th
file in this action.

Dated this 17th day of August, 2017.

Bernardo P. Velasco
United States Magistrate Judge
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