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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Terry Lyn McCutcheon, No. CV-15-00108-TUC-RM (LAB)
Petitioner, ORDER

V.

State of Arizona, et al.,

Regpondents.

Pending before the Court is Petitioff@rry Lyn McCutcheois Amended Petition
for Writ of Habeas Corpus (Doc. 5). On Ap#i 2016, Magistratdudge Leslie Bowman
issued a Report and Recommendation (Doc.ré@mmending that this Court deny th
Amended Petition as time-barredn May 5, 2016, Petitioner filed an Objection (Do
20)!

l. Background

Petitioner was found guilty bg jury of two counts oarmed robbery, three count
of aggravated assault, and three countsidriiapping, stemming from an April 25, 198
drug-store robbery. (Doc. 10-1 at 5,.)360n May 8, 1987, he was found—after g

! As explained in Judge BowmanReport and Recommendation, a par

may serve and file written objeans within 14 days of begiserved with a copy of &
magistrate judge’s report anecommendation. (Doc. 19 at{diting 28 U.S.C. § 636(b).)

If o_*_ections are not timely filed, they may be deemed waiveltl.) (Petitioner’s
Certiticate of Service indicates that heil®ed his objection on April 27, 2016. Petitione

does not specify when he received y of Judge Bowman's Report and

Recommendation; thus, it is unclear whetRetitioner’'s Objection was timely filed
I-rlloweve_r, the Court will assuntkat the Objection was timefiled and will address it on
the merits.
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evidentiary hearing—to haveommitted the offenses while on parole, and he
sentenced to eight concurrent life sentena@fout possibility of peole for twenty-five
years. [d. at 36-37.) The Arizona Supreme Coalffirmed his convictions and sentenc
on direct appeal.ld. at 2-13)

On January 2, 2013, Petitioner filed atide of Petition for Pst-Conviction Relief
(“PCR”) in the Pima County Suger Court. (Doc. 10-2 at %) In his PCR Petition,
Petitioner argued (1) that his8B sentence was improperly aggated due to a mistaker
belief that Petitioner was on parole aethime of the offense$or which he was
convicted, and (2) that he rewed ineffective assistance obunsel because his trial an
appellate counsel failed to recognize the paisdee. (Doc. 10-at 2, 5-20.) On May
13, 2013, the trial court digesed the PCR Petition on theerits, rejecting Petitioner’s

argument that he was not on parole at theetof the April 25, 184 offenses for which

he was convicted. Id. at 27-323 The Arizona Court of Appeals granted review but

denied relief, rejecting Petitiorie ineffective assistance of counsel claim on the me
and finding that Petitioner’s “claim of sentencing error is precluded because he fai
raise it on appeal.” Id. at 72-75.) The Arizona SuprenCourt denied review on May
28, 2014. Id. at 94.)

Petitioner filed a § 2254 Petition for Writ ¢fabeas Corpus in this Court o
March 19, 2015 (Doc. 1) areh Amended 8§ 2254 B&on on July 6, 2015 (Doc. 5.) In
his Amended § 2254 Petition, tRe®ner argues (1) he was illegally sentenced because
trial court ignored the plain language of thegba statutes, (2) his sentence violates t
Due Process Clause because no reasonablérfdet could have fond that he was on
parole at the time of the offenses for whibe was convicted, (3) his trial and (4

appellate counsel’s failure to recognize theofmissue constituted @ffective assistance

> The Notice of Petition for Post-Caigtion Relief is dated December 7
2012, but it was filed on Jaary 2, 2013. (Docl0-2 at 2, 5.) Té Petition for Post-
Conviction Relief is dated Decemligs, 2012. (Doc. 10-3 at 24.)

3 The Court found that the PCR Petitiwas timely, even though 25 yea

had elapsed since Petitioner receivied sentence at issue, citiMpreno v. Gonzales,
962 P.2d 205, 209 (AriA998). (Doc. 10-3 at 28.)
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of counsel, (5) he has a valattual innocence claim pwant to Ariz.R. Crim. P.
32.1(H) and an insufficiency dhe evidence claimpursuant to Ariz. R. Crim. P. 32.1(A)
and (6) his sentence is grossly disproportiomateiolation of the Eighth Amendment
(Doc. 5.)

On November 6, 2014, Respondents fietimited Answer arguing, in part, thalt

the § 2254 Petition is time-barred. (DA@0.) Judge Bowman agreed and recommen(
that this Court deny the Amended 8§ 2254 Petition as time-barred. (Doc. 19.)
[I.  Standard of Review

A district judge must “make a de nowetermination of those portions” of :
magistrate judge’s “report or specifiedoposed findings or recommendations to whi
objection is made.” 28 U.G. § 636(b)(1). The advisorgommittee’s notes to Rule
72(b) of the Federal Rules @fvil Procedure state that, “[w]hen no timely objection
filed, the court need only satisfigelf that there is no clearrer on the face of the recorq
in order to accept the recommendation” of a siagie judge. Fed. R. Civ. P. 72(k
advisory committee’s note to 1983 additi@ee also Johnson v. Zema Sys. Corp., 170
F.3d 734, 739 (7th Cir. 1999) (“If no objean or only partial objection is made, th
district court judge reviews those unetted portions for clear error.”Prior v. Ryan,
CV 10-225-TUC-RCC, 2012 WL 1344286, at *1 (D. Ariz. Apr. 18, 2012) (reviewing
clear error unobjected-to portion§Report and Recommendation).
[11.  Analysis

In his Objection, Petitioner avers thas PCR Petition watimely under Rule
32.4(A) of the Arizona Rules dfriminal Procedure. (Doc. 20 at 3.) Petitioner argu
that Respondent shalbe precluded from arguing thas § 2254 Petition is time-barred
because the State coneddhat the PCR Petition was tipelPetitioner also argues thg
he is entitled to equitable tolling and thatlfee to entertain his claims on the merit
would result in a miscarriage of justice. dddition, Petitioner argues the merits of tf
claims asserted in his Amerdlg& 2254 Petition and assertsittinis sentence violates th

Ex Post Facto Clause.
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None of the arguments made iRetitioner's Objection undermine Judg
Bowman’s conclusiomthat Petitioner’'s § 2254 Petition tisne-barred. The Antiterrorism
and Effective Death Penalty Act (“AEDPA”)tablished a one-year statute of limitatior

for federal habeas petitionded by state prisoners. 28 RIC. § 2244(d)(1). As Judge
Bowman concludedihe limitation period for Petitioner'slaims was triggered on the
date that his judgment became fingke 28 U.S.C. § 2244(d)(f).However, because the

judgment became final befoREDPA took effect, the lintation period started running
the day after AEDPA'’s effective dasad expired on April 24, 1997See Bryant v. Ariz
Attorney Gen., 499 F.3d 1056, 1058 (9th Cir. 2007).

The limitation period is tolled duringhe time in which “a properly filed
application for State post-conviction orhet collateral review with respect to th
pertinent judgment or claim is pendingSeeid. 8 2244(d)(2). In tis case, however, the
limitation period had expirebhg before Petitioner filed hidotice of Petition for Post-
Conviction Relief in the Pima County Super@©ourt on January 2013. Regardless of
whether the PCR Petition itself was timely ungiate law, the filing of the PCR Petitior

did not toll the limitation pedd under § 2244(d)j1as that limitation period had already

long-since expired. See Ferguson v. Palmateer, 321 F.3d 820, 8 (9th Cir. 2003)
(“section 2244(d) does not peitrthe reinitiation of the limations period that has ende
before the state petition was filed”).

Petitioner is not entitled to equitabldlittg of AEDPA’s statute of limitations,
because he has not shown that he pursuedidhts diligently or that an extraordinar
circumstance prevented timely filingSee Holland v. Florida, 560 U.S. 631, 645, 649
(2010). Petitioner’s untimely 8§ 2254 Petitiomist rescued by a gateway claim of actu

innocence, because Petitioner has shown, in light of neweliable evidence, that “no

o The date on which thiactual predicate of Petner’s claims “could have
been discovered through tlegercise of due diligence28 U.S.C. § 2244(d)(1)(D), is
earlier than the date on whibls judgment became final. Petitioner conceded as muc
his PCR Petition, in which heatéd that “the factual anddal bases for the conclusiof
that [Petitioner] no longer was qguarole from his previouthree-year sentences as (

April 25, 1984 were . . . plainly available” tmth trial and appellate counsel. (Doc. 10}

at 18-19.)
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juror, acting reasonablyyould have voted ténd him guilty beyond a reasonable doubt
McQuiggin v. Perkins, 135 S. Ct. 1924, 1928 (2013chlup v. Delo, 513 U.S. 298, 324,
329 (1995)).

Petitioner's § 2254 Petition was filed approately 18 years too late. It is timef

barred’
Accordingly,
IT ISORDERED:
1. Judge Bowman's Report and Recommendation (Doc. 19)
accepted and adopted in full.
2. Petitioner’s Objection (Doc. 20) averruled.
3. Petitioner's Amended Petitin for Writ of Habeas Corpus (Doc. 5) i
denied.
4. This case isdismissed with preudice. The Clerk of Court is
directed to enter judgment accorgly and clog this case.
5. Pursuant to Rule 11 of the Ral&overning Section 2254 Cases, t
Court declines to issue a ceddte of appealability, becaus
reasonable jurists would not find ethCourt's procdural ruling
debatable.See Sack v. McDaniel, 529 U.S. 473, 484 (2000).
Dated this 17th day of May, 2016.

Honorable RosefmaMarquez
United States District Jge &

> The Court also agreewith Judge Bowman’salternate finding that

Petitioner’s parole claims fail on the meyithis Court is bound by the Pima Count
Superior Court’s rejection d?etitioner’s interpretation of R.S. 8§ 41.1604.07, becaus
“a state court’s interpretation of state law . binds a federal court sitting in habe:
corpus.” Bradshaw v. Richey, 546 U.S. 74, 76 (2005) (per curiam).
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