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3239 v. Unknown Party

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Vernon Michael Langloss, No. CV-15-0204-TUC-RCC (BGM)
Petitioner,
REPORT AND RECOMMENDATION
V.

Charles L. Ryargt al.,

Respondents.

Currently pending before the CourtRetitioner Vernon Michael Langlosg®so

Doc.|25

se Petition Under 28 U.S.C. 8§ 2254 for a Woit Habeas Corpus by a Person in State

Custody (Non-Death Penalty) (“Petition”) (Dak). Respondents have filed an Answ
to Petition for Writ of Habeaforpus (“Answer”) (Doc. 28 No reply was filed.
Petitioner has also filed a Motion for Status Report and Temp8&tasgy (Doc. 24). The

Petition is ripe for adjudication.

Pursuant to Rules 72.1 and 72.2t# Local Rules o€ivil Proceduré, this matter
was referred to Magistrate Judge Macddn@r Report and Recommendation. The

Magistrate Judge recommends that thetiit Court deny the Petition (Doc. 1).

! Rules of Practice of the United Statestbct Court for theDistrict of Arizona.
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l. FACTUAL AND PROCEDURAL BACKGROUND
A. Initial Charge and Sentencing
The Arizona Court of Appeals stated the faetsfollows:

After a 1993 jury trial, Langloss was convicted of two counts of
sexual conduct with a minor under fourteen, two counts of child
molestation, and one count of attengpgexual conduct with a minor under
fourteen, all dangerous crimes against children involtegsame victim,
alleged to have occurrédn or about the month oApril 1993.” The trial
court treated three of éhconvictions as predicate offenses and sentenced
Langloss to presumptive, consecatiterms of imprisonment—two terms
of twenty-eight years fothe child molestation cots one term of twenty
years, on ten-year term, and life ingegnment without possibility of release
for thirty-five years.

Answer (Doc. 23), Ariz. Ct. of Appeml Case No. 2 CA-CR 2011-0038-PR

Memorandum Decision 6/9/2011 (Exh. “A”) at 1-2.
B. Direct Appeal and First Post-Conviction Relief Proceeding

Langloss’s direct “appeal was stay@eénding completion of post-conviction

proceedings|,] [and] [h]is [postenviction relief] petition foreview from the trial court’s

summary denial of relief has been consaigdi with the appeal.”Answer (Doc. 23),

Ariz. Ct. of Appeals, Case No2 CA-CR 94-0027 & 2 CA-CR 95-0635-PR,

Memorandum Decision 10/31/1996 (Exh. “B”) at 20n October 31, 1996, the Arizon
Court of Appeals granted review, but deshirelief of the consolidated appedee id.,

Exh. “B.” The appellate aurt construed Petitioner’s issues appeal, as follows: (1
“the trial court erred in denying his motion strike for cause prospective juror ‘A.C.”

(2) three instances of prosecutorial mrsgoct allegedly requiring reversal of hi

2 As these state court findings are entitled to a presumption of correctness and Pef

55

[72)

ition

has failed to show by clear and convincing ewice that the findings are erroneous, the Court

hereby adopts these factual findings. 28 U.S.C. § 2254(&finiro v. Landrigan, 550 U.S.
465, 473-74, 127 S.Ct. 1933, 1940, 167 L.Ed.2d 836 (20@&iwright v. Witt, 469 U.S. 412,

426, 105 S.Ct. 844, 853, 83 L.Ed.2d 841 (198%)Rose v. Lundy, 455 U.S. 509, 519, 102 S.Ct.

1198, 1204, 71 L.Ed.2d 379 (1982).

% Petitioner attached @opy of this decision, asell as other relevant documents, to htr
Petition (Doc. 1). For clarity, however, the Couefers solely to the exhibits attached
Respondents’ Answer (Doc. 23), becausy thre clearly delineated as exhibits.
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convictions; (3) “the trial court erred iniliag to direct a verdict on the charge g
attempted sexual conduct with a minodnd (4) “challeng[ing] the imposition of
enhanced, consecutive sentencdsl.; Exh. “B” at 2, 4, 7-8.The appellate court furthef

stated that “[ijn [Petitioner’s] petition for review, appellant contethdd the trial court

erred in summarily denying relief on histipien for post-conviction relief, arguing that

he had stated colorable claims of ineffegtassistance and newly discovered evidenge.

Id., Exh. “B” at 9.

Regarding the trial court’s refusal to k&ia juror for cause, the appellate col
reviewed the lower court’s vodire of the potential juror, anwund that “the trial court
could reasonably infer that A.C. coutehder a fair and impartial verdictld., Exh. “B”
at 3. As such, the appellate court foumb abuse of discrain in the denial of
appellant’s motion to strike focause.” Answer (Doc. 23), Exh. “B” at 4. Next, th
appellate court addressed Petitioner’s argumeggarding prosecutorial miscondutd.,
Exh. “B” at 4-7. Because Petitioner haot objected to the psecutor’'s closing
argument, the appellate court reviewed plogtion of Petitioner’'s appeal related to th
same for fundamental erroid., Exh. “B” at 4. The appelta court first considered the
prosecutor’s closing arguments regarding enak related to Petitioner's wife’s allege
drug use.ld., Exh. “B” at 5. The appellate cddound no fundamental error, noting tha
“although the prosecutor’'s statementsrevarguably improper, we cannot find tha
appellant was prejudiced by them.ld., Exh. “B” at 5. Similarly, regarding the
prosecutor’'s cross-examination of Petitioneowballeged statements that he made
CPS, the appellate court found no prosecaitanisconduct, noting that “the purpose (¢
the inquiry was to attack appeikgs credibility.” Answer (Doc23), Exh. “B” at 6. The
appellate court agreed with Petitioner that phesecution asking him if each witness (
the state’s witnesses weelying was improper.ld., Exh. “B” at 6. The appellate cour

noted, however, that Petitioner chdt object at trial, and asuch appliech fundamental

error analysis.ld., Exh. “B” at 6—-7. The appellateoart went on to “conclude that the

jury’s decision was not affected iye prosecutor’s questionsld., Exh. “B” at 7.
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The appellate court next considered Petitioner’s assertion “that the trial court
in failing to direct a verdict on the chargkattempted sexual conduct with a minor,” fc
lack of evidence.ld., Exh. “B” at 7-8. The appellateourt noted that Petitioner ha

failed to object to the testimony he allegecsv@arsay, and that the testimony before {

trial court “was more than sufficient tomport the attempt conviction.” Answer (Dog.

23), Exh. “B” at 7-8. Finally, the appellat®urt considered Petitioner’'s challenge
“the imposition of enhancedonsecutive sentences.fd., Exh. “B” at 8. Pursuant to
state procedural rules, the appellate court tiedd “[t]he indictment . . . [was] deeme(
amended to conform to theidence, . . . and the victimtestimony was sufficient to
support a finding that those counts whichreveised as predicate priors occurred
different times than the counts which they enhancdd.; Exh. “B” at 9. As such, the
appellate court found that “each cobkel used as a predicate priotd., Exh. “B” at 9.
With regard to Petitioner’s post-conviatioelief petition, the appellate court note
Petitioner's argument that trial counsetesl in calling “withesses who could hav
corroborated his claim that the tim’s mother was using drugs/ld., Exh. “B” at 9. He

further urged that such evidemwas “newly discovered.” Answer (Doc. 23), Exh. “B”

9. The appellate court found Petitioner’'s cldctearly meritless, . . . because all of the

witnesses and the substance of their infdionawere known to appellant at the time ¢
trial.” 1d., Exh. “B” at 9. The appellate cdufurther found that “the reports of
[Petitioner’s] own investigators revealed tladitbut two of these nesses either had nc
knowledge of any drug udey the mother ogained what knowldge they had from
[Petitioner].” 1d., Exh. “B” at 9. The appellate coutetermined that “trial counsel did ir

fact attempt to locate and interview thatnesses identified by [Petitioner] but wa

unable to find anyone who was able to sutisdte [Petitioner’s] allegations[,]” and a$

such, his ineffective assistancecolunsel claim could not stantd., Exh. “B” at 10.

Petitioner’s request for review of thdecision by the Arizona Supreme Court w3
denied without commentSee Answer (Doc. 23), SupremeoQrt, State of Ariz., Case
No0.CR-97-0074-PR, Order 6/26/1997 (Exh. “C").
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C. Second Post-Conviction Relief Proceeding

On May 26, 2009, Petitioner filed a sassive Petition for Bt-Conviction Relief
(“PCR”). See Answer (Doc. 23), Pl.’s Pet. for IRC5/26/2009 (Exh. “D”). Relying on
several state law cases, Petitioner asserteditjraticant changes ithe law would result
in overturning his sentence. Answero® 23), Exh. “D” at 6-13. Specifically,
Petitioner relied ostate v. Brown, 191 Ariz. 102, 952 P.2d 74€t. App. 1998) to argue
that because his “trial ansentencing on Counts 4 thgiu 8 took place at the sam
time[,] [he] could not have lea ‘previously convicted’ oany of [those counts][,] [and]
Counts 5, 7 and 8 [could] nbe considered predicate pripls Answer (Doc. 23), Exh.
“D” at 7. Relying onln re Jerry C., 214 Ariz. 270, 151 P.3853 (Ct. App. 2007),
Petitioner argued that “Counts and 8 described the lessecluded offense of Count
5[,]” and “Count 6 described the lesser includé@nse of Count 7.” Answer (Doc. 23)
Exh. “D” at 10-11. Pw&ioner then argued th&ate v. Ortega, 220 Ariz. 320, 206 P.3d
769 (Ct. App. 2008) directs that a convictiohboth an offense ahits lesser included
counterpart violates that Dble Jeopardy Clause, and thus required the conviction fof
lesser included charge to kacated. Answer (Doc. 23xh. “D” at 11-12. Petitioner
further relied orState v. Gonzalez, 216 Ariz. 11, 162 P.3d 65t. App. 2007) to argue
that he was illegally sentencedider Section 13-604.01, Aoma Revised Statute, rathe
than Section 13-702d., Exh. “D” at 13-15.

On March 15, 2010, The Ru32 court held a heagnand resentenced Petitione
on Counts five (5), seven (7), and eight (8e Answer (Doc. 23), Ariz. Superior Court
Pima County, Case No. CRAK Ruling 3/15/20Q (Exh. “E”) & Hrg Tr. 3/15/2010
(Exh. “F”). Originally, Coums four (4), six (6), and seven (7) had been treated
predicate felonies, and Petitioner's senterfoe€ounts five (5), seven (7), and eight (¢
had been enhanced according8ee Answer (Doc. 23), Ariz. Ct. of Appeals, Case No.
CA-CR 2011-0038-PR, Memorandum Decisiod/8011 (Exh. “A”) at 3. The Rule 32
court determined theitate v. Brown, supra, required the resentencing, and denied all

Petitioner’s other claims for reliefd., Exh. “A” at 3.
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On Langloss’s Petition for Review, the albgie court noted that the lower court’

UJ

resentencing decision was rmgfore it, stating that “[tjhe&ourt’'s resentencing order i$

subject to review by direct appealld., Exh. “A” at 3 n.1 (citations omitted). As such,

the appellate court limited its review “to theurt’s denial of Langloss’s claims for posif

conviction relief from his originatonvictions and sentencesld., Exh. “A” at 3 n.1.

The appellate court noted that “[t]o the e®teangloss has stated a non-precluded clgim
challenging his convictions for child molatbn, the trial court determined double
jeopardy principles were not implicated besa he had been convicted for separate and
distinct acts charged in each of tiee counts of his indictment.”ld., Exh. “A” at 4

(citing Sate v. Ortega, 220 Ariz. 320, 1 9206 P.3d 769, 772—-73 {CApp. 2008)). The
appellate court went on to find that the ltcaurt did not abuse its discretion. Answer
(Doc. 23), Exh. “A” at 4. The appellateourt further found that “the trial court’s
determination that [the court of appeals’] holdingSonzalez did not apply to this case”
was not an abuse of discretioid., Exh. “A” at 5. The appellate court also recognized
that “this claim is precluded by Langloss’s taé to raise it on appeal or in his first Rule
32 proceeding, and it was properlgmiissed for that reason as welld., Exh. “A” at 5

(citing Ariz. R. Crim. P. 32.2(a)(3) & (c)). light of the preclusionas well as lack of
legal merit, the appellate court denied relief., Exh. “A” at 6.

D. Third Post-Conviction Relief Proceeding’

On July 3, 2012, Petaner filed another PCR petiticstyled “Petition for Post
Conviction Relief (PCR-4).” See Answer (Doc. 23), Pet.’s Pet. for PCR (PCR-#)
7/3/2012 (Exh. “G”). Petitioner sought delayed appeal from his March 2010 re-
sentencing.ld., Exh. “G” at 1-2. Petitioner asserttdtht appellate counsel “mistakenly
believed that the proper mechanism for appeltaview was to file a Petition for Review

in the Court of Appeals.id., Exh. “G” at 2. Additionally, Petitioner noted a delay in hjs

* Petitioner states that he cannot find documentation regarding his third PCR petitior

Petition (Doc. 1) at 5. The record before fGourt does not contain evidence of a third PCR
petition other than the one discussed in the stibseavhich was styled aBCR-4. If there is
another PCR petition, Petitioner’s current hegbpetition does not reference it further.
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receipt of the Memorandum Decisioggarding the Petition for Reviewd., Exh. “G” at
4. Upon review, the Rule 32 court foundf@mdant entitled to relief. Answer (Doc. 23
Ariz. Superior Court, Pima County, Casde. CR41697, Order 7/30/2012 (Exh. “H").

E. Direct Appeal of Sentences

On August 16, 2012, Petitioner filed o se Notice of Delayed Appeal with the
trial court. See Answer (Doc. 23), Pet.’Bro Se Notice of Delayed Appeal (Exh. “I”).
On April 17, 2013, Petitioner fitehis Opening Brief assertingur (4) grounds for relief.
See Answer (Doc. 23), Ariz. Ct. of Appeal§€ase No. 2 CA-CR 2012-0352, Appellant’

Opening Br. (Exh. “J"). Petitioner allegecetkrial court committed the following errors;:

(1) violation of “state and federal constitutad prohibitions agaist double jeopardy by
imposing multiple punishment for Counts Ufp Five, Six, Seven, and Eight”; (2
violation of “state and fedal constitutional prohibition@gainst double jeopardy by
convicting and separately rdgencing Appellant for botlgreater and lesser-includeq
offenses”; (3) Due Process violation be@ugppellant “was convicted and separate
sentenced for both greater and lesser-induoféenses”; and (4) Due Process violatig
“by refusing to make an independent determination of whether Counts Five and |
Were [sic] Separate acts from Counts Four, Six, and Eight[.]’ld., Exh. “J” at 7
(emphasis in original).

In a Memorandum Decisionhe Arizona Court of Apeals affirmed Petitioner’'s
sentences.See Answer (Doc. 23), Ariz. Ct. of Apeals, Case N@ CA-CR 2012-0352,
Mem. Decision 11/19/2013 (ExhM”). The appellate court first considered Petitioner
double jeopardy claims in light of courfitse and seven allegedbeing lesser-included
offenses. Id., Exh. “M” at 4. The court found & “[tlhe validity of an underlying
conviction that was previoushffirmed on appeal is beyond the scope of a direct apj
after resentencing.”ld., Exh. “M” at 4 (citing Sate v. Dann, 220 Ariz. 351, | 26, 207
P.3d 605, 613 (2009%ate v. Hartford, 145 Ariz. 403, 405701 P.2d 1211, 1213 (Ct
App. 1985)). As such, the appellate courtitéd its review “to those issues that rela

only to the resentencing on cdsifive, seven, and eightld., Exh. “M” at 4 (citingState
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v. Shackart, 190 Ariz. 238, 255, 947 P.2d 31823(1997)). Concluding that Petitioner’
“double jeopardy arguments challenge the ulydey convictions,” the appellate cour
declined to address them on appéddl, Exh. “M” at 6.

Regarding Petitioner's dugrocess argument regarding the trial court’s alled
refusal “to make an independent deterrora of whether the sentences violated tt
prohibition against double jeopardy[,]” the apate court held that it “need not addres
this argument further given thatwould have been impropéor the court to consider a
challenge to the underlyingpovictions upon resentencing.ld., Exh. “M” at 6 (citing
Sate v. Hartford, 145 Ariz. 403, 405, 7DP.2d 1211, 1213 (CApp. 1985)). Finally, the
appellate court considered Petitioner's arguimimat “the trial court erred when if
sentenced him pursuant to A.R.S. 8§ 13-604.Qkid]scheme for dangerous crimes agai
children, instead of A.R.S88 13-701 and 13-702.”ld., Exh. “M” at 6 (footnotes
omitted). The appellate court stated that “[tlhe statutes fdestation and sexual
conduct with a minor plainly direct the triaburt to sentence the offender pursuant
813-604.01[.]" Id., Exh. “M” at 8. The appellate cduurther noted that§ 13-604.01 is
a separate sentencing scheme for cergies of crimes comitted against children
under the age of 15 yearslt., Exh. “M” at 8 (quotations omitted) (citin§ate v. Smith,
156 Ariz. 518, 525, 753 Pd 1174, 1181 (Ct. App. 1988isapproved on other grounds
by Sate v. Jonas, 164 Ariz. 242, 249, 7BP.2d 705, 712 (1990))As such, the appellatg
court held that “[t]he triatourt did not err in resentemg Langloss pursuant to § 13
604.01.” Id., Exh. “M” at 8.

On May 28, 2014, the Arizona SuprenCourt denied Petitioner’'s Petition for

Review without commén Answer (Doc. 23), Supreme Court, State of Ariz., Case
CR-13-0450-PR, Order 5/28/2014 (Exh. “N"On July 16, 2014, the appellate cou
iIssued its mandate. Answer (Doc. 23), CadirAppeals, State of Ariz., Case No. 2 CA
CR 2012-0352, Mandaf#®16/2014 (Exh. “O").

F. The Instant Habeas Proceeding

On May 15, 2015, Petitioner filed histRien Under 28 U.S.C8 2254 for a Writ
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of Habeas Corpus by a Person in State @lys{Doc. 1). Petitioner claims four (4
grounds for relief. First, Petitioner alleges thatwas “illegaly [sic] sentenced.” Petitio
(Doc. 1) at 6. Petitioner supgs this contention by arguinipat “[tlhe 1993 A.R.S.

clearly states how a 1st time sex offence [Edp be sentence [sic][,] when no weapo

no bodily harm or any deaths occured [sic][IJ. Petitioner also asserts that there was

only one victim. Id. Second, Petitioner alleges thas I'sentence was illegal, change i
law significantly, [sic] lesser nluded offences [sic][,] doubljeopardy clause][,] sentenc

enhancements|.]” Petition (Dot) at 7. Petitioner assertsathhis interpretation of two

cases and the legislative higtdrom 1985 require that he @hld have been sentenced as

a first time offender where no death or bodilym occurred, and no weapons were us

Id. Petitioner also opines that his op@s included lesser included offenséd. Third,

Petitioner alleges an illegal sentence, beeahe wrong sentencing code was allegedly

used, and “[t]he divisional court judge did neant to take the time to look at the tw
different structures for this area of sex affes [sic].” Petition (Doc. 1) at 8. Finally|
Petitioner alleges that an “[i]llegal senting code was used[,] [and the] Doub
Jeopardy Clause violation [$iby imposing multiple punishnmés for counts 5 and 7 in
addition to counts 4, 6 and 8[,] constitutibnalations 8 & 14thamendment of U.S.
Constitution.” Petition (Doc. 1) &. Petitioner again arguesatthe has been subject t
an “[i]llegal sentence badeon A.R.S. 13-701 and A.R. 13-702 (A.R.S. 1993)".1d.
Petitioner also asserts that “[tlhe laws thatevim place at the time is [sic] very clea
regarding this areal,] [b]Jecauieere exists no evidence thhe offenses involved any of
the statutory qualifiers for dangerous offensdsl”

On January 14, 2016, Resuents filed their Answeto Petition for Writ of
Habeas Corpus (“Answer”) (Doc. 23), assg that Petitioner Ithfailed to advance
federal grounds for relief in his first andirth claims, and that his second and four|
claims were procedurally defaulted without excuSee Answer (Doc. 23). Petitioner

did not file a reply.
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. STANDARD OF REVIEW
A. In General
The federal courts shall “entertain arpkgation for a writ of habeas corpus il
behalf of a person in custogyrsuant to the judgment ofState court only on the grounc
that he is in custodyn violation of the Constitution or laws of treaties of the United
Sates.” 28 U.S.C. § 2254(a) fephasis added). Moreovex,petition for habeas corpu
by a person in state custody

shall not be granted wittespect to any claim thatas adjudicated on the
merits in State court proceedings wde¢he adjudication of the claim — (1)
resulted in a decision that was congrdo, or involved an unreasonable
application of, clearly establisheBederal law, as determined by the
Supreme Court of the United States;(®y resulted in a decision that was
based on an unreasonable determinaticdh@facts in lighof the evidence
presented in the State court proceeding.

28 U.S.C. § 2254(dpee also Cullen v. Pinholster, 563 U.S. 170, 1B8S.Ct. 1388, 1398,
179 L.Ed.2d 557 (2011). Cortewy errors of state law isot the province of federal
habeas corpus reliefEstelle v. McGuire, 502 U.S. 62, 67112 S.Ct. 475, 480, 116
L.Ed.2d 385 (1991). Ultimately|tlhe statute’s design is to ‘further the principles ¢
comity, finality, and federalism.”Panetti v. Quarterman, 551 U.S. 930945, 127 S.Ct.
2842, 2854, 168 L.Ed.2d 662 (2007) (quotMdler-El v. Cockrell, 537 U.S. 322, 337,
123 S.Ct. 1029, 154 L.Ed.2d 982003)). Furthermore, thisastdard is difficult to meet
and highly deferential “for eluating state-court rulings, [and] which demands that stz
court decisions be given éhbenefit of the doubt.” Pinholster, 131 S.Ct. at 1398
(citations and internal quotation marks omitted).
The Antiterrorism and Effective Deathrizdty Act of 1996 (AEDPA”), 110 Stat.

1214, mandates the standards for federal habeas re\Besv28 U.S.C. § 2254. The

“AEDPA erects a formidable bb@er to federal habeas rdlior prisoners whose claims

have been adjudicated in state coufBurt v. Titlow, 571 U.S. 12, 19, 134 S.Ct. 10, 16

187 L.Ed.2d 348 (2013). Federal courts reviewing a petition for habeas corpus

“presume the correctness of state courts’ualcfindings unless gicants rebut this

-10 -
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presumption with ‘clear and convincing evidenceSthriro v. Landrigan, 550 U.S. 465,
473-74, 127 S.Ct. 1933, 194157 L.Ed.2d 836 (2007) (citing8 U.S.C. § 2254(e)(1)).
Moreover, on habeas review, the federal coomtst consider whether the state court

determination was unreason@phot merely incorrectld., 550 U.S. at 43, 127 S.Ct. at

1939; Gulbrandson v. Ryan, 738 F.3d 976, 987 (9th Cir. 28). Such a determination i$

unreasonable where a state court properly identifies the governing legal prin
delineated by the Supreme Coutit when the court appligse principles to the facts
before it, arrives aa different result.See Harrington v. Richter, 562 U.S. 86, 131 S.Ct

770, 178 L.Ed.2d 624 (2011Williams v. Taylor, 529 U.S. 362, 120 S.Ct. 1495, 146
L.Ed.2d 389 (2000)see also Casey v. Moore, 386 F.3d 896, 905 (9th Cir. 2004).

“AEDPA requires ‘a state prisoner [to] shawat the state court’s ruling on the claif

being presented in federal court was so lackingstification that there was an error . .|.

beyond any possibility for faminded disagreement.””Burt, 134 S.Ct. at 10 (quoting
Harrington, 562 U.S. at 103, 131 S.Ct.7#86—87) (alterations in original).

B. Exhaustion of State Remedies

Prior to application for a writ of habeasrpus, a person in state custody mu
exhaust all of the remedies available in thet&tourts. 28 U.S.@.2254(b)(1)(A). This
“provides a simple and clearsinuction to potential litigantdiefore you bring any claims
to federal court, be sure that you finstve taken each one to state couRdse v. Lundy,
455 U.S. 509, 520, 102 & 1198, 1204, 71 L.Ed.2d 87(1982). As such, the
exhaustion doctrine gives the State “the opputy to pass upon and correct allegd
violations of its prisoners’ federal rightsBaldwin v. Reese, 541 U.S. 27, 29, 124 S.Ct
1347, 1349, 158 L.Ed. 2d 64 (2004) (intdrgaotations omitted). Moreover, “[t]he
exhaustion doctrine is prinmlly designed to protect thstate courts’ role in the
enforcement of federal law and prevent gidion of state judicial proceedingsRose,
455 U.S. at 518, 102 S.Ct. H203 (internal citations omitted This upholds the doctring
of comity which “teaches thaine court should defer action on causes properly within

jurisdiction until the courts of another sovigrey with concurrenpowers, and already

-11 -
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cognizant of the litigatiorhave had an opportunitg pass upon the matterld. (quoting
Darr v. Burford, 339 U.S. 200, 204, 70 S.Ct. %90, 94 L.Ed761 (1950)).

Section 2254(c) provides that claims “Bmt be deemed . . . exhausted” so long
as the applicant “has theght under the law of the S&ato raise, by any available
procedure the question presented.” 28 U.8.2254(c). “[O]nce the federal claim has
been fairly presented todtstate courts, the exhausti@yuirement is satisfied.Picard
v. Connor, 404 U.S. 270, 275, 93.Ct. 509, 512, 30 L.Edi2438 (1971). The fair
presentation requirement mandates that a ptegener must alert the state court “to the
presence of a federal claim” in his petitiomply labeling a clainfifederal” or expecting
the state court to read beyond the foarners of the petition is insufficienBaldwin v.
Reese, 541 U.S. 27, 33, 124 Gt 1347, 1351, 158 L.EAd 64 (2004) (rejecting

petitioner’'s assertion that his claim had bé&girly presented” because his brief in the

state appeals court did not indicate that Was complaining about a violation of federa
law” and the justices havinpe opportunity to r@d a lower court decision addressing tt
federal claims was not fair presentatiddjivala v. Wood, 195 F.3d 1098 (9th Cir. 1999

—

e

(holding that petitioner failed texhaust federal due procassue in state court because
petitioner presented claim in satourt only on state grourjdsFurthermore, in order to
“fairly present” one’s claimsthe prisoner must do so “in eaappropriate state court.’
Baldwin, 541 U.S. at 29, 124 Gt. at 1349. “Generallya petitioner satisfies the
exhaustion requirement if he properly pursaeslaim (1) througbut the entire direct
appellate process of the state, or (2) thrauglone entire judicigbostconviction process
available in the state.”Casey v. Moore, 386 F.3d 896, 916 (9th Cir. 2004) (quoting
Liebman & Hertz,Federal Habeas Corpus Practice and Procedure, § 23.3b (9th ed.
1998)).

In Arizona, however, for non-capital casesview need not beought before the
Arizona Supreme Court in ord&r exhaust state remediesSvoopes v. Sublett, 196 F.3d
1008, 1010 (9th Cir. 1999%ee also Crowell v. Knowles, 483 F.Supp.2d 925 (D. Ariz.
2007); Moreno v. Gonzalez, 192 Ariz. 131, 962 P.2d 30(1998). Additionally, the
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Supreme Court has further interpreted 8§ 22p#ffaecognize that once the state cour

have ruled upon a claim, it is not necesdaryan applicant to seek collateral relief fc
the same issues already dksd upon direct reviewCastille v. Peoples, 489 U.S. 346,
350, 109 S.Ct. 1056, 106003 L.Ed.2d 380 (1989).

C. Procedural Default

“A habeas petitioner who haefaulted his federal claime state court meets the

technical requirements for exhaustion; there are no state remedies any longer ‘ava
to him.” Coleman v. Thompson, 501 U.S. 722, 732, 111@&. 2546, 2555115 L.Ed.2d
650 (1991). Moreover, federal courts “willtn@view a question of federal law decidg
by a state court if the decision of that caedts on a state law ground that is independ
of the federal question and adetpuito support the judgment.Id., 501 U.S. at 728, 111
S.Ct. at 2254. This is true whether thatestlaw basis is subsii@ve or procedural.ld.
(citations omitted). Such claims are comes&tl procedurally barred from reviewsee
Wainwright v. Sykes, 433 U.S. 72, 97 S.Ct. 24953 L.Ed.2d 594 (1977).

The Ninth Circuit Court of Appeals exghed the difference between exhaustig

and procedural default as follows:

The exhaustion doctrine applies whéme state court has never been
presented with an opportunity torsder a petitioner’s claims and that
opportunity may still be available tthe petitioner under state law. In
contrast, the procedural default ruleray consideratiomf a federal claim
applies only when a state court has been presented with the federal claim,
but declined to reach thssue for procedural reasons, or if it is clear that
the state court would hold thadaim procedurally barred.Franklin v.
Johnson, 290 F.3d 1223, 1230 (9th Cir.@®) (internal quotation marks and
citations omitted). Thus, in some circumstances, a petitioner’s failure to
exhaust a federal claiin state court magause a procedural defaultSee
Sandgathe v. Maass, 314 F.3d 371, 376 (9th Cir. 200Beaty v. Sewart,

303 F.3d 975, 987 (9th Cir. 2002) (“&aim is procedurally defaulted ‘if
the petitioner failed to exhaust statenezlies and the court to which the
petitioner would be required to presdns claims in order to meet the
exhaustion requirement would now fitlte claims procedurally barred.”)
(quoting Coleman v. Thompson, 501 U.S. 722, 735 rl, 111 S.Ct. 2546,
115 L.Ed.2d 640 (1991)).
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Cassett v. Sewart, 406 F.3d 614, 621 rb (9th Cir. 2005). Thysa prisoner’'s habeag

petition may be precluded frofederal review due to prodaral default in two ways.

First, where the petitioner presented his clabmghe state court, which denied relie

based on independent aadequate state ground€oleman, 501 U.S. at 728, 111 S.Ct.

at 2254. Federal courts are prohibited fromew in such cases because they have
power to review a state law determinatiomttins sufficient tosupport the judgment,
resolution of any independeriéderal ground for the decision could not affect t
judgment and would therefore be advisoryd. Second, where a “petitioner failed t
exhaust state remedies and the court to lwthe petitioner would be required to prese
his claims in order to meet the exhams requirement would now find the claim
procedurally barred.”ld. at 735 n.1, 111 S.Ct. at 25671 (citations omitted). Thus, thé
federal court “must consider wheth#ite claim could be pursued by apyesently
available state remedy."Cassett, 406 F.3d at 621 n.6 (quotiitizv. Sewart, 149 F.3d
923, 931 (9th Cir. 1998 emphasis in original).

Where a habeas petitioner’s claims havenbprocedurally detdted, the federal

courts are prohibited fromubsequent review unless tpetitioner can show cause and

actual prejudice as a resulfeague v. Lane, 489 U.S. 288, 298, 109 S.Ct. 1060, 106
103 L.Ed.2d 334 (1989) (holding that failurertose claims in state appellate proceedi
barred federal habeas review unless eiegr demonstrated cause and prejudiseg;

also Smith v. Murray, 477 U.S. 527, 534, 106 S.C661, 2666, 91 L.E@d 434 (1986)
(recognizing “that a federal habeas court naystluate appellate defaults under the sa

standards that apply when a defendant fwlspreserve a claim at trial.”). “[T]he

existence of cause for a proceal default must ordinariljurn on whether the prisoney

can show that some ative factor external to the f#mse impeded counsel’s efforts t
comply with the Stats’ procedural rule.”Murray v. Carrier, 477 U.S. 478, 488, 106
S.Ct. 2639, 2645, 91.Ed.2d 397 (1986)see also Martinez-Villareal v. Lewis, 80 F.3d

1301, 1305 (9thCir. 1996) (petitioner failed to fdr any cause “for procedurally

defaulting his claims of ineffective assistarafecounsel, [as suchthere is no basis on
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which to address the mts of his claims.”). In addition to cause, a habeas petitio
must show actual prejudice, meaning that hestshow not merely #t the errors . . .
created apossibility of prejudice, but that they worked to hastual and substantial
disadvantage, infecting his entire trialthverror of constitutional dimensionsMurray,
477 U.S. at 494, 106.Ct. at 2648 (emphasis in origihdinternal quotations omitted),
Without a showing of both caeisand prejudice, a habeastitioner cannobvercome the
procedural default and gairview by the federal courtdd., 106 S.Ct. at 2649.

The Supreme Court has recognizedwéeer, that “the cause and prejudid
standard will be met in those cases whereesg\wf a state prisoner’s claim is necessg
to correct ‘a fundamental starriage of justice.”Coleman v. Thompson, 501 U.S. 722,
111 S.Ct. 2546, 115 L.E2d 640 (1991) (quotingngle v. Isaac, 456 U.S. 107, 135, 102

ner

e

S.Ct. 1558, 1572-73, 71 L.Ed.Z83 (1982)). “The fundamental miscarriage of justice

exception is availableohly where the prisonesupplements his constitutional claim with
a colorable showing of factual innocenceHerrera v. Collins, 506 U.S. 390, 404, 113
S.Ct. 853, 862, 122 L.Ed.2d 203 (1998mphasis in original) (quotinguhlmann v.
Wilson, 477 U.S. 86, 454, 106 S.Ct. 2618627, 91 L.Ed.2d 364L986)). Thus, “actual
innocence’ is not itself a constitutional ctgi but instead a gateway through which
habeas petitioner must pass to have Higmtise barred constitutional claim considers
on the merits.” Herrera, 506 U.S. at 404, 113 S.Ct. 862. Further, in order to
demonstrate a fundamental miscarriage dafigasa habeas petitioner must “establish
clear and convincing evidea that but for the cotitutional error, no reasonablg
factfinder would have found [him] guilty ofhe underlying offense.” 28 U.S.C. i
2254(e)(2)(B).

In Arizona, a petitioner’'s claim may begrocedurally defalted where he hag
waived his right to present dhiclaim to the state court “atial, on appeal or in any
previous collateral proceeding.” Ariz. R. Crif. 32.2(a)(3). “If an asserted claim is ¢
sufficient constitutional magnitude, the statesinshow that the dendant ‘knowingly,

voluntarily and intelligentlywaived the claim.” Id., 2002 cmt. Neither Rule 32.2 nog
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the Arizona Supreme Court has definedmkiof “sufficient constitutional magnitude’
requiring personal knowledge before waiv€eeid.; see also Sewart v. Smith, 202 Ariz.
446, 46 P.3d 1067 (2002). d@MNinth Circuit Court of Appals recognized that this
assessment “often involves a fact-intensivguiry” and the “Arizona state courts ar
better suited to make these determinatior@assett, 406 F.3d at 622.

1. STATUTE OF LIMITATIONS

As a threshold matter, the Court masinsider whether Petitioner’s petition i

barred by the statute of limitatiorSee White v. Klizkie, 281 F.3d 920, 921-22 (9th Cir

2002). The AEDPA mandates that a one-year statute of limitations applig

applications for a writ of habeas corpus &yperson in state custody. 28 U.S.C.

2244(d)(1). Sectior2244(d)(1) provides thahe limitations period shall run from the

latest of:

(A) the date on which the gigment became final by the conclusion of
direct review or the expiration diie time for seakg such review;

(B) the date on which the impedimentfiting an application created by
the State action in violatn of the Constitution or Ves of the United States
Is removed, if the applicant was pested from filing by such State action;

(C) the date on which the constitutidnaght asserted was initially
recognized by the Supreme Courtthe right has been newly recognized
by the Supreme Court and made oattively applicable to cases on
collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented couldave been discovered throuiie exercise of due diligence.

28 U.S.C. § 2244(d)(1ghannon v. Newland, 410 F.3d 1083 (9th Cir. 2005). “The tim

during which a properly filed application rfcstate post-conviction or other collateral

review with respect to the pertinent judgment or claim is pending shall not be co
toward any period of limitabn under this subsection.”28 U.S.C. § 2244(d)(2).

Respondents do not dispute the timeline$sLangloss’s petition. The Court has
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independently reviewed the redoand finds that the Petitigipoc. 1) is tinely pursuant
to 28 U.S.C. § 2244(d)(1)(A).

IV. ANALYSIS

A. Grounds One: Illegal Sentence

Petitioner asserts that he was “illegaly [sic] sentenced.” Petition (Doc. 1)
Petitioner argues that the 1993 Arizona ReViS¢éatutes “clearly” stated how Petitione
should be sentenced as a first time s#gnaler, with one victimand where no weapor
was used, and no bodily harm or death occurtdd.Respondents ags¢hat Petitioner’s
claims are too vaguand conclusory to warrant habeas relief, and further, Petitioner|
failed to state a federally cognizable olai Answer (Doc. 23) at 5. As such
Respondents assert that claim one is “0ognizable on federal habeas reviewd: at 6.
The Court agrees with Respondents.

Correcting errors of state law is not th@pnce of federal habeas corpus relie
Estelle v. McGuire, 502 U.S. 62, 67, 112 S.Ct. 474380, 116 L.Ed.2d 385 (1991)
Section 2254 expressly states that “a distaetrt shall entertain an application for a wr
of habeas corpus in behalf afperson in custody pursuant to the judgment of a S
courtonly on the ground that heisin custody in violation of the Constitution or laws
or treaties of the United States.” 28 U.S.C. § 234(a) (emphasis daled). Petitioner’'s
claims regarding the legality of his sertenare based solely on the Arizona court
construction of the State’s r#encing statutes. Furthermore, the Arizona Court
Appeals held that “[t]he trial court did natren resentencing Lahgss pursuant to 8§ 13-
604.01.” Answer (Doc. 23), Exh. “M” at 8Moreover, the appellate court stated th
“[t]he statutes for molestation and sexuahdoct with a minor plainly direct the tria
court to sentence the offender pursuant to 813-604.01[d; Exh. “M” at 8. The
appellate court also noted tH#&t 13-604.01 is a separasentencing scheme for certai
types of crimes committed against chdd under the age of 15 yearsd., Exh. “M” at 8
(quotations omitted) (citin@tate v. Smith, 156 Ariz. 518, 525753 P.2d 1174, 1181 (Ct
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App. 1987),disapproved on other grounds by Sate v. Jonas, 164 Ariz. 242, 249, 792
P.2d 705, 712 (1990)). Asuch, Petitioner’'s claim that eas illegally sentenced canno
stand.

B. Ground Two: Illegal Sentence and Double Jeopardy

Petitioner asserts that his interpretatmintwo cases and the legislative histol
from 1985 require that he sHduhave been sentenced aBrst time offender where no
death or bodily harm occurred, and no weapwaere used. Petition (Doc. 1) at 7.
making this argument, Petitioner obliquely refeces the Double Jeopardy Clause of t
Fifth Amendment.ld. Respondent asserts that “[t]higiohs is too vague and conclusor
to warrant habeas relief”; however, to the ektifat the claim is cognizable, it has beg
procedurally defaulted. The Court agrees with Respondent.

Petitioner arguably raised this claim onedir appeal following his resentencing
See Answer (Doc. 23), Ariz. Ct. of Appeal€ase No. 2 CA-CR 2012-0352, Appellant’
Opening Br. (Exh. “J") at 7 (ging the trial court erred by violating the “state af

federal constitutional prohibitions agatinslouble jeopardy by imposing multiple

punishment for Counts Four, Five, Six,v8r, and Eight” and the “state and feder
constitutional prohibitions against doubleopardy by convicting and separate
sentencing Appellant for both greater argbtr-included offenses”)The appellate court
found that “[tlhe validity of an underlyingonviction that was previously affirmed ol
appeal is beyond the scope of aedt appeal after resentencinglt., Exh. “M” at 4
(citing Sate v. Dann, 220 Ariz. 351, 1 26,& P.3d 605, 613 (2009%gate v. Hartford,

145 Ariz. 403, 405, 701 P.2d 12, 1213 (Ct. Appl1985)). As suchthe court limited its

y

he

y
n

174
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review “to those issues that relate onlyth@ resentencing on counts five, seven, and

eight.” Id., Exh. “M” at 4 (citing Sate v. Shackart, 190 Ariz. 238, 255, 947 P.2d 315
332 (1997)). Concluding & Petitioner’'s “double jeopdy arguments challenge thg
underlying convictions,” thappellate court declined to address them on appeéalExh.

“M” at 6. As such, Petitioner’s alms were procedurally barred.
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Because Petitioner’s claim was precludedh®yArizona courts, it is procedurally
defaulted. Ariz. R. CrimP. 32.1(d)-(h), 32.2(a), 32.4ee also Coleman v. Thompson,
501 U.S. 722, 729, 111 S.@546, 2253-54, 115 Ed.2d 640 (1991) (federal courts wil|

not review a state court decision based updependent and adequate state law grour|d

including procedural rules). Where a habpastioner’s claims have been procedurally

defaulted, the federal courts are prohithifeom subsequent reaiv unless the petitionel

can show cause and actual prejudice as a rebedigue v. Lane, 489 U.S. 288, 298, 109

S.Ct. 1060, 1068, 103 L.Ed.2d 384989) (holding that failure to raise claims in state

appellate proceeding barreddézal habeas review unlepstitioner demonstrated cause
and prejudice). Petitioner $ianot met his burden to show either cause or actu
prejudice. Murray v. Carrier, 477 U.S. 478, 494, 106 S.@639, 2648, 91 L.Ed.2d 397
(1986) (Petitioner “must show not merelyat the errors . . . createdpassibility of

prejudice, but thathey worked to hisctual and substantial disadvantage, infecting h

entire trial with error of constitutional dimsions”) (emphasis in original) (internal
guotations omitted)see also Martinez-Villareal v. Lewis, 80 F.3d 1301, 305 (9th Cir.
1996) (petitioner failed to offer any cause “fmocedurally defaultig his claims[,] . . .

[and as such,] there is no basis on whichddrass the merits of his claims.”). Neithe

b
=

has Petitioner “establish[ed] by clear and convincing evidence that but for
constitutional error, no reasonable factfindeould have found [him] guilty of the
underlying offense.”28 U.S.C. § 2254(e)(2)(B). As du Petitioner has failed to meet
the cause and prejudice standarBee Coleman, 501 U.S. at 748, 111 S.Ct. at 2564

(citations and quations omitted).

IS

S,

al

the

Accordingly, Petitioner’s claim for a double jeopardy violation arising from his

sentences is without merit.
C. Ground Three: |llegal Sentence Based on Wrong Sentencing Code
Petitioner asserts that “[t]H@ivisional Court Judge did mavant to take the time

to look at the two differant [sjestructures for this area eex offences [sic][,]” and useg

N

the wrong sentencing code resulting in angallesentence. Petition (Doc. 1) at §
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Respondents assert that Petitioner’'s claans too vague and conclusory to warrant
habeas relief, and further, Petitioner has fatledstate a federally cognizable claim.
Answer (Doc. 23) at 5. As such, Respondastert that claim one is “non-cognizable ¢n
federal habeas reviewld. at 6. The Court agrees with Respondents.

As discussed in Section IV.Asupra, correcting errors of state law is not the
province of federal haas corpus reliefEstelle v. McGuire, 502 U.S. 62, 67, 112 S.Ct
475, 480, 116 L.Ed® 385 (1991). Petitioner’'s claim®ggarding the legality of his
sentence are based solely on the Arizonat&uaonstruction of the State’s sentencing
statutes, which the Arizona Court of Appeaftheld. Answer (Doc. 23), Exh. “M” at 8§
(“[t]he trial court did not err in resentemg Langloss pursuant to 8 13-604.01"). As
such, Petitioner’'s claim that he was illegadigntenced based on theurt's use of the
“wrong” sentencing code is nobgnizable on habeas review.

D. Ground Four: Sentencesin Violation of Double Jeopardy

Petitioner alleges that an “[i]llegal sentéry code was used[[fnd the] Double
Jeopardy Clause violation [$iby imposing multiple punishnmés for counts 5 and 7 in
addition to counts 4, 6 and 8[,] constitutibnalations 8 & 14thamendment of U.S.
Constitution.” Petition (Doc. 1). Respomdeargues this claim is too vague arjd
conclusory to warrant reliefAnswer (Doc. 23) at 11-12Respondent further argues that
Petitioner “has never raised an Eighthd dfourteenth Amendment Double Jeopargy
argument before any state court,” and wouldphbecedurally barretfom doing so now.
Id. at 12.

To the extent that Petitioner is chaligng the Arizona sentencing scheme based
on the use of the “wrong” statute, such claim is not cognizable in halkeassection
IV.A. & C., supra. To the extent that Petitionernsaking the argument he presented on
direct appeal following his resentencing, it must f&e Answer (Doc. 23), Ariz. Ct. of
Appeals, Case No. 2 CA-CR 2012-0352,p&fant's Opening Br. (Exh. “J") at 7
(alleging the trial court erred by violag the “state and federal constitutional

prohibitions against double jeopardy by impasimultiple punishment for Counts Four,

-20 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Five, Six, Sevenmand Eight” and the “state and fedkconstitutional prohibitions against

double jeopardy by convicting and separatsntencing Appellant for both greater and

lesser-included offenses”). As discussed in Section N&Upra, Petitioner’'s claim was
procedurally barred.

Because Petitioner’s claim was precludedh®syArizona courts, it is procedurally
defaulted. Ariz. R. CrimP. 32.1(d)-(h), 32.2(a), 32.4ee also Coleman v. Thompson,
501 U.S. 722, 729, 111 S.@b646, 2253-54, 115 Ed.2d 640 (1991) (federal courts will

not review a state court decision based updependent and adequate state law grourjd

including procedural rules). Where a habpastioner’s claims have been procedurally

defaulted, the federal courts are prohithifeom subsequent reaiv unless the petitionel

can show cause and actual prejudice as a refediyue v. Lane, 489 U.S. 288, 298, 109

S.Ct. 1060, 1068, 103 L.Ed.2d 384989) (holding that failure to raise claims in state

appellate proceeding barreddézal habeas review unlepstitioner demonstrated cause
and prejudice). Petitioner fianot met his burden to show either cause or actu
prejudice. Murray v. Carrier, 477 U.S. 478, 494, 106 S.@639, 2648, 91 L.Ed.2d 397

(1986) (Petitioner “must show not merelyat the errors . . . createdpassibility of

prejudice, but thathey worked to hisctual and substantial disadvantage, infecting his

entire trial with error of constitutional dimeions”) (emphasis in original) (interna|
guotations omitted)see also Martinez-Villareal v. Lewis, 80 F.3d 1301, 305 (9th Cir.
1996) (petitioner failed to offer any cause “fmocedurally defaultig his claims[,] . . .
[and as such,] there is no basis on whichddrass the merits of his claims.”). Neither
has Petitioner “establish[ed] by clear and convincing evidence that but for
constitutional error, no reasonable factfindeould have found [him] guilty of the
underlying offense.”28 U.S.C. § 2254(e)(2)(B). As du Petitioner has failed to meet
the cause and prejudice standargee Coleman, 501 U.S. at 748, 111 S.Ct. at 2564
(citations and quations omitted).
E. Conclusion

In light of the foregoingthe Court finds that Péner's habeas claims are
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without merit, and recommend<stPetition (Doc. 1) be denied.

V. MOTION FOR STATUSAND STAY

Petitioner seeks a status report, as well é&smporary stay to “pursue a matter
divisional court[.]” Motion fao Status and Stay (Doc. 24Retitioner did not provide the
Court with any information regarding the mather seeks to pursue or its relationship
this habeas proceeding. light of the Court’s resolutionf Petitioner’s Petition (Doc. 1),
the Court will deny Petitioner’s request foawt The Court will gant Petitioner’s request
for a status update. The Clerk of the Gahrall send a copy of the docket sheet

Petitioner.

VI. RECOMMENDATION

For the reasons delineated above, the Magistrate Judge recommends th
District Judge enter an order DENYINGtRener’s Petition UndeR8 U.S.C. § 2254 for
a Writ of Habeas Corpus by a Person in State Custody (Non-Beatity) (Doc. 1) and
GRANTING in part and DENWG in part Petitioner’'s Motion for Status Report arn
Stay (Doc. 24).

Pursuant to 28 U.S.C§8 636(b) and Rule 72(b)(2), Federal Rules of Ci
Procedure, any party may sewad file written objections withifourteen (14) days after
being served with a copy dis Report and RecommendatioA party may respond to
another party’s objections withfourteen (14) days after being served with a copy. H
R. Civ. P. 72(b)(2). No replies shall be filed unless leave is granted from the Di
Court. If objections are filed, the pigs should use the following case numb€iN/-15-
0204-TUC-RCC.
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Failure to file timely objections to gnfactual or legal determination of the

Magistrate Judge may result in mer of the right of review.The Clerk of the Court
shall send a copy of this Report and Recommendation to all parties. The Clerk of
the Court shall also send a copy of the docket sheet to Mr. Langloss.

Dated this 9th daof August, 2018.

Mer0..00

Honorable Bruce G. Macdonald
United States Magistrate Judge
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