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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Rosendo Mendoza, No. CV-15-0351-TUC-BGM
Plaintiff,
ORDER
V.

Carolyn W. Colvin,
Acting Commissioner of Social Security,

Defendant.

Currently pending before ¢hCourt is Plaintiff's Brié for Plaintiff (“Opening
Brief”) (Doc. 19). Defendantiled her Corrected Brief (“Response”) (Doc. 25-1), at
Plaintiff filed his Plaintiff's Reply Brief foPlaintiff (“‘Reply”) (Doc. 26). The Court also
granted Defendant leave to file a Surreply (D&L). Plaintiff brings this cause of actio
for review of the final decisn of the Commissioner for SatiSecurity pursuant to 42
U.S.C. 8 405(g). The United&és Magistrate Judge has received the written conse
both parties, and presides over this case pursuant to 28 U.S.C. 8§ 636(c) and R

Federal Rules of Civil Procedure.
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l. BACKGROUND

A. ProceduralHistory

On January 24, 2012, Pl&ih filed a Title Il applicdion for Social Security
Disability Insurance Benefits [YIB”) alleging disability as ofApril 5, 2010 due to a left
shoulder due to a work accident and knee paeeAdministrative Record (“AR”) at
13, 26, 49, 54-55, 59, 665-66, 78, 82, 142,72, 211, 228. Plairftis date last insured
is September 30, 2014.1d. at 15, 57, 69, 172, 211228. The Social Security
Administration (“SSA”) denied thigpplication on Agust 23, 2012.1d. at 13, 54-60,
78-81. Plaintiff filed a request for reconsidtion, and on Januaty, 2013, SSA denied

Plaintiff's application pon reconsiderationld. at 13, 65—-74, 82-84. On February 2

2013, Plaintiff filed his request for hearingd. at 13. On November 18, 2013, a hearing

was held before Administrative Law Judge ("KL Lauren R. MathonAR at 13, 24-48.
On January 9, 2014, the ALJ isgban unfavorable decisiond. at 10-19. On January
29, 2014, Plaintiff requested review of tAeJ’s decision by theéAppeals Council, and
on June 12, 2015, review was denidd. at 1-3, 9. On Augustl, 2015, Plaintiff filed
this cause of action. Compl. (Doc. 1).

B. Factual History

Plaintiff was sixty-three (63) years ol the time of the administrative hearin

and sixty (60) at the time of the alleged orsfetiis disability. AR at 29, 49, 54, 61, 65,

144, 172, 211, 228. Plaintiffas a sixth grade educatiold. at 49, 57, 6169, 176. Prior

! The January 24, 2012 protective filing date is referenced by the ALJ and other f
however, there are two instangesSocial Security Administteon (“SSA”) correspondence with
Plaintiff that indicate a Februafyb, 2012 filing date. AR at 142, 144, 148.
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to his alleged disability, Plaiftiworked as a certified weldend. at 34, 18-210, 219-
28.

1. Plaintiff's Testimony

a.Administrative Hearing
At the administrative hearing, Plaintiffstffied, using an interpreter, that he
married, but lives alone. AR at 26, 29. PRidf further testified that he does his ow

laundry, cooking, ashfood shopping.ld. at 30. Plaintiff curretty supports himself with

his Social Security retirementd. at 31. Prior to receivingis retirement, and after the

alleged onset of his disability, Plaiffiti supported himself through worker’s
compensation.ld. Since April 2010, Plaintiff hatravelled to Calibrnia and Mexico
either on the bus or in a friend’s vehiclel. at 32—-34.

Plaintiff testified that he worked as a ttied welder prior to the alleged onset ¢
his disability, and has not workethce. AR at 34. Plaintifiurther testified that he has
knee and left shoulder painld. at 34-35. Plaintiff tesiiéd that although he is nof
receiving active treatment for his knee or dbeu but he is being treated by a pa
management doctornd. at 35-36. Plaintiff also testfd that he had two prior shoulde
surgeries, and his left shoeldstill bothers him a lotld. at 36. Plaintiff confirmed that
he has difficulty lifting, grippingand grasping wittnis left arm. Id. at 36—-37. Plaintiff
testified that as a result of these difficultiae, uses his right arm to compensate. AR
37. Plaintiff further testified that his pamas moderately severe on an average ddy.

Plaintiff stated that his paincéneases with increased activitid.
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Plaintiff testified that because of hksee problems, he has trouble standing for
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long periods.|d. at 38. Plaintiff estimated that leeuld stand for three (3) hours befor
needing to sit.Id. Plaintiff further testified that hetood for six (6) hours, approximatel)
six (6) months prior, while waiting to crossetimternational bordeto Mexico. AR at
38-40. Plaintiff testified that after appmmately three (3) hours standing in line h
wanted to sit-down, but it was not possibliel. Plaintiff further testified that his knee
was very painful after standing for dong, requiring rest and massagéd. at 40.
Plaintiff testified that his knee hurts toetlpoint of requiring massage and medicati
every three (3) or four (4) day$d.

Plaintiff testified that he is able tft approximately ten (10) pounds from ¢
tabletop without increasing her painid. at 41. Plaintiff further testified that he take
medication for the pain, including pills and a topical cream. AR at 41. Plaintiff
testified that he lays dowtvo (2) or three (3) times pereek because of the paiid. at

42. Plaintiff testified that his right shioler does not cause any problems with reach

e
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or gripping. Id. Plaintiff testified that the pain in his legs, “a bone that's out on my right

shoulder[,]” and the prdbms with his left shoulder arthe primary reasons that he

cannot work.Id.
b. Administrative Forms

Plaintiff completed a Function Report—Aduitthis matter. He indicated that h

walks for approximately one (hour each day and at noon isan the house reading of

listening to music. AR at 184. After supp®@laintiff stated thahe watches television
until ten (10) o’clock at nighbefore going to bedld. Plaintiff indicated that he could

run and exercise more safgiyior to his injuries.Id. at 185. Plaintiff further indicated
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that he cannot sleep much doehis shoulder pain, and has to take sleeping pilldd.
Plaintiff also testified that he has difficulghanging his clotheand bathing due to leg
and shoulder painld. Plaintiff does not require assisice to care for his personal neeq
and is able to cook his own meals every daédR at 186. Plaintiff does chores fo
approximately an hour and a half each dagluding laundry and ironing and cleanin
the house. Id. Plaintiff goes out each day and is able to drive and use pU
transportation.ld. at 187. Plaintiff grocery shopsrfapproximately an hour and a ha
each week. Id. Plaintiff is able to managhkis money and payhkis own bills. Id.
Plaintiff's primary hobbies include watchinglevision, going to baseball games, at
reading. Id. at 188. Plaintiff also attendfiurch each week. AR at 188.

Plaintiff testified that he feels depreds&nce the injuries began and his ability
lift, walk, climb stairs, squat @ahkneel have been affectedd. at 189. Additionally,
Plaintiff can only lift 25 poundshas pain in his knees agets tired after walking.ld.
Plaintiff estimated that he needs to restradggoroximately one half hour of walkindd.
Plaintiff indicated that he uses a cane for walkifdy.at 190.

Plaintiff also filled out an Exertional b Activities Questionnag. AR at 192.
Plaintiff indicated that he lives in an apaent and described his average day as gett

up, making breakfastnd watching televisionld. Then, at noon hgoes out to his patio

to sit and listen to the radidd. At night, after dinner, hevatches television before bed.

Id. Plaintiff described his symptoms as &npains, a lot of cramps, headaches 3
exasperation and upseld. Plaintiff indicated that he walks 10—-15 minuteghe store.

AR at 192. Plaintiff statedthat he can only lift fiftee (15) pounds and goes grocer
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shopping every fifteen (15) daydd. at 193. Plaintiff indicted that he does househol
chores weekly, and goes teetpark to see baseball or soccer games every week or 4

other week. Id. Plaintiff states that he cannot sty long at the paykbecause he gets

tired. 1d. Plaintiff also needs a nap during the dag. Plaintiff indicated that he uses$

the cane. AR at 194. Plaintiff's medicat®include MeloxicamTizanidine HCL, and
Medrox. Id.

2. Vocational Expert Valerie Williams’s Testimony

Ms. Valerie Williams testifid as a vocational expert tie administrative hearing
AR at 28, 43. Ms. Williams described Pldfif's past work as avelder, combination,
Dictionary of Occupational ifles (“DOT”) code 819.384-010 as medium exertion, an

Specific Vocational Preparation (“SVP”) of 8d. at 43. Ms. Williams further testified

that there were no transferrable skills nfrowvelder to any other medium or light

occupations.ld.
The ALJ asked Ms. Williamabout a hypothetical indigdual with the same age

education, and vocationahtkground as Plaintiff.ld. The ALJ asked Ms. Williams

whether, assuming that such a person codtd rhedium level exertional work with the

following additional limitations]: postural limitations [of] .. . occasionally climb[ing]
ladders; ropes; and scaffolds; . . . frequewtiynb[ing] ramps; stairs; balance; stoof
knell; crouch; . . . occasionally crawl; [antBaching over head witthe left arm is
limited to occasional[,]'such a person could dbe job of welder.Id. at 43—-44. Ms.
Williams testified that such aindividual would be able to dthe job of welder. AR at

44. Ms. Williams further testified that tleelare 304,500 welder jobs available in t
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national economy, and 2,978 such jobs in Arizond. The ALJ added a further
restriction of being able to stand or walkot2) hours in an eight (8) hour day to the
hypothetical.ld. at 45. Ms. Williams confirmed thatich a person would be restricted o
sedentary workld.

Plaintiff's counsel asked Ms. Williamsabout the ALJ's ¥pothetical person
number one, adding a restriction to the lefiper extremity of “occasional reaching;
gripping; and grasping; and hdimg); and feeling” due to nitiple surgical procedures.
Id. at 45-46. Ms. Williams téfied that a person ith those additionalestrictions would

not be able to perform the jalb a welder. AR at 46. Platiff's counsel posed a questiot

—

regarding second hypothetical individual fav can lift and carry with right arm only
standing up to three-hours snwork day; never crawllimb; push; pull; gross flame —|
and fine manipulations are lited to occasional with the 1&fand whether or not such an
individual would be abléo do any past workld. Ms. Williams testified that such ar
individual could not do the paselevant work of welderand that such an individua
would be relegatetb light work. Id. at 47.

Ms. Williams further testified thaher testimony was consistent with her
interpretation of the DOTId. at 47.

3. Plaintiff's Medical Records

On March 17, 2009, Plaiiff saw Joseph Lee, M.D. at Mariposa Community
Health Center for a follow-up garding his “right knee pain./AR at 262—63. Plaintiff's
“pain has been getting worse[,] [it] hurts gtand, walk, and sleepl,] [and Plaintiff] has

not been able to work for past three monthisl” at 262. Plaintiff was using a cane, and
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Dr. Lee noted that his knee also “swells and locks and gives tut.Plaintiff was only

taking Tylenol for pain.ld. Dr. Lee’s assessment of RIaff's right knee showed “no
deformity or redness or bruising.ld. at 263. Dr. Lee further noted “diffuse warmth[
positive bilateral joint line tendeess[,] good [rangef motion,] neg[ative] drawers],]
collaterals good[,] neg[ativepncmurray[,] positive shrugg[,klight effusion[,] [and]

coarse crepitus.” AR at 263. Dr. Lee “past[ed] inflammatonarthritis, osteoarthritis,
patellofemoral and degenerativeniscual disease[.]ld. Radiographs taken the sam
date indicated “very sere osteoarthritis.”ld. at 267, 295. Fred Brickman, M.D. note
“[r]etropatellar cupping and sjpring[,] [r]etropatellar spurs arvery large, as is the
opposing anterior femoral epicondylar spufyjery large posterioepicondylar spursl;]
large anterior tibial plateau sgliy] [m]arked narrowing, cartige loss, of the medial joint
compartment with marked imgelarity of medial femur andibia[;] [degererative joint

disease] at tibiofibular joinf [and] [i]rregularity and spumig of both medial and latera
tibial plateaus and condyles, wemnedially than laterally.'ld. at 267, 295.

On April 2, 2009, Plaintifivas seen for an initial evalian in physical therapy at
Arizona Physical Themy & Sports Rehabilitatior?.C. regarding his right knee. AR &
358. Plaintiff was discharged from phyaidcherapy on April 8, 2009, because “th
patient expressed that he was now ablealk at least 30 minutesld. at 357.

On August 7, 2009, Plaiff was seen by Dr. Lee fareck pain. AR at 255-56
329-30. Plaintiff indicated that it hurt orethight side and had been ongoing for abg
two (2) to three (3) yeardd. at 255, 329. Dr. Lee assed “neck pain mechanical fron

the neck[,] suspect spondyis’s and advised “avoid[ingextreme and forceful neck
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motions.” Id. at 256, 330. Radiographs taken thesalate showed “[e]xtensive cervice
osteoarthritis.” 1d. at 266, 294. Dr. Brickmansaessed “[c]ervical osteoarthritis i

present[;] . . . [with] narrowing@f the C3-4,C5-6-7 discs|;] [t]hee is 5 mm of anterior

subluxation of C4 and 2 mm ahterior subluxation of C6[{p]nterior spurs are present

at C3 through C7[;] [ad] [t]here are lateral articular pillar irregularities and sclerosis

C3 through C7.”1d. On August 25, 200®Rlaintiff saw Dr. Lee regarding left leg pain.

AR at 324-25. Dr. Lee notew redness or bruising on the left knee, but some fluid,
a reduced range of motiorid. at 325. Dr. Lee also notedat Plaintiff walked with a
limp, and the mobility of ls knee cap was reduceltl. Dr. Lee prescried Percocet and
rest, with a referral to orthopedicdd. That same date, radi@ghs of Plaintiff's left
knee were taken. AR at 293. Dr. Brickmaoted left knee ostedéritis with “a large
posterior superior patellar spur, loss ofrepatellar space, and posterior epicondyl
spurring.” 1d. Dr. Brickman further noted “[aliny suprapatellar bursa effusion i
suggested on one view[,] [and]ractures are absent.ld.

On September 2, 2009, Plaintiff was sésnJohn R. Klein, M.D. regarding hig
knee pain. AR at 353-56. DKlein's examination of s left knee “reveal[ed] good
[range of motion;] . . . [a] mild medialnd lateral joint line tenderness . . . [m]otd
strength is intact . . . [and] [n]Jo numbnesstingling in either lower extremity.”ld. at
354, 356. Dr. Klein indicated &k “[x]-rays of the left knee xeal degenerativarthritis.”
Id. at 354, 356. Dr. Klein asssed degenerative joint diseasdPtintiff's left knee, and
gave a cortisone shold. at 353-56.

On October 21, 2009, Plaintiff was sdsnEnrique Suarez, ND. for a consultive
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examination. Dr. Suarez notdmt Plaintiff had some prodans with his right meniscus
but “underwent arthroscopic iggery, with an apparent goaésult.” AR at 280. Dr.
Suarez further notes that the left knee idbéoevaluated further by Dr. Klein after an
initial diagnosis of arthritisld. Dr. Suarez also notes tHaintiff was taking ibuprofen
and Flexeril, but obtaing only minor relief. Id. Dr. Suarez’s physical examination
indicated that Plaintiff “was able to squaith some minimal pain . . . 90 percent
normal[,] [and] [tlhe right knee showed ZXtepitus[,] [t]he leftknee showed normal
range of motion, with minimal jpa at the end of the test.ld. at 281. Dr. Suarez’s
impression, however, stated that “[tlhe rigknee appeared to be normal after the
arthroscopic surgery years ggdtlhe left knee sbwed 1+ crepitus, and [Plaintiff] ig
using a cane for assistancdd. Dr. Suarez indicated thata#tiff could stand 6—8 hours
in an 8 hour day, uses asssstive device, and could oceaslly climb ramps, stairs,
ladders, ropes, and scaffolds; occasionally stoop, kneel; and istadlim his ability to
crouch, crawl, reach, handle, finger, and fe@dlR at 283—-84. On October 13, 2009,
additional radiographs of Plaintiff's cervicapine were taken and compared with the
August 7, 2009 films.Id. at 292. Robert LReese, M.D. noted “[n]o significant interval
change since the pervious study other thantttehead was tilted slightly to the left op
the current study.”ld. Dr. Lee’s assessment on the sasage indicated cervical sping
weakness and mild pawith motion. Id. at 317. On October 2@009, Plaintiff saw Dr.
Lee for right neck pain.ld. at 313-14. Dr. Lee assesgmuksible bursitis tendonitis o
inflammatory arthritis and brachial neuritis @diculitis not otherwis specified. AR at

314. On October 28, 200PJaintiff had additional radiogphs of his right shouldeid.
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at 291. Dr. Brickman noted an “[a]bnormatator cuff” with a “loss of shoulder rotatol

cuff space suggesting a torotator cuff[;] [tlhe AC joint shows slight cystic change of

the acromion opposite the clavigle[flractures are absent.”Id. On the same date
Plaintiff saw Dr. Klein regardip his right shoulder pain.Id. at 352. Dr. Klein’s
examination “revealled] almost complete fg@ of motion] of the shoulder[;] [n]o
evidence of instability[;] [and]s]trength is intact.”ld. Dr. Klein assessed right shouldg
degenerative joint disease and adminesiea cortisone shot. AR at 352.

On April 7, 2010, Plainti had radiographs of both higght and left shoulders ang
acromioclavicular joints. AR at 290. Redimg Plaintiff's left shoulder, Dr. Brickman
noted a “narrowing of the left A@int[;] . . . slight cystic chnge in the distal clavicle[;]
[flractures are absent[;] [and] [g]rosslthe glenohumeral joint is normalld. Dr.
Brickman found this to indicatéistal clavicular osteoarthritis.ld. Examination of
Plaintiff's left AC joint “showed] the same irregularity ahe distal clavical[;] [and]
[flractures are absent.”ld. Dr. Brickman again indicatke osteoarthritis of the dista

clavicle. 1d. Review of Plaintiff's right should slwed “severe osteoaritis of the right

humeral head similar to 10/26/2009];] . . laege inferomedial humeral head spur[;] . |.

marked loss of glenohumeral joispace];] [and] [t]he left AGoint is narrowed.” AR at
290. Dr. Brickman noted chronic severe arthritld. Review of Plaintiff's right AC

joint indicated that it “remains narrowed, ngaabsent[;] [with] [s]evere left [sic] should
osteoarthritis is present[;]d] [fJractures are absentltd. Dr. Brickman noted “[s]evere
shoulder, humeral head, aA& joint osteoarthritis.Id. Dr. Brickman further noted that

“there is loss of space between humeral haad acromion procesnsistent with an
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abnormal rotator cuff siilar to before.” Id. John Knoblock, FNxamined Plaintiff on
the same date, and assessed left shoulderasyry of clavicles with moderate pain wit
motion and right shoulder tenderness and modeeatewith motions.AR at 307. Nurse
Practitioner Knoblock prescribddratadine, DiphenhydramenHCI, and Ibuprofenld.
On April 14, 2010, Plaitiff saw Dr. Klein for bilderal shoulder painld. at 350-51. Dr.
Klein noted full range of motion, but lackirfg few degrees of full internal rotation o
the right shoulder.” Id. at 350. Plaintiff demonsted “[n]Jo weakness with resisteq
external rotation of the right shoulder tbpositive weakness withesisted external
rotation of the left shoulder.’Id. Plaintiff had a “[flull range of motion of both elbows
and wrists.” AR at 350. Further, “[m]otstrength [was] intaah both upper extremities
. . . [and] [n]Jo numbness or tingling Either upper extremitywas documented.ld.
Reflexes were intact and good range oftioro of the cervical spine without pain wa
assessedld. Dr. Klein assessed a possible rotatdif tear in Plaintiff's left shoulder
and osteoarthritis in his right shoulded. at 351. Dr. Klein also wrote a note to keg
Plaintiff “off work until further notice.” Id. at 404. On April 28, 2010, Plaintiff
followed-up with Dr. Kleinand an MRI was orderedd. at 349.

On June 23, 2010, Dr. Kleiwrote a note placing Plaintiff “off work until furthe
notice.” Id. at 406. On July 15, 2010, Plaffittaw Jennifer Swiney, M.D. “for a pre-
operative clearance for shouldsurgery.” AR at 304. D Swiney also noted that
Plaintiff “walks 2 miles a day in about 45 minutes[.]Jd. Plaintiff had an abnormal
EKG, and as such wasfeered to cardiology fopre-op clearanceld. at 305. On July

16, 2010, Plaintiff saw Dr. Klein garding his left shoulder pain.ld. at 369.

-12 -
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Examination “revealled] full range of motiolslight weakness with resisted external

rotation, positive impingement sign.ld. at 369. Dr. Kleinassessed a left shoulde

=

rotator cuff tear.ld. at 370. On July 21, 2010, Plafhwas again seehy Dr. Swiney to

review laboratory resultsid. at 302—-03. Dr. Swiney notdtiat Plaintiff had been to
cardiology, but Plaintiff didhot yet know the resultsid. at 302. On July 29, 2010
Plaintiff saw Dr. Klein who noted that Plaifits “left shoulder reveal[ed] full range of
motion, positive weakness with resistedeeral rotation, positie impingement[,] [and
an] MRI . . . confirm[ed] a fulthickness rotator cuff tear.Id. at 368.

On August 16, 2010, Dr. Klein performed a “[lleft shoulder arthroscopy,
arthroscopic rotator cuff repair, and acropilasty” on Plaintiff without complications.
AR at 371-72. On August 17, 2010, Plainséfw Dr. Klein after a sgical repair of his
left rotator cuff. AR at 348. Dr. Klein slwed Plaintiff “how todo passive outward
rotation exercises.” Id. On August 25, @10, Plaintiff again saw Dr. Klein, anc
examination “reveal[ed] good passive outward rotatidd.”

On September 8, 2010, Plaintiff saw. OXlein, who showed him “how to do
passive forward flexion and internal rotation exercisekl” Dr. Klein noted that he
“emphasized to him that no activenge of motion is allowed.1d. On September 15,
2010, Dr. Klein examined Plaiff indicating a “full [rangeof motion] of the shoulder,
[and] no pain.” AR at 345. On Octobér 2010, Plaintiff saw Dr. Klein, whose

examination “reveal[ed] full passijeange of motion], [and] no pain.ld. at 344. On

1”4

November 17, 2010, Dr. Klein examined Ptdfrand noted a full range of motion of the

left shoulder, and no significant paiid. at 343. Plaintiff expiesed that he did not want
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to go to physical therapy, $or. Klein instructechim to return to be shown exercisdd.
On November 30, 2010, Plaifitsaw Dr. Klein who noted gabrange of motion of the
shoulder and no significant weaknes$d. at 342. Dr. Kleinshowed Plaintiff the
exercises that he is to ddd.

On April 22, 2011, Plainfii saw Dr. Klein after having begun to develop recurrg

pain. AR at 364. Upon examination, Dr.elfl noted that “the left shoulder reveals fu

range of motion, positive weakness witlesisted internal rotation, positive

impingement.” Id. “His MRI of the left shoulder reas a recurrent rotator cuff tear o
the left shoulder.” Id. On April 25, 2011, Plairffi underwent a “[lleft shoulder
arthroscopy, arthroscopic tedor cuff repair revision, acromioplasty and bice
tenotomy.” Id. at 365—-367.

On December 21, 2011, R&ff was seen by SanjayR. Patel, M.D. “for
evaluation of injury to primarily his leftheulder.” AR at 379-82. Plaintiff indicated
that “his pain level varies fro a 4 out of 10 to an 8 owof 10" and “is located in the
anterior shoulder.”Id. at 379. Plaintiff stated that figithing that he lefts with his left
arm he feels a pins and needles sensatidheiranterior shoutst plus weakness.1d. at
380. Plaintiff stated thdte was taking Tylenolld. Plaintiff further ndicated that he is
able to lift a gallon of milkand approximately thirty (3Qounds with his left arm.d.
Dr. Patel indicated that Plaintiff has unrestd sitting, standing anwalking.” AR at
380. Dr. Patel noted a sligehoulder height discrepaneyd “[rlange of motion of the
left shoulder in abduction is to 160 degfk [florward flexion is to 160 degrees

external rotation is to 5 degreasd internal rotation is normal.”ld. Additionally,
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“[c]ervical range of motion is full.”ld. Dr. Patel further noted that “[p]alpation of th
anterior shoulder produces significant p#wat reproduces his current symptoms .

[and] some diffuse tenderness time left cervical trapezius.”Id. at 381. Dr. Patel
suggested “an anti-inflammatory, a non-naiccaopical analgesic balm and a musc
relaxant as [Plaintiff] continigeeto have some tightness around the shoulder girdée.”
Dr. Patel further opined that Plaintiff woutenefit from two or three joint injections pe
year. Id. Dr. Patel indicated that there were nestrictions on use for Plaintiff's right
upper extremity. AR at 381.

On August 15, 2012, PIdiff saw Shantanu K. ThakuM.D. for a “follow up for
left shoulder pain, radiating to the upper anterior chekt.”at 384. Dr. Thakur notes
Plaintiff's pain as unchanged frothe last visit, and 5/10 currgneand 9/10 at its worst.
Id. Dr. Thakur injected Plaintiff's shoulder with Marcaine and Dexamethasone wit
complication. Id. at 385.

On November 19, 2012, Plaintiff again sBw Thakur regardindpis left shoulder.
Plaintiff reported moderate pain relief aftdére August 2012 shdder injection, but
continued to have chronic paindamweakness at the left shoulddd. at 386. Plaintiff
reported that medications are helping inahgd Medrox, Meloxican, and Tizanidine
HCIl. AR at 386. Dr. Thakur reported tendesa and some painful limitation of range ¢
motion. Id. at 387. Dr. Thakur did not inje&laintiff's left shoulder as “symptoms
[were] under reasonable controlltd. Dr. Thakur assessed Ritff's ability to do work
related activities on that same date. Dr.aHlur indicated thatPlaintiff could sit

continuously for 1-2 hours at a time, for a total of eight (8) hours perldagt 389. Dr.
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Patel further opined that Plaintiff could stamdwalk for one (1) hour per day or a tota
of three (3) hours per dayd. Dr. Thakur stated that Praiff could continuously lift up
to ten (10) pounds, frequently lift 11-2®unds, occasionallliit 21-25 pounds and

never lift more than 26 pounds. AR at 380r. Thakur also stated that plaintiff coul

continuously lift up to terf10) pounds, frequently lift 220 pounds and never lift more

than 21 poundsld. Additionally, Dr. Thakur noted “lifcarry w/ right side only[.]” Id.

Dr. Thakur indicated that Plaintiff could fregptly stoop and squat, never craw or climb,

and frequently reach withis right shoulderld. at 390. Regarding Plaintiff’s right hand
Dr. Thakur opined that Plaintiff cadil continuously perform simple grasping
pushing/pulling of controls, and fine manipulatiold. Regarding Plaintiff's left hand,
Dr. Thakur opined that Plaintiff couldoccasionally performsimple grasping,
pushing/pulling of controls, and# manipulation. AR at 390Dr. Thakur indicated that
Plaintiff could use both his rigland left foot to push leg otrols, as well as using botk
feet together. Id. Dr. Thakur noted that Plaintitiad mild restriction in activities
involving unprotected heightand driving automobile equipnt, but was unrestricteg
being around moving machinery, exposure tot,dfisnes, and gasses, or exposure
marked changes in termmture or humidity. Id. Finally, Dr. Thakir indicated that
Plaintiff activities were moderately limited by paild. at 391.

On April 11, 2013, Plainfi saw Dr. Patel for a follow-upisit. AR at 397-99.
Dr. Patel noted that Plaintiffprior shoulder injection hedul, but “wore off after about
1-1/2 months to 2 months.Id. at 397. Dr. Patedgain injected Platiif's left shoulder

with Dexamethasone sodium phosphad#arcaine, and sodium bicarbonatéd. Dr.
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Patel noted Plaintiff's “[rlage of motion of the leftl®ulder in abduction is to 160

)

degrees[;] [florward flexion ig0 160 degrees[;] externabtation is to 5 degrees an(
internal rotation is normal[;] [and] Jervical range ofmotion is full.” Id. at 398. Dr.
Patel indicated that Plaintiff was to distiome Meloxicam and begiRelafen, continue
on the topical analgesic balm, and tizanidiige.at 399.

On July 23, 2013, Plairff followed up with LaavanyaC. Raju, M.D., reporting
continuing to have “waxingral waning shoulder pain.ld. at 394. Dr. Raju noted that &
medication from Naprosyn to Relaféappears to have helpedid. Dr. Raju further
noted Plaintiff's left showler range of motion “in abdtion is to 160 degrees|;]
[florward flexion is to 160degrees[;] external rotation i® 5 degrees and internd|
rotation is normal.” AR at 395Dr. Raju also noted théfc]ervical range of motion is
full” I1d. Dr. Raju indicated that “[p]alpamn of the anterior shoulder produces
significant pain that reproducgBlaintiff's] current symptoms.” Id. Dr. Raju further

indicated that Plaintiff would “® managed with medicationsld. Additionally, Plaintiff

D

“has had the addition of orpha&drine citrate twice during éhday and tizanidine 4mg onjg
to two at night, all tdoe used as needed(;] [a] topical creaith also be used three to four
times daily.” 1d.

On November 14, 2013, Dr. Patel alassessed Plaintiff'ability to do work
related activities. AR at 400-02. Dr. Patgborted that Plaintiff could sit continuously
for an hour at the time, but had no resioic on the number of hours he could sit during
an 8 hour work day.ld. at 400. Dr. Patel further reped that Plaintiff could stand of

walk for a total of twd2) hours in an eigh@) hour work day.ld. Regarding Plaintiff’s
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left upper extremity, Dr. Patel indicated thaiBtiff could continuously lift up to five (5)
pounds; frequently lift up to ten (10) pounds; occasionally lift up to twenty (20) pou
and never lift twenty-one (21) pounds or motd. Also regarding Plaintiff's left upper
extremity, Dr. Patel opined th&aintiff could carry up tdive (5) pounds continuously;
frequently carry up to ten (10) pounds; ocoasily carry up to twenty (20) pounds; an
never lift twenty-one (21) pounds or moréd. Dr. Patel further opined that Plaintif
could continuously stoopr squat, occasionally climb, amever crawl or reach. AR af

401. Additionally, Dr. Patehdicated “LUE” (left upper extremity) in this sectiord.

Dr. Patel noted that Plaintiff could perfosimple grasping, pushing/pulling of controls

and fine manipulation continuously with hight arm, and occasionally perform simple

grasping and pushing/pulling abntrols with his left armand frequently perform fine
manipulation with his left armld. Dr. Patel indicated that &htiff could use either his
left or right foot, as well as both feet, for repetitive movemelds.Dr. Patel opined that
Plaintiff is unrestricted in hisxposure to dust, fumes, agdses, and to marked changs
in temperature or humidityld. Dr. Patel further opined th&aintiff had mild restriction
being around moving machinery and occupafiahvaving, and modei& restriction in
unprotected heightsld. Finally, Dr. Patel opined th&laintiff's limitation on activities
was moderately severe, but did not indicatether the limitation was caused by pain

fatigue. AR at 402.

I. STANDARD OF REVIEW

The factual findings of the Commissioner shall be conclusive so long as the
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based upon substantial evidence and thermoidegal error. 42J).S.C. 88 405(Q),
1383(c)(3);Tommasetti v. Astru®33 F.3d 1035, I8B (9th Cir. 2008). This Court may

“set aside the Commissioner’'s denial of ity insurance bend@bk when the ALJ's

findings are based on legal error or are sgpported by substantial evidence in the

record as a whole.”Tackett v. Apfel180 F.3d 1094, 1097 9 Cir. 1999) (citations
omitted); see also Treichler v. Comm’r of Soc. Sec. Adn1in5 F.3d 1090, 1098 (9th
Cir. 2014).

1113

Substantialevidenceis “more than a mere sdiia[,] but not necessarily a
preponderance.”Tommasetfi533 F.3d at 1038 (quotingonnett v. Barnhart340 F.3d

871, 873 (9th Cir. 2003))see also Garrison v. Colvirv59 F.3d 995, 1009 (9th Cir

2014). Further, substantial evidence is “such relevant evidence as a reasonable

might accept as adequatesiopport a conclusion.’Parra v. Astrue 481 F.3d 742, 746

(9th Cir. 2007). Where “thevidence can support either outcome, the court may |not

substitute its judgment fdhat of the ALJ.” Tacketf 180 F.3d at 1098 (citinglatney v.
Sullivan 981 F.2d 1016, 1019 (9th Cir. 19923ke also Massachi v. Astrué86 F.3d
1149, 1152 (9th Cir. Z¥). Moreover, the court may notcies on an isolated piece of

supporting evidence, rather ntust consider the entirety dfie record weighing both

evidence that supports as wab that which detracts from the Secretary’s conclusipn.

Tacketf 180 F.3d at 1098 (citations omitted).
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. ANALYSIS

A. The Five-Step Evaluation

The Commissioner follows a five-stegequential evaluation process to asst

whether a claimant is disable®0 C.F.R. § 404.1520(a)(4)lhis process is defined a
follows: Step one asks is the claimant “dosubstantial gainful awity[?]” If yes, the

claimant is not disabled; step two consgldr the claimant has a “severe medical
determinable physical or mental impairment[If'not, the claimant is not disabled; ste
three determines whether the claimant'p@anments or combination thereof meet (
equal an impairment listed in ZD.F.R. Pt. 404, Subpt. P, pd. If not, the claimant is
not disabled; step four considers the claitfmresidual functional capacity and pa

relevant work. If claimant can still do past redat work, then he or she is not disable

step five assesses the claimant’'s residuattional capacity, age, education, and wark

experience. |If it is determined that the glant can make an adjustment to other wo

then he or she is not disable?0 C.F.R. § 404.1520(a)(4)(i)-(v).

2SS

UJ

y

Y

DI

5t

d;

K,

In the instant case, the Alfound that Plaintiff met the insured status requirements

of the Social Security Act through Septber 30, 2014, and was not engaged
substantial gainful activitgince his alleged onset dateAyril 5, 2010. AR at 15. At

step two of the sequential evaluation, theJAbund that “the claimant has the followin

severe impairments: two surgical interventionsthe left shoulder and degenerative joint

disease in left knee Q2CFR 404.1520(c))."ld. At step three, the ALJ found that “[t]he

claimant does not have an impairmentommbination of impairments that meets (

medically equals the severityf one of the listed impaments in 20 CFR Part 404
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Subpart P, Appendix 1 (20 CFR 40420%d), 404.1525 and 404.1526)d. Prior to step
four and “[a]fter careful consideration of tkatire record,” the ALdletermined that “the
claimant has the residual functional capatgyperform medium work as defined in 2D

CFR 404.1567(c) except as follows: can oamaally climb ladders, ropes and scaffold

192)

can frequently climb ramps and stairs, bak stoop, kneel, cuch and occasionally
crawl; and can occasionally reach overhead wighlgift arm.” AR at 16. At step four
the ALJ found that “[tlhe claimant is cdga of performing pastelevant work as a
certified welderl[,] [t]his workdoes not require the perfoamce of work-related activities
precluded by the claimant’s residual ftinnal capacity (20 CFR 404.1565)Id. at 18.
Accordingly, the ALJ determinedah Plaintiff was not disabledd. at 19.

Plaintiff asserts that the ALJ erred in failing to accord sufficient deference to

D

Plaintiff's treating physicians, Drs. Thakur aRdtel, as well as rejecting Plaintiff’'s own
symptom testimony. Pl.’s Opening Br. (Doc. 19) at 16—28.

B. Plaintiff's Symptoms

“To determine whether a claimant’'sstenony regarding ubjective pain or
symptoms is credible, an ALJ must engage in a two-step analytisfenfelter v.
Astrue 204 F.3d 1028, Bb5—-36 (9th Cir. 2007)First, “a claimant who alleges disability
based on subjective symptoms ‘mustoquce objective medical evidence of dn
underlying impairment whichauld reasonably be expected to produce the pain or other
symptoms alleged[.]” Smolen v. Chater80 F.3d 1273, 1281-8®th Cir. 1996)
(quoting Bunnell v. Sullivan947 F.2d 341, 344 (9th Cir. 19919n( bang (internal

guotations omitted))see also Ghanim v. Colvi763 F.3d 1154, 116®th Cir. 2014).
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Further, “the claimant need not show that impairment could esonably be expectec
to cause the severity of tleymptom she has alleged; sheed only show that it could
reasonably have caused somegree of the symptom.”Smolen 80 F.3d at 1282
(citations omitted). “Nor must a claimaptoduce ‘objective medical evidence of th
pain or fatigue itself, or the severity thereof.Garrison v. Colvin 759 F.3d 995, 1014
(9th Cir. 2014) (quotingmolen 80 F.3d at 1282). “[I]f the almant meets this first test
and there is no evidence of malingering, ‘theJ can reject the claimant’s testimon
about the severity of her symptoms oty offering specific, clear and convincing
reasons for doing so.'Lingenfelter 504 F.3d at 1036 (quotir§molen80 F.3d at 1281);
see also Burrell v. Colvin775 F.3d 1133, 1137 (9th C&014) (rejecting the contentior
that the “clear and convincing” requirementheeen excised by prior Ninth Circuit cas
law). “This is not an easy requirement to méEhe clear and conveing standard is the
most demanding required in Social Security casesGarrison, 759 F.3d at 1015
(quotingMoore v. Comm’r of Soc. Sec. Admiaz8 F.3d 920, 92@®th Cir. 2002)).
“Factors that an ALJ may consider weighing a claimant’s credibility include
reputation for truthfulness, inconsistercien testimony or beveen testimony and
conduct, daily activities, and nexplained, or inadequatelxplained, failure to seek
treatment or follow a prescribasburse of treatment.”Orn v. Astrue 495 F.3d 625, 636
(9th Cir. 2007) (quotingair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989%ee also
Ghanim 763 F.3d at 1163The Ninth Circuit Court of Apeals has “repeatedly warned

however,] that ALJs must be especially causion concluding tat daily activities are

inconsistent with testimony about pain, besa impairments that would unquestionably
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preclude work and all the pressures of akptace environment wilbften be consistent
with doing more than merely resting in bed all dayGarrison, 759 F.3d at 1016
(citations omitted). Furthermey “[tlhe Social SecurityAct does not require that
claimants be utterly incapacitated to Bigible for benefits, and many home activiti
may not be easily transferalitea work environment where it might be impossible to r
periodically or take medication.'Smolen 80 F.3d at 1287 n. (Citations omitted). The
Ninth Circuit Court of Appeals recently noted:

The critical differences between activgtief daily living and activities in a

full-time job are that a person has mdexibility in scheduling the former

than the latter, can get help from otlparsons . . . , and is not held to a

minimum standard of performance, &i& would be by an employer. The

failure to recognize these differendesa recurrent, and deplorable, feature
of opinions by administrative law judgessocial securityisability cases.

Garrison, 759 F.3d at 1016 (quotingjornson v. Astrue671 F.3d 640, 647 (7th Cir
2012)) (alterations in origingl “While ALJs obviously mustely on examples to show
why they do not believe that claimant is credible, the @apoints they choose must

fact constitute examples of adader development to satisfige applicable ‘clear and
convincing’ standard.” Id. at 1018 (emphasis in original) (discussing mental hea

records specifically). “Inconsiencies between a claimantestimony and the claimant’s

reported activities provide a valid reason fam adverse credibility determinatiory.

Burrell, 775 F.3d at 1137 (citingight v. Soc. Sec. AdmjriL19 F.3d 789, 792 (9th Cir

1997)).

pSt

lth

Here, the ALJ properly dieeated the two-step process for assessing Plaintiff's

pain testimony. AR at 16. Plaintiff assethat after stating the appropriate test, “t
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ALJ launched upon an extensisgmmary of the medical evides in this record, but at
no point did the ALJ connect anything in tkondings to a conclusion that Mendoz
was untruthful in reporting symptoms reldtéo his orthostatichypotension.” Pl.’s
Opening Br. (Doc. 19) at 27The Court notes that Plaifh does not allege suffering
from orthostatic hypotension, but Plaintifftwief is unclear whether his disagreeme
with the ALJ’s assessment lies ver treatment of his knee paon left shoulder pain or
both.

Additionally, Plaintiff provides a cursory reference #recent Social Security
Ruling regarding the evaluation of symptoms in disability claims. Pl.’s Reply (Doc.
at 7; SSR 16-3P, 2016 WL 19029. SSR 16-3p went in&ffect on March 16, 2016,
after the ALJ’s assessment in this caseR 38-3p supersedes SSR 96-7p, the previ(
policy governing the evaluation of symptamSSR 16-3p, 2016 WIL119029, *1. The
ruling indicates that “we are eliminating thise of the term ‘credibility’ from our sub-
regulatory policy, as our regulatis do not use this termid. Moreover, “[ijn doing so,
we clarify that subjective synpm evaluation is not an examination of an individua

character[;] [ijnstead, we i more closely follow our rgulatory language regarding

a

26)

DUS

symptom evaluation.ld. This ruling is consistent with the previous policy, and clarifies

rather than changes existing la@ompareSSR 16-3p with SSR 96-7p (both rely on tw
step process followed by an evaluationctdimant’s testimony rad contain the same

factors for consideration).

The ALJ correctly observed that Plafh“alleges knee pain, but there are njo

treatment records for his knee condition.” AR16, 18. The ALJ went on to note tha
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“the claimant stated there are times whenshegnable to standecause of knee pain, bu
as recently as six monthego he stood for six houns line waiting to cross the
international border.” Id. at 16. The ALJ further notethat Plaintiff “is capable of
domestic and international trayélving visited family and feinds in southern Californig
and in Mexico.” Id.  Additionally, theALJ observed that “[&] recently as July 23,
2013, there was no mention ofdepain in Dr. Patel’s treatmienotes, only left shouldern
pain.” Id. at 16-17, 18. Further, the ALJ statbdt “Dr. Patel noted the claimant take
over-the-counter medication to manage his paind. at 17, 18. The ALJ also
highlighted claimant’'s statement during aralenation “that he walks two miles a day i
about 45 minutes.” Id. at 17 (citations omitted). Rally, the ALJ need that on
November 14, 2011, Dr. Klein cleared Rl for return towork. AR at 18.

The Court finds that the Al provided specific reasol@r discounting Plaintiff’s
testimony which are supported by staipdial evidencen the record. See Tommasetti v

Astrue 533 F.3d 1035, 1040 (¥hCir. 2008). “If the Al’’s credibility finding is

supported by substantial evidence in the mécowe may not engage in second-guessing.

Thomas v. Barnhar278 F.3d 947, 959 (9th C2002) (citations omitted).

C. Treating Physician Opinions

—3

S

-

Plaintiff asserts that the ALJ rejectdte Assessments of Drs. Thakur and Patel

without sufficient rationale for doing so. Pl’s Opening Br.(Doc. 19) 19-24.

Conversely, the Commissioner argues that Ab.J’s reasoning was sufficient. Def.’s

Response (Doc. 25-1) at 6-10.

“As a general rule, more weight shoulddieen to the opimn of a treating source
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than to the opinion of doctors wido not treat the claimant.Lester v. Chater81 F.3d

821, 830 (9th Cir. 1996) (citing/inans v. Bower853 F.2d 643, 647 (9th Cir. 19873ke

also Garrison v. Colvin759 F.3d 995, 1012 (9th Cir. 20). “The opinion of a treating
physician is given deference because Ikeemployed to cure and has a greater
opportunity to kow and observe the patient as an individudlérgan v. Comm’r of the
SSA 169 F.3d 595, 600 (9th Cir. 1999) (quotfBgrague v. Bower812 F.2d 1226, 1230
(9th Cir. 1987) (citations omitted)). “The ALmay not reject the opinion of a treating
physician, even if it is contradicted byetlopinions of other doctors, without providing
‘specific and legitimate reasons’ supported $ybstantial evidencen the record.”
Rollins v. Massanayi261 F.3d 853, 856 (9th Cir. 2001) (citiRgddick v. Chaterl57
F.3d 715, 725 (& Cir. 1998));see also Orn v. Astrud95 F.3d 625, 63@th Cir. 2007);
Embrey v. Bower849 F.2d 418, 42(9th Cir. 1988).“The ALJ can meet this burden by
setting out a detailed and thorough summary of the facts and conflicting clipica
evidence, stating his interpretati thereof, and making findings.Embrey 849 F.2d at
421 (quotingCotton v. Bowen799 F.2d 1403, 140(9th Cir. 1986)). Moreover, “[e]ven
if a treating physician’s opiniois controverted, the ALJ muptovide specific, legitimate
reasons for rejecting it.”ld. (citing Cotton 799 F.2d at 1408). Additionally, “[a]
physician’s opinion of disability ‘premisetb a large extent upon the claimant’s own
account of his symptoms and limitations’ miag disregarded where those complaints
have been ‘properly discountedMorgan, 169 F.3d at 602 (quotinigair v. Bowen 885

F.2d 597, 605 (9th Cir. 1989¢itations omitted)). “Similay, an ALJ may not simply

reject a treating physiais opinions on the ultimatissue of disability.” Ghanim v.

- 26 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Colvin, 763 F.3d 1154, 1161 (9thrCR014). “[T]he more consistent an opinion is wit
the record as a whole, the more weight wi# give to that opinion.” 20 C.F.R. §
404.1527(c)(4).

The ALJ provided a detailed and thorowgghmmary of the medical evidence, the

h

n

concluded “[tlhe undwsigned assigns little evidentiary weight to the medical source

statements of Dr. Thekur [sic] and Dr. Paslthey are overly rasttive based on the
overall record and the objectievidence therein.” AR at 18 (citations omitted). “Th
ALJ must do more than state conclusionfig]Smust set forth [her] own interpretation
and explain why they, rather th#me doctor’'s are correct.Garrison v. Colvin 759 F.3d
995, 1012 (9th Cir. 2M) (citations omitted). Furthermar“[tlhe ALJ is required to
consider the factors set out in 20 CFRIG4.1527(c)(2)-(6) in dermining how much
weight to afford the treatinghysician’s medical opinion."Ghanin 763 F.3d at 1161;
Garrison, 759 F.3d at 1012 n. 5The ALJ did not do so herand as such, failed to se
forth “specific and legitimate” reasons supeor by “substantial edence in the record”
for her dismissal of Drs. Ekur and Patel's opinionsSee, e.gRollins 261 F.3d at 856.
Although the Commissioner outlines arguablgitienate reasons that the ALJ rejecte
the treating physicians testimony, this Court is bound “to review the ALJ's deci
based on the reasoning and factdimldings offered by the ALJ—nopost hoc

rationalizations that attempt to intuit whhe adjudicator may have been thinkindgfay

v. Comm’r of Soc. Security Admirb54 F.3d 1219, 1225 #® Cir. 2009) (citations

omitted).
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D. Remand for Further Proceedings
“[T]he decision whether t@emand the case for additidrevidence or simply to
award benefits is within tha@iscretion of the court.””Rodriguez v. Bowei876 F.2d 759,
763 (9" Cir. 1989) Quoting Stone v. Hecklei761 F.2d 530, 533 (9 Cir. 1985)).
“Remand for further administrative proceeglé is appropriate if enhancement of tf
record would be useful.’Benecke379 F.3d at 593c{ting Harman v. Apfel211 F.3d
1172, 1178 (8 Cir. 2000)). Conversely, remand for award of benefits is appropriats
where:

(1) the ALJ failed to provide legallgufficient reasons for rejecting the

evidence; (2) there amo outstanding issues tmatist be resolved before a

determination of disabilitgan be made; and (3)ig clear from the record

that the ALJ would be required tonfl the claimant disabled were such
evidence credited.

Benecke379 F.3d at 593 (citatior@mitted). Where the test mset, “we will not remand
solely to allow the Al to make specific findings. ...Rather, we take the relevarn
testimony to be established as tarel remand for an award of benefitdd. (citations
omitted); see also Lester v. Chate81l F.3d 821, 834 (9tlir. 1995). “Even if those
requirements are met, though, we retdlaxibility’ in determining the appropriate
remedy.” Burrell v. Colvin 775 F.3d 1133,141 (9th Cir. 2014).

Here, the ALJ committed legal error ineeting treating physicians Drs. Thaku
and Patel’'s opinion evidencéViewing the record as a lole [this Court] conclude[s]
that Claimant may be disabled. But, beeatle record also contains cause for serig
doubt, [the Court] remand]s]. .. to the ALJ for futher proceedings oan open record.”

Burrell, 775 F.3d at 1141-42. The Court expresses no view as to the appropriate
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on remand.

V. CONCLUSION

In light of the foregoing, the Court REERSES the ALJ’s decision and the case|is

REMANDED for further proceedings consistent with this decision.

Accordingly, IT ISHEREBY ORDERED that:

1) Plaintiff's Brief for Plantiff (Doc. 19) is GRANTED,;

2) The Commissioner’s decision is REVERSED and REMANDED;

3) Upon remand, the Appeals Councillvemand the case back to an ALJ gn
an open record; and

4) The Clerk of the Cousghall enter judgment, and céoss file in this matter.

Dated this 26th day of September, 2016.

&n. )

Honorable Bruce G. Macdonald
United States Magistrate Judge
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