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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Shad Daniel Armstrong, No. CV-15-00358-TUC-RM
Petitioner, ORDER
V.

Charles L Ryan, et al.,

Regpondents.

On February 14, 2019he Court granted Petitioner Shad Daniel Armstrong
motion for access to his relatives the grounds that A.R.8.13-4433 does not apply tc
these federal habeas proceedings directlyroutfh the adoption of itgpecific limitations
under the federal Crime Victims’ Rights Act (“CVRA"). (Doc. 123gnding before the
Court is Respondents’ motionrfeeconsideration. (Doc. 196 As directed by the Court
(Doc. 134), Petitioner filed a response on Mia8¢ 2019 (Doc. 141). Crime victims S.A
G.A., LA, CJ., and J.W. (the “Victimsjled a joinder in Repondents’ motion for
reconsideration on March 15, 2019. (Doc. 143.)

l. Legal Standard

Motions for reconsideration should eanted only in rare circumstanceSee

Defenders of Wildlife v. Browner, 909 F. Supp. 1342, 1351 (D. Ariz. 1995).

“Reconsideration is appropriate if the disteaurt (1) is presentewith newly discovered
evidence, (2) commgd clear error or the initial decisiavas manifestly unjust, or (3) if

there is an intervening ahge in controlling law.”School Dist. No. 1J, Multnomah Cnty.
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v. ACandS Inc., 5 F.3d 1255, 1263 (9t@ir. 1993). Motions for reconsideration will

ordinarily be denied “absent a showing of nfiesti error or a showingf new facts or legal
authority that could not have been broughthte Court’s] attention earlier with reasonab
diligence.” LRCiv 7.2(g)(1).

Pursuant to the Local Rules of Civildeedure, “[n]Jo motiorfor reconsideration
may repeat any oral or writtemgument made by the movantsumpport of or in opposition
to the motion that resulted the Order.” LRCiv 7.2(g)(1). Motions for reconsideratid
should not be used for the purpose of askinguat “to rethink what the court had alread
thought through—rightly or wrongly.” Defenders of Wildlife, 909 F. Supp. at 1351
(internal quotation marks omitted). Meresagreement with a prewus order is an
insufficient basis for reconsideratiofee Leong v. Hilton Hotels Corp., 689 F. Spp. 1572,
1573 (D. Haw. 1988).

[I.  Discussion

Respondents’ Motion for Reconsideraticpeats arguments already consider
and rejected by this Court, in violation of Rule 7.2(g)(1) of the Local Rules of (
Procedure. Although Respondénislation of Rule 7.2(g)(1)s itself “grounds for denial
of the motion,” LRCiv 7.2(g)(1), the Court lnevertheless analyze whether Responde
have identified any propergunds for reconsideration.

Reconsideration is not appropriateséad upon newly discoved evidence or an
intervening change in law, as Respondeotgot identify any new evidence or intervenir,
legal authority that could not have beemught to the Court’'s attention earlier wit
reasonable diligence. Respontderely upon the same nomlding District of Arizona
cases that they repeatedllied upon in prior briefs. Gompare Doc. 126 at 6-9ith Doc.
88 at 3; Doc. 94 at 10; Doc. 119 at 45T)he Court previously dtinguished those cases

finding that no prior District oArizona case addressing the victim contact issue prese

1 Although Respondentsainot previously cite #July 21, 2015 order i@happel v.
Ryan, CV-15-478-PHXSPL, they certainly could havevith reasonable diligence
Furthermore, the Febrna12, 2019 order irBearup v. Ryan, CV-16-3357-PHX-SPL,
could have been brought to this Court’s ditamprior to the Court’'sssuance of the order
for which Respondents noseek reconsideration.
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“the complex factual issues alleged herattthe victims in the case are also fami
members who represent a poteitiantapped ad primary source ahitigation to which

Petitioner was denied access bylagpion of state law, and that Petitioner has now be
informed that Petitioner's mother refusts receive correspondence from Petitionet

defense team during federal habpasceedings.” (Doc. 91 at 2-3.)

Respondents argue that reconsideraigsoappropriate because the Court did not

address two of Respondentsgaments: that Petitioner's motidails to present a case oy

controversy, and that apohg the Arizona Victims Bl of Rights (*VBR”), and

specifically, A.R.S. § 13-4433, is consistent with the CVRIA the extent Respondent
are contending that the Court overlooked ¢hemtters, they armcorrect. The Court
specifically rejected the latter argumamits February 14, 2019 orderSe¢ Doc. 123 at 2
(“The Court . . . rejects Respdents’ . . . argument thanfiormally’ enforcing the terms

of the VBR in these proceedings consistent with a libekanterpretation of the federal

CVRA.").) The Court implicitly rgected the former argument; the Court found that A.R|

8 13-4433 does not apply to these federal hapyereedings, and thus it follows that the

y
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was no need for Petitioner to attempt to comply with A.R.S. § 13-4433 prior to bringingc

the victim contact issue before the Coul. any event, Petitionattid comply with the
contact requirements of A.R.S. 8§ 13-4483attempting to send a letter to Petitioner|
mother through the Attoay General’'s office. See Doc. 119 at 7; Doc. 21-8 at 32.) H
also satisfies the Article Il “injury-in-factStanding requirement by alleging an intent

engage in a constitutionally pemted course of conduct—askiagictim-relative directly

for an interview—that is prosired by a statute for which vetions carry a credible threalt

of disciplinary action.See Susan B. Anthony List v. Driehaus, 573 U.S. 149, 163-65 (2014
(a threat of “administrative action, like arr@stprosecution,” is sufficient for Article 1lI

standing).

Respondents argue that the Court errechsracterizing the VBR as a mere state
procedural rule that could be set asidefederal court. (Doc. 126 at 3.) Agair,

Respondents are incortgim its February 14, 2019 ordéing Court specifically recognizec
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the “procedural and substantive rights” ticatme victims are granted under the VBHR
(Doc. 123 at 1.) Further, Respondents inaa@ly characterize this Court’s order §
ignoring provisions of the Arana Constitution, which providesctims the right to refuse
an interview, but, notablyjoes not prohibit defendants defense counsel from directly
contacting victims.Compare A.R.S. Const. Art. 2 8§ 2.1(A)(3ith A.R.S. § 13-4433(B)
and Rule 39, Ariz. R. Crim. P. Only Ariza's implementing legislation and state rulg

prohibit direct contact with victims; € substantive rights embodied in the stg

constitution do not. The Swatalso cites no authority fdhe proposition that a state

constitution can affect federal judicial gmeedings. Finally, Rpondents have nof
identified any authority, much less any bindaxghority, holding that A.R.S. 8 13-4433 i
directly controlling in federahabeas proceedings, nor hakey identified any clear errof
or manifest injustice in theddirt’s refusal to adopt the spacifimitations of A.R.S. § 13-
4433 into the protections alreadorded habeas victims under the CVRA.

As non-parties, the Victims do not hawe right to directly file, or join in
Respondents’ filing, in this habeas proceediMiile they may assetthe rights granted to
them under the CVRAsee 18 U.S.C. § 3771(b)(2)(B), the &tims’ motion does not asser
or ask for enforcement of a specific riglmder the CVRA. Nonetheless, the Col
recognizes that it is the Cowgtduty to ensure victims’ rightsxder the CVRA are protectec
in this habeas proceeding. 18 U.S.C. 8 3@){2)(A). The Court notethat the holding of
its February 14, 2019 order does not mea defense counsel’s mduct toward victims

in this case is without constraint. The CVRAtablishes “the right to be treated wit

fairness and with respect for the victim’s dignand privacy.” 18 U.S.C. § 3771(a)(8).

The Court expects all counseltims case to complwith the protections provided by thg
CVRA.

2. None of the cases relieghon by Resgondents hold taR.S. § 13-4433 directly
aplglles to federal habeas proceedings; in tbases, the court exercised discretion to ap
A.R.S. § 13-4433 for purposes effectuating the CVRA.
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[11. Conclusion

Respondents have failedgbow that reconsiderationappropriate based on newly

discovered evidence, an intening change in law, clearror, or manifest injusticeSee
School Dist. No. 1J, 5 F.3d at 1263. Accordinglyheir Motion for Reconsideration will

be denied.

IT 1SORDERED that the Motion for Reatsideration (Doc. 126) denied.

Dated this 18th daof March, 2019.

United States District Judge




