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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Shad Daniel Armstrong, No. CV-15-00358-TUC-RM
Petitioner, DEATH-PENALTY CASE
V. ORDER

Charles L. Ryan, et al.,

Respondents.

Pending before the Court are two maos filed by Petitioner seeking the Court
permission to exceed page limitats found in the District Court’s Local Rules and in &

order entered in this case. (Docs. 83). 8espondents have filed responses to b
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motions and Petitioner has filed replies. (Dd&5-90). For the reasons stated below, the

motions are granted.

Petitioner has lodged a 32-page memoranotusupport of Petitioner’'s motion for
order to show cause why the Federal Publéfender should not be allowed to issue
subpoenaduces tecum on Virginia Ruth Armstrongand have unimpeded access
Armstrong’s relatives. (Doc. 84Simultaneously, Petitioner seeks permission to exc
the 17-page limitation found inocal Rule 7.2(e)(1). (Doc. 83.)

Petitioner has also lodged a 76-page memorandum in support of Petitig
request for evidentiary development (lodggddoc. 86) and a ntion to exceed the 60-
page limitation for evidentiary developmemibtions imposed in the case managemsé
order (“Order”) (Doc. 5). (Doc. 85.)
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DISCUSSION
I. Motion for Leave to File Motion foOrder to Show Cause that Exceeds t
Page Limitation (Doc. 83)

Petitioner has alleged thagtiprotections afforded ttrime victims under Arizona
law prohibited his defense team from dtlgcontacting his mother, adoptive father, ar
half-sister, resulting in an @@mplete mitigation defens@etitioner further alleges tha

the State’s continued reliance on those lalgaies him a vehicle for vindicating hi

federal constitutional rights. He requests letvéile a motion inexcess of the 17-page

limitation found in Local Rule 7.2, requestirgpl/e to file an order to show cause why
should not be allowed to issue a subpoenees tecum on his mother, and have
unimpeded access to his relatives. Petitioasserts good cause for the motion
demonstrated by the necessity address an issue of first impression in federal cg
under the First, Sixth, Eighth, and Fourteenth Amendments.

Respondents urge the Court to deny Retér's motion for leave to file an orde
to show cause and instru®etitioner to file an anmeled motion for evidentiary

development that includes this request. Bec#@lusemotion for leavéo file a motion for

an order to show cause ¢sirrently only lodged beforéhe Court, the Court does nagt

consider whether this motiois the proper praadural vehicle toaddress Petitioner’s
request; the Court addresses only Petitionextgiest to exceed page limitations in th
motion at issue.

Respondents contest Petitioner's assetttiah the motion is necessarily lengthig
because it involves an issue fokt impression in federal court and note that Petitior
has already extensively briefed this issnehis Petition and othefilings. The Court
disagrees. Although the victimontact issue has been added in other cases in thi
District, the Court finds that none of those cases have required the Court to consic
complex factual issues alleged here: thatvibBms in the case are also family membe
who represent a potentially untapped agmdimary source ofmitigation to which

Petitioner was denied access bylagpion of state law, and that Petitioner has now be
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informed that Petitioner's mother refuses receive correspondence from Petitionet
defense team during federal habeas proceedings.

Having reviewed the motion to excepdge limitations and the accompanyir
lodged motion, the responsand the reply, the Court find2etitioner has demonstrate

good cause for filing a motion that a@eds the page limits, and will addres
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Respondents’ arguments thae ttnotion for leave to file an order to show cause should

be denied when the motias fully briefed.

II. Motion for Leave to He Motion for EvidentiaryDevelopment that Exceeds

the Page Limitation (Doc. 85)

According to Petitioner, his Motion fdtvidentiary Development exceeds the 6

page limitation imposed by th{Sourt notwithstanding his effts to excise unnecessar
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legal argument and to make the summargaxfh exhibit more concise. Petitioner assefrts

that the length of the petition, response, amply, as well as # number of exhibits
addressed in the Motion for Elentiary Developmendemonstrate good cause to exce
the page limitation. (Doc. 85.)

Respondents argue that Petitioner hasdaemhonstrated goodause because th¢
length of the Petition and subseqtériefs is irrelevant téhe length of his Motion for
Evidentiary Development, and further, undenesv. Barnes, 463 U.S. 745, 754 (1983)
and Smith v. Robbins, 528 U.S. 259, 288 (2000), caet has a duty to winnow theq
exhibits and argument to those mostehk to warrant relief.(Doc. 87.) The Court
disagrees.

Respondents’ argument fails to distinguisttween the role of appellate couns
and habeas counsel. A habeas petition idasiechance for most capital defendants
present federal challenges to their convictiand sentences. Unlike appellate practice,
which counsel is advised to fmnow” issues and has norstitutional duty to raise every
non-frivolous claim see Jones, 463 U.S. at 754, anRobbins, 528 U.S. at 288, counse
representing a petitioner in a capital habea® t&s a professional obligation to raise

colorable claimsSee Am. Bar Ass’n Guidelines for the Appointment & Performance
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Def. Counsel in Death Penalty Cases (“ABAiidelines”) 10.15.(C) (rev. ed. 2003)
(directing federal habeas counsel “to litigate all issues, whether or not previg
presented, that are arguably meritorioasid “make every professionally appropria
effort to present issues ammanner that will preserveeim for subsequent review”).
Respondents also fail teupport their argument th&etitioner has a duty tg
“‘winnow” the number of poffered exhibits. Respondentaay of course argue, in

response to Petitioner’'s Motion for Evidentiddgvelopment, that the proffered exhibit

are irrelevant or cumulative, but the Cofinds no support for Respondents’ argument

that Petitioner should “winnowtiis exhibits to present juttte most compelling exhibits
in support of his claims.

Finally Respondentsirguethat the winnowing procesand page limitations are
especially appropriate in habeas casssder the AEDPA’s restrictive review
Respondents’ view fails to take into accouhé procedural exp#éons available to
petitioners that might allow them to preseew evidence and new claims in a fedet
habeas petition.

Having reviewed the motion to excepdge limitations and the accompanyir
lodged motion, the responsand the reply, the Court find2etitioner has demonstrate
good cause for filing a motiondhexceeds the page limits.

[1l._Motion for EvidentiaryDevelopment (Doc. 86)

Finally, on the Court'sown motion, Petitioner’'s lodgl motion for evidentiary
development (Doc. 86) shall be construedaa8\otice of a Requst for Evidentiary
Development.”

Accordingly,

IT ISHEREBY ORDERED that Petitioner's motion fdeave to file the motion
for order to show cause why the Federal Pubkfender should not kalowed to issue a

subpoenaduces tecum on Virginia Ruth Armstrongand have unimpeded access

Armstrong’s relatives that exceeds the page limitation of Local Rule 7.2(e)(2) (Dog.

is granted.
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IT ISFURTHER ORDERED that Petitioner's Motion foLeave to File Motion
for Evidentiary Development that Exceeds the Page Limitation (Doc. §Bnsed.

IT ISFURTHER ORDERED that the Clerk of the Got is DIRECTED to file
Petitioner's proposed motionsdged at Documents 84 and B6the Court’s electronic
docket, and to enter Document 86 as atitdoof Request for Evidentiary Developmen|
in the Court’s electronic docket.

Dated this 4th daof June, 2018.

United States District Jiidge




