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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Heulon Brown, No. CV-15-0446-TUC-LK
Petitioner, ORDER
V.

Charles L. Ryan, et al.,

Regpondents.

Petitioner Heulon Brow has filed a Petition for Writ dflabeas Corpus pursuan
to 28 U.S.C. § 2254. Before the Coure d@he Petition (Doc. 1Respondents’ Answer
(Doc. 10), and Petitioner's Rgphand three supplements (Bod8-21, 26). The partieg
have consented to Magistrakedge jurisdiction. (Doc. 14.)

FACTUAL AND PROCED URAL BACKGROUND

Brown was convicted in ¢hPima County Superior @Qd on one count of first-

degree murder; one count of first-degree buyglawo counts of aggravated assault of

30
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a

minor under fifteen; three counts of aggravated assault, deadly weapon/dangero

instrument, firearm; and four counts aftempted armed robbery. (Doc. 10, Ex. B
Brown was sentenced to concurrent prisamgg the longest odvhich is twenty-five

years to life. id.)

The Arizona Court of Appeals sumnmd the facts in support of Brown's

convictions:

One evening in August 2010, foumaad, masked men, including Brown,
went to the door of an apartmeand a fifth man, E.V., who was not

)
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masked, was forced tenter the apartment @unpoint ahead of them.
Immediately after opening the door, E.V., who was known to the
apartment’s occupants, dropped to tloer, placed his hads on his head,
and curled into a ball while the guem ordered the occupants to “get on
the ground.” One of those occupantd,,had a gun and shot at the masked
men, killing Michael White and injurin@rown. During tle exchange, J.J.
and A.B., a minor who was in the apaeim, also were shot and injured.

(Id., Ex. C at 2.)

Brown appealed and the Arizona CourtAgpeals affirmed his convictions an(
sentencesld., Exs. C, E, H.) Browrs Petition for Review to thArizona Supreme Court
was denied.Id., Exs. K, M.) Brown filed a Noticef Post-conviction Relief (PCR)Id,

Ex. N.) He subsequently withelv the notice because an intigator was unable to locate

witness Eduardo Vega, who svéhe intended source of newly discovered evidence
Brown intended to present in a PCR proceedil, Ex. O.)
DISCUSSION

Brown raises six claims. (Doc. 1.) Respents contend Claim 4 is procedural

defaulted, and the Court will first examinghether that claim iproperly exhausted.
Respondents concede the remdair of the claims were pregy exhausted and the Cout
will review them on the merits.

EXHAUSTION

Principles of Exhaustionand Procedural Default

A writ of habeas corpus may not beugted unless it appears that a petitioner |
exhausted all available state cawtnedies. 28 U.S.C. § 2254(b)(%&e also Coleman v.
Thompson 501 U.S. 722, 731 (1991). To prolyeexhaust, a petitioner must “fairly
present” the operative facts and the federall lgggory of his claims to the state’s highe
court in a procedurally appropriate mann@iSullivan v. Boerckel526 U.S. 838, 848
(1999);Anderson v. Harlesg159 U.S. 4, 6 (1982Picard v. Connor404 U.S. 270, 277-
78 (1971).

In Arizona, there are two primary procedlly appropriate avenues for petitione

to exhaust federal constitutional claims: dirappeal and PCR qreedings. A habeasg
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petitioner’s claims may be preded from federal review in two ways. First, a claim m
be procedurally defaulted inderal court if it was actually raised in state court but fou
by that court to be defaulted on state procedural gro@aleman 501 U.S. at 729-30.
Second, a claim may be proceally defaulted if the petitiondriled to present it in state
court and “the court to which the petitioneowld be required to psent his claims in
order to meet the exhaustion requiremamuld now find the claims procedurally
barred.”Coleman 501 U.S. at 735 n.kee also Ortiz v. Stewart49 F.3d 923, 931 (9th
Cir. 1998) (stating that the district courtust consider whether the claim could |

pursued by any presently aladle state remedy). If no remies are currently available

pursuant to Rule 32, the claim is “techriiga exhausted but procedurally defaulted.

Coleman 501 U.S. at 732, 735 n.%ee also Gray v. Netherlan818 U.S. 152, 161-62
(1996).

Because the doctrine of procedural défési based on comity, not jurisdiction
federal courts retain the powt consider the merits gfrocedurally defaulted claims
Reed v. Ros#68 U.S. 1, 9 (1984). However, the @owill not review the merits of a

procedurally defaulted claimnless a petitioner demonsgatlegitimate cause for the

failure to properly exhausthe claim in state courtnd prejudice from the alleged

constitutional violation, or shows that a fundanta¢ miscarriage of justice would result if

the claim were not heard on the merits in federal cQaterman 501 U.S. at 750.
Claim 4

Brown alleges that Arizona’s felony mandstatute is unconstitutional because, |i

his case, its application was premised upanjtistifiable shootingf an intruder by a

victim.?

! In the Reply brief, Brown argues thating accomplice liability for a first-degree

felony murder conviction isnconstitutional because he wast convictedupon proof of

every element of the offense. (Doc. 18 at Thé claim is not proply before this Court
because it was not includievithin the PetitionSeeRule 1 c?(l), Rules Governirgg2254

Cases, 28 U.S.C. fo(?. 2254 (requmné:j getltlon to specidfl grounds for relief). Further,
this claim is procedurally defaulted besa the Arizona Court of Appeals found

waived for failure to ree it in the opening brie(Doc. 10, Ex. C at 19.)
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In his opening appellate brief, Brown ardu®at Arizona’s felony murder statutg
violated Due Process andettEighth Amendmenprohibition on excessive sentence
(Doc. 10, Ex. E at 25 Citing to other states, Browngared that felony murder shoulg
require a mens rea more than that of théeulying felony and that the death must occ
in furtherance othe felony. [d. at 26-27.) He also reliedpon the principle that more
severe punishment is warranted foogh that intentionally cause harrd. (at 28 (citing
Enmund v. Florida458 U.S. 782, 798 (1980).)

It is debatable whether Brown fairlygsented Claim 4 to the Arizona Court (¢
Appeals. It was not articulated to that caarthe same way it is presented in his habe
petition. However, in his appellate brief he cite®ther states that have restricted felo

murder to killings by the feloor co-felons, rejecting it for pustifiable killing of one of

the felons. (Doc. 10, Ex. E 86-28.) Further, the Court of ppals addressed this factual

argument in its ruling.ld., Ex. C at 18.) Regardless oftawustion, below, the Court will
address the claim on the merits.

MERITS

Legal Standards for Relief under the AEDPA

The Antiterrorism and Effective DeafPenalty Act of 1996 (AEDPA) created i
“highly deferential standard for evaluating staburt rulings’ . . . demand][ing] that statq
court decisions be givendlbenefit of the doubtWoodford v. Visciotti 537 U.S. 19, 24
(2002) (per curiam) (quotingindh v. Murphy 521 U.S. 320, 333 11. (1997)). Under the
AEDPA, a petitioner is not entitled to habeasief on any claim “adjudicated on thg

merits” by the state court unless that adjudication:

(1) resulted in a decision that svacontrary to, orinvolved an
unreasonable apgllcatlon of, clearly &ithed Federal law, as determined
by the Supreme Court of the United States; or

(2) resulted in a decision thaivas based on an unreasonable
determination of the facts in light ahe evidence presented in the State
court proceeding.
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28 U.S.C. § 2254(d). The lastlevant state court decisiaas the last reasoned stat

decision regarding a clainBarker v. Fleming 423 F.3d 1085, 1091 (9th Cir. 2005

(citing Ylst v. NunnemakeBb01 U.S. 797803-04 (1991))jnsyxiengmay v. Morga®03
F.3d 657, 664 (& Cir. 2005).

D

N

“The threshold test under AEDPA is whether [the petitioner] seeks to apply g rule

of law that was clearly established at theetims state-court conviction became final
Williams v. Tayloy 529 U.S. 362, 390 (2000). Therefore, to assess a claim u
subsection (d)(1), the Court must first identifie “clearly established Federal law,” i

any, that governs the sufficiency of the alaion habeas review. “Clearly establishe

L’\del

:j"

federal law consists of the holdings of the Supreme Court at the time the petitioner’'s sta

court conviction became finaWilliams 529 U.S. at 365see Carey v. Musladirb49
U.S. 70, 74 (2006).

The Supreme Court has provided @unde in applying each prong of

§ 2254(d)(1). The Court has explained thastate court decision is “contrary to” th

Supreme Court’'s clearly established preceslahtthe decision applies a rule that

1%

contradicts the governing law set forth ilm$le precedents, thereby reaching a conclusion

opposite to that reached bye Supreme Court on a matter of law, or if it confronts a
of facts that is materially indistinguidble from a decision of the Supreme Court b
reaches a different resulilliams, 529 U.S. at 405-0&ee Early v. Packeb37 U.S. 3,
8 (2002) (per curiam). Under the “unreadaeaapplication” prag of § 2254(d)(1), a

federal habeas court may grant relief whestade court “identifies the correct governing

legal rule from [the Supreme] Court’s cases lnuteasonably appliesto the facts of the

set

ut

particular . . . case” or “unreasonably extends a legal principle from [Supreme Gourt

precedent to a new context where it shouldapyly or unreasonably refuses to exte
the principle to a new context where it should appWifliams 529 U.S. at 407. For g

federal court to find a state court’'application of Supreme Court precede

nd

“unreasonable,” the petitioner must show that the state court’s decision was not mere

-5-
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incorrect or erroneous, blwbjectively unreasonableld. at 409;Schriro v. Landrigan
550 U.S. 465, 473 (2007Yisciotti, 537 U.S. at 25. “A state court’s determination tha

113

claim lacks merit precludes federal habeasef so long as “faminded jurists could
disagree’ on the correctness of the state court’s deciditanrington v. Richter 131 S.
Ct. 770, 786 (2011) (quotingarborough v. Alvaraddb41 U.S. 652, 664 (2004)).

Under the standard set forth in 8§ 2254(}){(#abeas relief is available only if th¢
state court decision was based on arasonable determination of the fadtsller-El v.
Dretke 545 U.S. 231, 240 (2005) (Miller-Al). In considering a challenge unde
§ 2254(d)(2), state court factual deterntiols are presumed to be correct, and
petitioner bears the “burden @ébutting this presumptioby clear and convincing
evidence.” 28 U.S.C. § 2254(e)(Landrigan 550 U.S. at 473-7Mliller-El I, 545 U.S.
at 240.

Claim 1

Brown alleges the admission of three inwrdhry statements violated his right t
remain silent and his right to a fair triéh particular, he was questioned in the hospi
after surgery, necessitated by Brown beihgtsiuring the homenvasion underlying his
convictions. Brown alleges he was in paon medication, and doing his best st3
conscious.

The Arizona Court of Appeals denied this claim:

Following the home invasion, Brown, wihad been shot in the chest, was
taken to Tucson’s University Mezhl Center where he underwent
emergency surgery. The same dayproximately six hours after the
surgery, police detectivepiestioned him about thecident (the August 26
interview). At the beginning of thenterview, Detective Diaz informed
Brown that he was beindetained and advised him of his rights pursuant
to Miranda, after which Brown said, “l answer gour questions.”
Although Brown had beegiven medication, Detéiwe Cassel noted that
the conversation was “normal” anf@toherent,” and “nothing ... was
limiting [Brown’s] ability to communicate.” Diaz similarly noted that
Brown was lucid and able to engage active conversation. At the
conclusion of the interview, Browmas informed he was under arrest.

1 6 At approximately two o’clock the lfowing morning, Diaz returned to

the hospital and continued questioniBgown (the August 27 interview).
The detective asked, “Obviously, yoemember your rights from yesterday

-6 -
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and you still undestand them, we're still goodith that? Yeah?” Brown
responded, “Ah-[h]ah,” and proceedéa answer questions. At no point
during either interview did Brown invokleis right to remain silent or his
right to counsel. Finallyseven days later, whilill ho%pltallzeq, Brown
initiated a conversation with Diagthe September interview). The
detective did not remind him of hisghts, and Brown made additional
statements. Before trial, Brown movtmlgjlﬂ)press all of his statements on
the ground he had not given them vdamly. The trial court denied the
motion after conducting an evidentiamgaring, and statements from the
three interviews were introduced at trial.

[A]lthough detectives observed th&rown was “hooked up to many
monitors and ... an 1V,” and that he apped to be in pain, they testified he
was “lucid” and able to engage inti@e conversation, his answers to their
questions were coherent and respesisand “nothing ... was limiting his
ability to communicate.” Brown at ongoint requestegbain medication,
and the nurse infored him she would provide ¢hmedication as soon as
the interview was over. Brown did nask for the questiong to stop, nor
did he repeat his requdst pain medication.

{1 10 The detectives mad® promises or threats to Brown. And, after
informing him of the nature of the ggsteons they wanted to ask, about a
minute into the encounter the detectivead him his rights, which he said
he understood. Brown agreed to tone answering quéens, and did so
for about an hou Nothing in the recordingf the interview or the
suppression testimony indiea Brown’s will had beenverborne. The trial
court reviewed and considered thedimurecording of the interview when
determining voluntariness, as have,wed it supports the court’s ruling.
Under these circumstances, we find adause of discretion in the court’s
finding that Brown’s statementsvere voluntary. And because his
ar%uments relating to the voluntargseof the statements given in the
subsequent interviews hinge on a findofgnvoluntarinessn the first, we
need not address them.

(Doc. 10, Ex. C at 3-6.)

A defendant is deprivedf due process if his conviction is founded upon
involuntary confessionSee Dickerson v. United Statés30 U.S. 428, 432 (2000). T
ensure due process, the testdetermining the voluntarines$ a suspect’s confession i
whether, considering all thercumstances, the governmestitained the statement by
physical or psychological coercion or bydutement so that ¢hsuspect's will was
overcomeSee United States v. CoutchaviE60 F.3d 1149, 115@®th Cir. 2001) (citing
Haynes v. WashingtoB873 U.S. 503513-14 (1963)).
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Utilizing the totality of the circumstances test, both the characteristics of

accused and the details of tiiterrogation are considere8ee Dickersgn530 U.S. at

434; see also Haynes873 U.S. at 513-14. The circumstas to be considered includs:

(1) whether there was policeamwion; (2) the length of thaterrogation, its location and
its continuity; (3) whether police advised thaspect of his rights; and (4) whether the
were any direct or implgk promises of a benefi€Clark v. Murphy 331 F.3d 1062, 1072
(9th Cir. 2003),overruled on other groundby Lockyer v. Andrades38 U.S. 63, 71
(2003). “A statement is involuntary if it is eatted by any sort of threats or violenc
[or] obtained by any direct or implied prasas, however slight, [or] by the exertion ¢
any improper influence.ld. (quotingHutto v. Ross429 U.S. 28, 30 (1976)). Courts als
consider the defendant’s age, educationntéteare of any questiomg, and the use of any
physical punishment such as the deprivabbfood or sleep to determine voluntarines
See United States v. HaswoB380 F.3d 1024, 1027 9 Cir. 2003) (citingSchneckloth v.
Bustamonte412 U.S. 218, 226 (1973))n short the true test of admissibility is that th
confession is made freely, wmitarily, and without compulsion or inducement of af
sort.” Haynes 373 U.S. at 513-14. The questioh whether a suspect’s inculpator
statements were voluntary is typicallymixed question of law and fa&ee Miller v.

Fenton 474 U.S. 104, 111-12 (198 This Court must defelo the underlying factual
determinationsLambert v. Blodgett393 F.3d 943, 977-78 (9th Cir. 2004).

With respect to the first interview, 8wvn alleges it was involuntary because |
was in pain and pain medication was witldhduring the interrogation. The trial ant
appellate court found that &vn was read and waived hidiranda rights, and was
guestioned for approximately one hour. (Doc, BER. C at 6; Ex. Q ak.) The trial court
found that Brown was able tspeak coherently, nevexmessed confusion, did no
request pain medication again after it wasie@, and never asked for the questioning
be stopped.Id., Ex. Q at 2.) Brown has not allejdhe was threatened or promise

anything, and the appellat®urt found he was notld;, Ex. C at 6.) Despite Brown'’s

-8-

the

]

e

D

0

e

y

d




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

hospitalization and recent emergency surgehe totality of circumstances reveal
Brown’s statement was not coeed nor was his will overborne.
As to the second statement, Browleges it was involuntary because he did not

acknowledge that he had receivigliranda rights. To the contrary, the appellate coyrt

=

found that when the detectiveentioned that Brown had beesad his rights the previous
day, Brown verbally acknowleeg that statement. Additionallg suspect need not be re-
advised of his rights when second statement is closetime (up to two days) to the
advisement of rights before a first statetnand no evidence suggs the effectiveness
of the earlier warning has diminishe®kee United States v. Rodriguez-Precje#i29 F.3d
1118, 1128-29 (9th Cir. 2005)quesidering initial warning suifient when no intervening
event indicates a change in rights, such #erdnt interrogator onterview location, and
suspect in custody the whole time). Brown did imvoke his right to remain silent or tq
counsel during the second inteew. The singular challengBrown raises as to this
statement, based diranda, has no factual basis. To tegtent Brown'’s challenge to hig
second statement relies upon his challenghigofirst statement, it fails based on the
Court’s finding of voluntarings as to that statement.

With respect to the third statement, Brown alleges he was not rediirarsla

rights and he believed he wdstained and not under arreRelying on quotes from the

—*

first interrogation, the trial court found a&h Brown clearly understood after his firg
statement that he was under arrest, was astigpa homicide case, and was going to be
taken to jail when released from the htap (Doc. 10, Ex. Qat 3-4.) Brown has
presented no evidence to overcome the prptiomof correctness this Court must givie
to those findings. 28 U.S.& 2254(e)(2). Brown had beenvagkd of his rights at the
time his first statement was taken and remithdethem when his second statement was
obtained. Both times he wad his rights and answered gtiens. Although a substantial
period of time elapsed between the secand third interviewqseven days), Brown
initiated the third contact with the detecti&ee United States v. Teaygd7 F. App’X

-9-
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699, 700 (9th Cir. 2015) (considering fact teaspect initiated conversation as a sign tl
statements were voluntary). Considering tibt@lity of the circumstances, Brown'’s thirg
statement was voluntary.

Brown also alleges that his right tonrain silent was violated because he w

nat

AS

compelled to testify based on the admissiohisfthree pretrial statements. Because the

Court has found Brown’s pretrial statementsre voluntary angroperly admitted, his
decision to testify did not violathis right against self-incriminationSee Harrison v.
United States392 U.S. 219, 222 (1968).

The state court’s denial of thitaim was not objectively unreasonable.

Denial of Jury Instructions — Claims 2, 3, and 5

Jury instruction issues are generally nratte state law for which federal habes
relief is not available. Estelle v. McGuire502 U.S. 62, 67-68 (1991). As
a matter of federal law, relief is only avdila when a defendant shows that instructior

error “so infected the entire trial thakthesulting conviction violates due procedd. at

1S

1al

72. A criminal defendant “is entitled to anstruction as to any recognized defense for

which there exists evidencefcient for a reasonable jurtp find in his favor."Mathews
v. United States}85 U.S. 58, 63 (1988). Howeve, federal court sitting in habea
review is ordinarily “bound to acceptssate court’s interpretation of state laltitler v.
Curry, 528 F.3d 624, 642 (9t@ir. 2008). Additionally, a stattrial court’s finding that
the evidence does not suppa claimed defense "is #@thed to a presumption of
correctness on federal habeas revieMehendez v. Terhuné22 F.3d 10121029 (9th
Cir. 2005). As a result, a petitioner bears“aspecially heavy” buten to establish &
constitutional violation based on “thiailure to give an instruction.’Hendricks v.
Vasquez 974 F.2d 1099, 1106 (9th Cir. 1992) (quotiignderson v. Kibhe431 U.S.
145, 155 (1977)).

2 The court of appeals found this claim wedv(Doc. 10, Ex. C at 6); therefore, i
addition to lacking merit it iprocedurally defaulted.

-10 -
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Claim 2

Brown alleges his Sixth and Fourteedtmendment rights were violated by th

trial court’s denial of a “voluntary act” jurpstruction. Brown arguethat he was forced

to participate in the home invasion; tefare, he did not perform a voluntary act.

The Arizona Court of Appeals deniecdeticlaim, finding the trial court did not

commit fundamental error in denying this instruction:

(Doc.

Section 13-201, A.R.Sstates that a “voluaty act” is a minimum
requirement for criminal liabilitySection 13-105(42), A.R.S., defines
“voluntary act” as “a bodily movermé performed consciously and as a
result of effort and determination.” Osupreme court has clarified that this
definition encompasses actions that raoé part of the “atonomic nervous
system” or taken while “unconscious)eep, under hypnosis, or during an
epileptic fit.” State v. Laral83 Ariz. 233, 234, 902 P.2d 1337, 1338
(1995). A voluntary-act instructions appropriate only if reasonable
evidence “support[s] a finding o& lack of a voluntary act3tate v.
Moody,208 Ariz. 424, | 201, 94 P.3d 1119, 1163 (2064ate v.
Almaguer,232 Ariz. 190, § 19, 303 P.3d 84 (App. 2013).

1 23 Brown argues that “his inability to resist the threat to his life
implicated his ‘fight or flight' réex, rendermg his fhysmal actions
involuntary” within themeaning of 88 13-105(42) and 13-201. He points
to his testimony that he, K.C. Reesy Ashton Walker, and White were
driving and one of the men told himethwere going to &ouse to pick u
someone to play basketball. Accargito Brown, E.V. was outside the
house when they arrived. After thpgrked and got out of the car, Reaves
aimed a gun at E.V., White told Browto put on a mask, and White and
Reaves started walking E.V. towarc tdoor of the house. Brown testified
he put on the mask because he “dideally have a choice,” and when he
Ia%ged behind, White pointeal ﬂun at him and toldim to get in front of
E.V. Although Brown testified he felie did not have ahoice, a claim the
jury obviously rejectedno evidence adduced at trial suggested that his
actions were not the result asrtscious effort and determination.

10, Ex. C at 14-15.)

As interpreted by the Arizona courts, det@lant is only entitlé to a voluntary act

instruction if evidence demonstrates hd diot act consciously, that his actions we
reflexive. See Lara902 P.2d at 1338, 183 Ariz. at23This Court presumes the stal

court

finding that Brown’sactions were voluntary igorrect. Petitioner makes ng

argument that his actions weirevoluntary under Arizona & He argues only that he

was “forced” to participate in the crime. Aeding to Brown’s version of the facts, he

was directed to put on a maakd to enter the apartment, ialn he did. His actions were

-11 -
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conscious not reflexive. Based on this evimerBrown was not entitled to a voluntary a
instruction under Arizona lawTherefore, denial of the struction did not violate his
right to due process and the state coudéial of this claim was not objectively
unreasonable.

Claim 3

Brown alleges his Sixth and Fourteedtmendment rights were violated by th
trial court’s denial of a “missing witness’rpinstruction. Specitally, Brown contends
victim Eddie Vega did not appear andathvVega knew that Brown was forced t
participate in the offense.

The Arizona Court of Appeals set forthetfollowing informaton in denying this

claim:

Brown sought the instruction with ?ect to E.V., who apparently was
forced to enter the apartment aheddhe armed home invaders and who
did not testify or appear at trial despike state’s attempb serve him with

a subpoena. We review for a clear abuse of discretion a court’s decision
whether to %lve a requested instructiBee State v. Waltet§5 Ariz. 548,

551, 748 P.2d 77780 (App. 1987).

1 25 To be entitled to a missing-wisge instruction, a defendant must
establish that the witiss was in the exclusive control of the state and
would have provided exculgaly evidence had he or she
testified.Walters,155 Ariz. at 551, 748 P.2d at 7&®&e also United States
v. Leal-Del Carmeng97 F.3d 964, 974-75 t® Cir. 2012) (to obtain
m_|ss_|ngr;W|tness instruction, party must show (1) witness is “peculiarly
within the power of the other partgind (2) inference that missing witness
will testify unfavorably to other partis natural and reasonable under the
circumstances). Brown argues E.V. wpsculiarly withinthe power of the
Pima County Attorney” because he wédleged to be a victim in the case,
and victims are_entitled b%/ the iaona Constitution “[tjo refuse an
interview, deposition, or other diseery request by the defendant, the
defendant’s attorney, or other persacting on behalf of the defendant.”
Ariz. Const. art. Il, § 2.1(A)(5).

1 26 At trial, the prosecutor informebe court that the state had issued a
subpoena for E.V., but was unablddoate and serve him. Although E.V.,
as a victim, could have dined to be interviewetty Brown before trial,
nothing about his status as a victiwould have prevented Brown from
calling him to testify in support of Brown’s defenSee State v. Riggs89
Ariz. 327, 330, 942 P.2d 1159, 116M97) (Victim’s Bill of Rights does
not permit victim to refuse to tefy at trial). If Brown believed E.V.’s
testimony would have been favorablehis defense, he could have listed
E.V. as a witness and attempted toveéhim with a subpena. Had he done
so, and had the state preteshE.V.'s appearance tial, then E.V. would
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be under the state’s control; howevauch was not thease here. Instead,

the state also took steps to secure E.V.'s attendance at trial—that these
steps I_Dloroved unsuccessful suggests e stad no greateontrol of E.V.

than Brown. And, given Brown’s abilityo call E.V. and the state’s own
attempts to procure his presencey.E. absence from trial does not permit

a rational inference that he wd have testified in Brown’'s
favor. Accordingly, a missing-witnessstruction was not justified and the

trial court did not err by refusing it.

" Nor does Brown establish thd&.V.'s testimony would have
corroborated his defense that he wasddrby others tgarticipate in the
home invasion. Brown adtted he had never met\E. prior to the break-
in. Like the other home invaders, Brown was wearing a mask, and,
although he testified he was pushetbithe apartment at gunpoint, he also
testified that E.V. was positioned befdren. Brown’s contention that E.V.
would have been able Bupport his duress defense is therefore speculative
and would not suppbgiving the requested instruction.

(Doc. 10, Ex. C at 15-17 & n. 7 (other footnote omitted).)

As interpreted by the Arizona courts,defendant is only entitled to a missing

witness instruction if t@ person is within the State’srpaular power and it is reasonabl
to infer that the witness would provitiestimony favorable to the defendaBee State v.
Walters 748 P.2d 777, 78Q55 Ariz. 548, 551 (Ct. ApA.987). This Court presumes th
state court findings are correct — that theest#itl not have control over E.V. and th3

there is no basis to infer E.V. would havstifged in Brown’s favor. Brown has presente

117

D

At
d

no evidence to the contrarlfurther, Brown’s argument that the State had control over

E.V. is based solely on his status as @imi. As pointed out bythe appellate court,
although victims cannot be interviewed priortrial nothing precludes a defendant fro
subpoenaing the person as a witness. Aalthliy, Brown fails to establish that E.V.,

stranger, would have offered exculpatorytiteasny. The trial docket reveals that Brow
did not list E.V. as a trial wigss, although the state did. That suggests any testimon
had to offer was not favorable to Brown. éféfore, denial of # instruction did not
violate Brown’s right to due process and 8tate court’s denial of this claim was nc

objectively unreasonable.
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Claim 5

Brown alleges his constitutional right to du®cess and to prest a defense werg

violated by the trial court’s denial of a durgssy instruction with respect to first-degre
murder and Count Four aggeded assault against a minander fifteen. The Arizona
Court of Appeals denied the claim, finding fundamental error. (Doc. 10, Ex. C at 1
13.)

Under Arizona law, duress is not a deferigr homicide or an offense involving

serious physical injury. A.R.S. 8§ 13-412(CRespondents argue this claim is n

cognizable because Brown wagt entitled to an instructiofor a defenseot supported

by the evidence and the availép of defenses is a mattef state law. Because Brown

has raised a claim based on the fedemhditution, the Court will address it on th

merits rather than dismissing it as not cognizable.

The starting point for this due pra@seanalysis is whether the petitioner was

erroneously deprived of a jury instrumti to which he was déitled under state lawsee
Davis v. Strack270 F.3d 111, 123 (2d Cir. 2001)aier v. Yukind,99 F.3d 867, 876
(6th Cir. 1999). Because durassnot a recognized defenseArizona law for homicide
or serious physical injury, hiead no constitutionaight to a duress struction on such
chargesSee Mathews185 U.S. at 53Bradley v. Duncan315 F.3d 10911098 (9th Cir.

2002) (applyingMathewsstandard to a due process claarsed in a habeas proceeding).

There is no clearly established supreme clawtto support Brown’s argument that th

trial court was obligated to give jury instructiorthat is not recognized by Arizona law.

States are traditionally free to defitiee elements of crimes and defensgse Clark v.
Arizong 548 U.S. 735, 749 (2006)herefore, denial of the struction did not violate his

right to due process and the state coudéial of this claim was not objectively

unreasonable.
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Claim 4

Brown alleges that Arizona’s felony m@rdstatute is unconstitutional because, |in

his case, its application was premised upanjtistifiable shooting of an intruder (a ca
felon) by a victim. In the Reply brief arslipplemental briefs, Brown argues numerous

different theories to support his argument ttheg felony murder statute in Arizona i

[92)

unconstitutional.

Brown’s claim fails because the Sapre Court has never held that it |s
unconstitutional to convict someone of felomyrder based on Braws circumstances.
SeeBrewer v. Hal] 378 F.3d 953, 955 {9 Cir. 2004) (“If no Sipreme Court precedent
creates clearly established federal lawtietpto the legal issue the habeas petitioner
raised in state court, the state court’'s deaisiannot be contratp or an unreasonable
application of clearly established federawlg. In particular, the Supreme Court has
never held that felony murder is cruel and unusual punishraad felony murder is not
in itself a punishment statut€ee Lockett v. Ohjegl38 U.S. 586, 6D (1978). The fact
that other states have chosen to definenfelourder differently or more narrowly has np
bearing on the constitutionalityf Arizona’s statute. Heever, the Court will address
some of Brown'’s specific arguments.

First, to the extent Brown challengeszana’s felony murder statute generally or
the fact that he can be held responsibletfi®@ murder as an eamplice, that has no
constitutional meritSee Lockett438 U.S. at 602‘That States have authority to make
aiders and abettors equally responsible,aamatter of law, withprincipals, or to
enact felony-murder statutes is beyondatiutional challenge.”)Second, Brown argues

that the Arizona statutes ahmt provide constitutionally $iicient notice that accomplice

liability can provide a basis for a charge of first degree murder. The felony murder sfatut

states that a person can foend guilty of first degree mider by acting alone “or with
one or more persons” to comrbiirglary or robbery and in tleurse of that offense, the

person “or another person” uses a death. A.R.S. §-1305(A)(2). This language
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provides clear notice that atcomplice to burglary or robbery can be held respons
for a death that occurs indltourse of those felonieBetitioner relies on subsection (1
of A.R.S. 8 13-1105(A) to argue that difst degree murder ewictions in Arizona
require intent to cause death. Subsect{dh pertains to premeditated murder ar
subsection (2) pertains to felony murder; 8tate need satisfy onlyne or the other to
prove first degree murder, it need mpobve the elemas of both. ThePhillips case upon
which Petitioner relies precludes accompliedility only for preneditated murder but
recognizes an accomplice may be guilty fefony murder if 4 the elements are
established.State v. Phillips 46 P.3d 1048, 1057, 20Ariz. 427, 436 (2002)as
supplemente@7 P.3d 1228, 205 Ariz. 145 (2003).

The state court’'s denial of this claimas not contrary to or an unreasonal
application of Supreme Court law.

Claim 6

Brown alleges his Sixth Amendment rigbtcounsel and Fourteenth Amendme
due process rights were viatdt by the police questioningm a second and third time
without an attorney oan initial court appeance. Therefore, admission of his stateme
was unconstitutional.

The Arizona Court of Appeals deniedstieclaim finding no fundamental error:

Brown acknowledges that his right tcounsel under the Sixth Amendment
had not attached when he&ave his statementSee McNeil .
Wisconsinb01 U.S. 171, 1§, 111 S. Ct. 2204115 L.Ed.2d 158
(1991) (Sixth Amendmentght to counsel does nattach until initiation of
adversary judicial criminal proceeds, “whether by way of formal
charge, preliminary  hearing, indictment, information, or
arralgnment”’),qtjotln United States v. Gouvedg7 U.S. 180, 188, 104
S.Ct. 2292, 81 L.Ed.2d 146 (1984). Elentends, however, that under Rule
6.1(a), Ariz. R. Crim. P., he had a rightconsult with counsel “as soon as
feasible after [being] taken into custody,” (emphasis omitted) and that this
right was denied.

1 14 Brown is correct that he had ghti to consult with counsel—indeed,
Detective Diaz informed him of theght before beginning the August 26
interview and confirmed his understandinefore the Augus27 interview.
But Brown waived that right by failing to invoke #ee State v.
Eastlack,180 Ariz. 243, 250-51, 883 &l 999, 1006—071994) (suspect
must clearly invoke righto counsel). Accordingly, the trial court did not
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comm(ijt fundamental error by failing teuppress his statements on this
ground.

1 15 Brown also argues that hesmdenied his righto a timely initial
appearance, which in rnu prevented the attachment of "his Sixth
Amendment right to counsel. Rule 4.1(a), Ariz. R. Crim. P., provides that
an arrested person must be lglou before a magtrate “without
unnecessary delay” and that if timétial appearance doe®t occur within
twenty-four hours after arrest, the pmranust be released. The comment to
the 2007 amendment of Rule 4.1%1@11}11&; that “[t]his provision defines
the applicable standard of promptnasswithout unreasonable delay and in
no event more than 24 hours after arfeBhe state argues that the twenty-
four hour rule was “impracticable” and there was no Rule 4.1 violation
because the delay in bringing Browefore a magistrate was due to his
hospitalization—thus, not “unnecesga—and he was given his initial
appearance the same day he waeased from the hospital.

1 16 The parties cite no Arizona aoitity, nor do we find any, addressing
whether a defendant’s hospitalizatiorceses delay in providing him or her
with an initial appearance. We firghidance, however, in decisions from
other jurisdictions holding that dglaarising from a need to provide the
accused with medical treatment Is esa@ble under their respective rules
requiring an initial appearanedathout unnecessary delay.

1 18 We agree with the reasoning of the above decisions and conclude that
because the necessity of Brown’s noadlitreatment caused the delay in
providing his initial appeance and he was brou%befo_re a magistrate
within twenty-four hours of his release from the hospital, the delay was
neither unnecessary nor unlawful. Aotimgly, Brown has demonstrated
no fundamental error, on this recotay the introduction at trial of his
hospital statementSee United States v. Redlightni6g4 F.3d 1090, 1109
(9th Cir. 2010) (where portion of B due to government’s conduct not
unreasonable, no violation pfompt presentment requirement and district
court did not err in refusing to suppress confessidnjted States ex rel.
Dove v. Thieret693 F.Supp. 716, 722 (C.D.IIL988) (“it is clear that the
Sixth Amendment right to counsel daast accrue prior to the initiation of
formal adversarial judicial proceedjs simply becauspolice interrogate
an individual’);Green,274 N.E.2d at 271 (statements made while in
hospital admissible despite lack ofutsel because “right to an immediate
hearing is necessarily waivedor the benefit of the injured
accused”)People v. Solorzan®4 A.D.3d 1153, 944\.Y.S.2d 154, 155
2012) (“To suppress a adement ... there musbe evidence that
presentment] delay was for the purpadedepriving the defendant of the
right to counsel and obtaining an invotary confession, and that this dela
was strategically designed so thatatused could be questioned outside
the presence of counsel.”) (citation omittesBe also People v. Whi&95
l.LApp.3d 797, 334 llDec. 943, 917 N.E.2d 18, 1039-40 (2009) (no
attachment of Sixth Amendment rigkd counsel in absence of formal
{}Jlemal proceeding even when agament dela’o}/ed b¥1 e|3qht daysJ; In re

alker,112 Cal.Rptr. 177, 518 P.2dt 1135-37 (upholding admission of
defendant’s statements obtained during ten-day hospital stay as voluntary
and noting concomitant deleof initial appearancePeople v. Dovel47
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lILApp.3d 659, 101 Ill.Dec. 97,498 N.E.2d 279, @ (1986) (Sixth
Amendment right to counsel not véwéd where arraignment delayed by
four days as a result of trgportation and court hollday%.

(Doc. 10, ExC at 7-12.)

First, Brown alleges his right to counses violated by theetective questioning
him three times without counsel. The Sixth é&mdment right to counsel attaches “at
after the initiation of adversary judicial crimal proceedings — wha¢r by way of formal
charge, preliminary hearing, indictmte information, or arraignment’McNeil v.
Wisconsin 501 U.S. 171, 17%1991) (quotingUnited States v. Gouveid67 U.S. 180,

188 (1984)). Because adversarial criminal pemtings had not begun at the time Brown
was questioned, Brown’s right to coundsd not attached and was not violated.

Additionally, Brown was informed of higight to consult counsel at the first

interrogation, and he never invoked that right.

Second, Brown alleges his right to dpmcess was violated by the detective

guestioning him three times prior to an inigdpearance. There is no clearly established

Supreme Court law holding that it is unstitutional to admitvoluntary statements

obtained prior to the initiatiof criminal proceedings, even if those proceedings

delayed longer than typical beyond state time limitsTherefore, the AEDPA dictates

that Brown is not entitletb relief on this claim.
CERTIFICATE OF APPEALABILITY
Pursuant to Rule 11(a) of the Rul@sverning Section 225€ases, this Court

must issue or deny a certificate of appealab{ICOA) at the time it issues a final orde

adverse to the applicant. A COA may issanly when the pgioner “has made a

Are

=

% Brown citesCorley v. United State$56 U.S. 309 (2009). That case is not based

on the constitution but on the federal rule poompt presentmenttaf arrest, which has

no application to state court proceedinidgsat 307. Further, Brown asserts that the poli
delayed his initial appearance to obtain furstatements from him. This argument is n
supported by the factual record. The secondrview of Brown occurred less than 2

hours after he was arrested, prior to thguneed time for presentation to a magistrate

undgzr the Arizona rules. The police did natiate any questioningutside that 24-hour
window.
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substantial showing of the i@l of a constitutional right.28 U.S.C. § 2253(c)(2). This
showing can be establishdd/ demonstrating that “reasdsla jurists could debate
whether (or, for that matteggree that) the petitioshould have den resolved in a
different manner” or that the isssi were “adequate to desem®ncouragement to procee
further.” Slack v. McDaniel529 U.S. 473, 484 (2000) (citirgarefoot v. Estelle463
U.S. 880, 893 & n.4 (199). For procedural rulings, a@A will issue only if reasonable
jurists could debate (1) whether the petitistates a valid claim of the denial of
constitutional right, and (2) whether theucts procedural ruling was corredtd. The
Court finds that reasonable jurists would natlfthis Court’s procedal rulings or merits
rulings debatable. Therefora,  COA will not issue.

Accordingly,

IT IS ORDERED that the Petition for Wrivf Habeas Corpus BISMISSED.

IT IS FURTHER ORDERED that the Clerk of Coughould enter judgment ang
close this case.

IT IS FURTHER ORDERED that, pursuant to Rule 1df the Rules Governing
Section 2254 Cases, ihe event Petitioner filesn appeal, the Coudenies issance of a
certificate of appealability.

Dated this 28th dagf December, 2017.

J Honorable Lynette C. Ki{nmins
United States Magistrate Judge
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