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ioner of Social Security Administration Doc.

WO

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Alan Snyde, No. CV 15-00516-TUC-BPV
Plaintiff, ORDER
V.

Nancy A. Berryhill, Acting Commissionet
of Social Security Administration,

Defendah

Pending before the Court Baintiff’'s Application forAward of Attorney’s Fees
and Costs under 42 U.S.§406(b) of the Social Seaty Act with accompanying
exhibits. (Doc. 18). Defendant has filedR&@sponse in oppositn (Doc. 19). For the
following reasons, the Court grarR&intiff's Motion in part.

l. Discussion

Plaintiff filed this action in Novembe2015, seeking review of the denial of h
application for benefits under the Social Security Act for disability and supplemg
security income. (Doc. 5). Thereatfter, the parties stipdltda remand the matter to th
Administrative Law Judge for further prockegs, and the Court remanded the mat
pursuant to the stipulation. (Docs. 15, 18)pon remand, Plairffiwas granted disability

benefits.
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Plaintiff now seeks attorney’s fees tine amount of $12,155.85 pursuant to 4
U.S.C. 8 406(b). The recordflexcts that the Court has notgmiously awarded attorney’s
fees pursuant to the Equal @ess to Justice Act (“‘EAJA28 U.S.C. § 2412(d).

Plaintiff's counsel, Amy Foster, statestlfconsidering the risks and benefits, th
reasonable hourly billing rate for an atteynwith 14 years of legal experience wh
handles cases on a contingency basis isdéegsxof $500.00 per hour. This rate has bg
found reasonable by District Courts throughthe Country.” (Doc18-1 at 15). Ms.
Foster also indicates that Plaintiff enteeed5% contingency fee agreement. (Doc. 18
at 9;see also Doc. 18-3).

Defendant objects to the amount of feesight given that Ms. Foster spent only

three hours litigating the case in federal tou(Doc. 19). Defedant points out that
“[flor 3 hours of work before the districiourt, a fee of $12,585 would amount to an
hourly rate of $4,051.95, in a case where tfarties were able to reach a stipulat

settlement agreement for remandthout the need for Pldiff’'s attorney to draft an

opening brief.” [d. at 4). Defendant contends thataavard of more than $2,250.00, i.e|

$750.00 per hour, would constituda improper windfll under § 406(b) Plaintiff did not
file a Reply and, thus, has not ebjed to the govament’s position.

Section 406 sets forth “the exclusivegime for obtaining fees for successfi
representation of Social Security benefits claimantSisbrecht v. Barnhart, 535 U.S.
789, 795-96 (2002). Section &(®), “controls fees for repsentation . . .” before thg
court. Id. at 794. Pursuant to § 40b(b), “[wliever a court renders a judgment favorah
to a claimant under this subchapter who wegmesented before the court by an attorng
the court may determine and allow as pafrtits judgment a reasonable fee for su
representation, not in excessa¥ percent of the total of éhpast-due benefits to whick
the claimant is entitled by reason of syiathgment[.]” 42 U.SC. § 406(b)(1)(A).

The record reflects th&tlaintiff entered into a cdimgent-fee agreement wherei
he agreed to pay attorney’s fees not to exceed 25%. (Doc. 18-3). The Supreme
when discussing the term “reasonable feelised in 8§ 406(b), cohaed that “8 406(b)

12

e
o

2 en

-1

€%
o

—

Col




does not displaceoatingent-fee agreements as the aiynmeans by which fees are set
for successfully representing SalcBecurity benefits claimants in court. Rather, 8 406(b)

calls for court review of such arrangementsaasndependent check, to assure that they
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yield reasonable results in particular caseSi%orecht, 535 U.S. at 807 (footnote
omitted). The Court also pded out that “Congress hasovided one boundary line
Agreements are unenforceable to the extbat they proide for feesexceeding 25
percent of the past-due benefits.td. (citing 42 U.S.C. 8§ 48(b)(1)(A)) (footnote

omitted). In assessing reasonableness of thedeght, district courtshould consider the

results achieved and may properly apply a reduction if the attorney provided substanda

representation or engaged in dilatory condaatrder to increase the accrued amount|of

past-due benefits, or if tHeenefits are out of proportion to the time spent on the case,
thereby resulting in a windfall to counseCrawford v. Astrue, 586 F.3d 1142, 1148,
1151 (9th Qi. 2009) (citingGisbrecht, 535 U.S. at 8083ee also Gisbrecht, 535 U.S. at
808. (the court should “ddlow windfalls for lawyers”(internal quotation marks and
citation omitted)). In making itassessment, the district coaray consider the lodestay
calculation as an aid, if necessa@rawford, 586 F.3d at 1148 The attorney bears the
burden of establishing thatetiee sought is reasonabliel. (citing Gisbrecht, 535 U.S. at
807).

In applying Gisbrecht, the Ninth Circuit has emphastz¢hat district courts “must
respect ‘the primacy of lawful attorney-cliefge agreements, . .looking first to the
contingent-fee agreement, therstirg it for reasonableness.”Crawford, 586 F.3d at
1148 (quotingGisbrecht, 535 U.S. at 793, 808). Her¢he fee agreement between

Plaintiff and counsel provided for aZbcontingency fee consistent wiBisbrecht. The

=

parties do not dispute that t#&2,155.85 sought bylaintiff's counsel constitutes 25% o
the past-due amount awarded to Plaintiff.

With regard to the reasonableness @& tbes sought, Defendant correctly points
out that counsel can only receive fees for “dti@rney’s work before a federal court on

behalf of the Social Securiglaimant in connection with thection that resulted in pastt
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due benefits.”Parrish v. Commissioner of Social Sec. Admin., 698 F.3d 12151220 (9th

Cir. 2012);cf. Clark v. Astrue, 529 F.3d 1211, 1215 (9thiCR008) (“the plain text of §
406(b) limits only the award of attorney’sefs for representation of a Social Secur
claimant before the district court . . . .”). Plaintiff’'s counsel has submitted a time rg
indicating that she seeks compensatifmm time spent on # case during the

administrative proceeding after this Couninended the matter. (Doc. 18-2). Counse

time spent on the matter inradistrative proceedings sudguent to the remand order

does not fall within tB ambit of § 406(b).Cf. Parrish, 698 F.3d at 1220-21. The tim{
record reflects that Plaintiff's counsel sp&® hours working on th case before this
Court. (18-2 (entries from Octob2y 2015 through March 16, 2016)).

On the instant record, there is no oation of any substandard performance
Plaintiff's counsel or thashe engaged in anynreasonable delay. Instead, couns
achieved a favorable result foralititiff and shouldbe compensated to recognize the ris
attendant to contingent fee liagon. Although Plaintiff's consel states that a fee ii
excess of $500.00 per hour is reasonablepstvdes no support for the conclusion th
over $4,000 per hour is a reasbleaamount in this case. Plaintiff's counsel has t
burden to establish the reasblemess of the fees sougltisbrecht, 535 U.S. at 807.

The government has asserted thathamrly rate of $750.00 in this case i
reasonable, and Plaintiff has not objectdthe amount suggested by the government
more than double th$250.00 rate that attorneys prattg disability law in the District
of Arizona are awarded “per tioon Court Long Term Disabilitglaims.” (Doc. 18-1 at
17). “In cases of thigpe, the Ninth Circuit sittingn banc has approved effective hourly
rates of $519, $875, arfP02 without findilg that they are unreasonableYoung v.
Colvin, 2014 WL 590335, *1 (D. Ar. Feb. 14, 2014) (citingcrawford, 586 F.3d at
1153). Thus, upon consideration of Besbrecht reasonableness factors, in addition
the risk involved in the contingency fee agament in this case¢he Court concludes

that a fee award of $2,250.00resasonable in this case. yAgreater award would result
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in an improper windfall to Plaintiff’'s counsel contraryGgsbrecht.
[I.  Conclusion

For the foregoing reasons,

IT IS ORDERED that Plaintiff's Application for Awardf Attorney’s Fees and
Costs under 42 U.S.8.406(b) of the Socigbecurity Act is GRANTED IN PART to the

extent that Plaintiff's counsés AWARDED $2,250.00 in tborney’s fees pursuant to 42

U.S.C. § 406(b).

IT IS FURTHER ORDERED that Plainti’Motion is DENIED to the extent tha
he seeks an award of fees in excess of $2,250.00.

The Clerk of Court is DIRECTED tamend the judgmenin this matter
accordingly.

Dated this 14th day of February, 2018.

Bernardo P. Velasco
United States Magistrate Judge
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