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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Jeffrey DeLoach, Jr., No. CV-15-00530-TUC-RM
Petitioner, ORDER

V.

Charles Ryan, et al.,

Regpondents.

Before the Court is a Report and Rernendation (Doc. 37) in which Magistrat
Judge Rateau recommends that this €digmiss Petitioner's Amended Petition (Do
21). Also before the Court is PetitioneRequest for Production of Documents (Do
40). As explained more fiy below, the Court W adopt the Report and
Recommendation in full, dismiss the Amended Petition, and deny the Reques
Production of Documents as moot.

l. Background

Petitioner Jeffrey DeLoach, Jr., who is cutig housed at ABC-Manzanita in
Tucson, Arizona, brings this baas petition pursuant to 283JC. § 2254 challenging hig
2009 conviction on two counts afjgravated assault and omeiat of disorderly conduct.
He is serving two consecutive 7.5 year terms on those convictions. Petitioner orig
filed his original Petition in November 201Boc. 1) and an Amended Petition in Apr
2016 (Doc. 21.) In June 26, Respondents filed a Response to the Amended Pet
(Doc. 22), and Petitioner filed a Reply (DA&0). Magistrate Judge Jaqueline Rate
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issued a Report and Recommenatan May 21, 2018 (Doc. 37).
[I.  Amended Petition

Petitioner's Amended Petitiorlleges that at his trighnd in his post-conviction
relief (“PCR”) proceedings, he was deniedeefive assistance of cosgl in violation of
his 6th Amendment rights. (Doc. 21 at 13.) eélaims that trial counsel was ineffectiv
for (1) failing to rebut evidere that Petitioner was a gang member, (2) failing to m¢
for a new trial when the State withdrew frameking the gang-membership aggravatiq
(3) failing to request that Petitioner’'s convaets be vacated based allegedly perjured
testimony presented by thea& regarding Petitioner's gang membership, and (4) fail
to advise Petitioner not togify on his own behalf.ld. at 16-17.) Petitioner argues thag
these failings were so severe as to cortstitistructural error” and that they likely

affected the verdict, which Petitioner centls was only weakly supported by th

evidence. Id. at 40, 51). Petitioner also claims thag PCR counsel was ineffective faor

failing to properly present the issues regagdinal counsel’s ineffective assistance ar
for inappropriately and ineffectively bringirng newly discovered evidence claim in 3
attempt to obtain a new trialld{ at 17, 49.) He argues thhé should be granted af
evidentiary hearing in order to more fully develop his ineffective assistance of co
claims. (d. at 53.)

Petitioner did not raise any ineffective assnce of counsel (“IAC”) claims in his
direct appealsee Doc. 23-4), or in his Petitiofor Post-Conviction Reliefsee Doc. 24-
7).
[I1.  Report and Recommendation

Judge Rateau’'s Report and Recommaadafinds that, although the Amende
Petition was timely filed, each of the claims raised are unextdhustd inexcusably
procedurally defaulted. (Do@7 at 6.) Petitioner filed a®bjection to the Report anc
Recommendation (Doc. 38), to whiBlespondents responded (Doc. 39).

A. Standard of Review

A district judge must “make a de nowetermination of those portions” of :
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magistrate judge’s “report or specifiedoposed findings or recommendations to whi¢ch
objection is made.” 28 U.S. § 636(b)(1). The advisorgommittee’s notes to Rulg
72(b) of the Federal Rules @ivil Procedure state that, “[w]hen no timely objection |is
filed, the court need only satisitgelf that there is no clearrer on the face of the recorg

in order to accept the recommendation” of a siagie judge. Fed. R. Civ. P. 72(k

N—r

advisory committee’s note to 1983 additiGee also Johnson v. Zema Sys. Corp., 170
F.3d 734, 739 (7th Cir. 1999) (“If no objemn or only partial objection is made, th
district court judge reviews those unpetted portions for clear error.”Prior v. Ryan,
CV 10-225-TUC-RCC, 2012 WL 1344286, at *1 (D. Ariz. Apr. 18, 2012) (reviewing [for

clear error unobjected-to portionfReport and Recommendation).

[1°)

B. Discussion

Respondents did not object to Judge BRatefinding that the Amended Petition is
timely, and because the finding is not cleanyoneous, the Courtilvadopt this portion
of the recommendationS¢e Doc. 37 at 6-11.)

Judge Rateau found that all of Petitioner's claims are unexhausted| an
procedurally defaulted. (Doc. 37 at 13.) Aduhally, Judge Rateatound that even if
procedural default is excused unddartinez v. Ryan, 566 U.S. 1 (2012), each of
Petitioner's IAC claims fail on the meritdd() Judge Rateau addressed each IAC clgim
under the standard set forth $rickland v. Washington, 466 U.S. 668 (1984), which
requires a habeas petitionerstoow both deficienperformance and prejudice in order fo
establish an IAC claim.

Although Petitioner purports to bring piscific written objections” to Judge
Rateau’s Report and Recommendation (Doc. 38,adtis Objections, even if generously
construed, object only to dge Rateau’s findinghat Petitioner was not prejudiced by
PCR counsel’s failure to raise an IAC claim.

Nothing in Petitioner's Objection addresses Judge Rateau’s finding |tha

! Instead of making specific objectionsdiadge Rateau’s findings and recommendatiohs,
Petitioner makes arguments regarding the adladgfects in his state-court proceedings
and re-states the bases for his Petition.
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Petitioner’'s claims are unexhaedtand procedurally defaulteand that finding is not
clearly erroneous. Furthermore, althouBletitioner's Objection asserts that he w
prejudiced by trial counsel's and PCR couissalleged failureshis Objection is non-
specific and fails to raise any argument tkaen remotely callsnto question Judge
Rateau’s findings that Petitiori® IAC claims fail on themerits even if procedural
default is excused undéfartinez. Accordingly, the Courwill adopt Judge Rateau’s
Report and Recommendation in full.
V. Request for Production of Documents
Two months after the Rert and Recommendatiorssued, Petitioner filed g

Request for Production of Documents. (Doc. 40.) Respondents responded in oppc

(Doc. 42.) It is not clear what documentdift@ner seeks, or for wat purpose. Because

the Petition will be dismissed, and becausgtiBeer has failed to show good cause f{
discovery pursuant to Rule 6 of the Ruleésverning 8§ 2254 Cases in the United Stat
District Courts, the Court will deny PetitionsiRequest for Production of Documents.

Accordingly,

IT IS ORDERED that Magistrate Judge Jaqueline Rateau’s Report
Recommendation (Doc. 37)ascepted and adopted in full.

IT IS FURTHER ORDERED that the Amended Petition for Writ of Habeg
Corpus pursuant to 28 U.S.C. § 2254 (Doc. 21dissnissed. The Clerk of Court is
directed to enter judgment acdngly and close this case.

IT IS FURTHER ORDERED that Petitioners Reast for Production of
Documents (Doc. 40) denied.
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IT ISFURTHER ORDERED that, pursuant to Rule 1df the Rules Governing
Section 2254 Cases, the Court declinesssne a certificate oappealability, becaussg
reasonable jurists would not findetfCourt’s ruling debatableSee Sack v. McDanidl,
529 U.S. 473, 48, 484 (2000).

Dated this 19th day of October, 2018.

United States District Jiidge




