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6 INTHE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9 | Richard Carroll No. CV-15-0560-TUC-L&
10 Plaintiff, ORDER
11| wv.
12| Nancy A. Berryhill,
13 Defendanh
14
15 Plaintiff Richard Carroll filed this aan pursuant to 42 U.S.C. § 405(g) seeking
16 judicial review of a final decisionby the Commissioner of Social Security
17 (Commissioner). (Doc. 1.) Before the Coare Carroll's Opening Brief, Defendant’s
18 Responsive Brief, and Carroll's Reply. (Dot3, 18, 19.) The parisehave consented tc
19 Magistrate Judge jurisdiction. (Doc. 13.)98d on the pleadings and the administrative
20| yecord submitted to the Court, tBemmissioner’s decision is affirmed.
21 PROCEDURAL HISTORY
22 Carroll filed an application for Disability Insurance rigdéits (DIB) and
23 Supplemental Securityncome (SSI) on November 22011. (Adminigrative Record
24| (AR) 201, 205.) He alleged disability fro November 18, 2010. (AR 40.) Carroll's
25 application was denied upamtial review (AR 65-104) ad on reconsideration (AR 105¢
26 50). A hearing was held onrlaary 23, 2014 (AR 36-64), aftevhich the ALJ found that
27| carroll was not disabled because he couldopen other work available in the national
28
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economy (AR 16-26). TdnAppeals Council denied Callte request to review the
ALJ’'s decision. (AR 1.)
FACTUAL HISTORY
Carroll was born on November 4, 1967 ,king him 43 years of age at the ons
date of his alleged disdiby. (AR 201.) Carroll has pasexperience working in
construction and as a bouncer at a bar. (AR 234.) He stopped wking in 2006, after

an on-the-job injury.

The ALJ found Carroll had two severe impaents, degenerative disc disease and

left shoulder pain. (AR 18.) The ALJ detenad Carroll has the RFC to perform ligh
work but can only rach overhead occasionally withs left arm. (AR 20.) The ALJ
concluded at Step Five, basen the Medical-Vocational Gutines, that Carroll could
perform work that exists in significantimbers in the national economy. (AR 25.)
STANDARD OF REVIEW

The Commissioner employs a five-step sequential process to evaluate S§
DIB claims. 20 C.F.R. 88 404.1520; 416.92@¢ also Heckler v. Camphefl61l U.S.
458, 460-462 (1983). To establish disabilitg taimant bears thaurden of showing he
(1) is not working; (2) has a severe physioalmental impairment; (3) the impairmen
meets or equals the requirements of a listed impairment; and (4) claimant's
precludes him from performing his pastork. 20 C.F.R. 88 404.1520(a)(4

416.920(a)(4). At Step Five, the burdenftshto the Commissioner to show that the

claimant has the RFC to perform other wdinlat exists in substantial numbers in th
national economyHoopai v. Astrug 499 F.3d 1071, 10749th Cir. 2007). If the

Commissioner conclusively finds the claimanisabled” or “not disabled” at any point

in the five-step process, she does mmbceed to the next step. 20 C.F.R.

88 404.1520(a)(4), 416.920(a)(4).

“The ALJ is responsible for determinirgedibility, resolving conflicts in medical
testimony, and for resolving ambiguitie®hdrews v. Shalaleb3 F.3d 1035, 1039 (9th
Cir. 1995) (citingMagallanes v. Bower881 F.2d 747, 750 (91Gir. 1989)). The findings
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of the Commissioner are meant to be conclusive if suppbstesdibstantial evidence. 42

U.S.C. 8§ 405(g). Substantiavidence is “more than a meescintilla but less than 3
preponderance.Tackett v. Apfell80 F.3d 1094, 10989 Cir. 1999) (quotingViatney v.

Sullivan 981 F.2d 1016, 1018 (9th Cir. 1992)). The court may overturn the decisiq
deny benefits only “when the ALJ’s findingsedrased on legal error or are not support
by substantial evidence in the record as a whdleKland v. Massanarl57 F.3d 1033,
1035 (9th Cir. 2001). This is so becauke ALJ “and not the r@ewing court must
resolve conflicts in the evahce, and if the evidencercaupport either outcome, thg
court may not substitute its judgment for that of the AlMdtney 981 F.2d at 1019
(quoting Richardson v. Peralest02 U.S. 389400 (1971));Batson v. Comm’r of Soc
Sec. Admin. 359 F.3d 1190, 1198 (9th CiR004). The Commissioner's decisior
however, “cannot be affirmedimply by isolating a specific quantum of supportin]
evidence.”Sousa v. Callahgnl43 F.3d 1240, 1243 9 Cir. 1998) (citingHammock v.

Bowen 879 F.2d 498, 501 (9th ICi1989)). Reviewing courts rsticonsider the evidence

that supports as well as detrackom the Commissioner's conclusiorbay V.
Weinberger522 F.2d 1154, 115@th Cir. 1975).
DI SCUSSION
Carroll argues the ALJ committed four esn(1) she ignoredubstantial evidence
of Carroll's impairments andimitations; (2) she impropsr weighed his activities of
daily living; (3) she improperly imposed hewn medical opinions; and (4) she failed {
develop the record.

I mpairments

At Step Two, the ALJ determined ah Carroll had two severe impairments:

degenerative disc disease aefl shoulder pain. (AR 18A finding of disability requires
an “inability to do any sultantial gainful activity byreason of any medically,
determinable physical or mental impairméri20 C.F.R. § 404.505. A physical or
mental impairment must last or be expediedast for 12 or more months and must |

“established by medical evidencensisting of signs, symptws, and laboratory findings

-3-

N tC
ed

D

g

o

1%

he




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

not only by your statement of symptoin®0 C.F.R. 88 404.1508, 404.1509. A
impairment is “not severe if it does not sigrantly limit your physical or mental ability
to do basic work activities.” 20 C.F.R. § 1521.

Carroll contends the ALJ failed to findher medically determined impairments 3
Step Two, specifically dizziness, headachassitional syncope (83 of consciousnesy
with bending), chronic fatigue, chronic sinaad throat infections, frequent urinatior
bowel incontinence, anchronic abdominal paihln the Reply briefCarroll clarifies that
the medically determinable impairments heasserting are throat and sinus infectio
(which could result in headaches, thrpain, and syncope), irritable bowel syndron
(resulting in stomach pain and gastric pesb$), and musculoskeletal impairments (f

which he takes Tramadol, which can calighitheadedness, dizziness, fainting, at

frequent urination). Carroll also argues the Adilled to account for the limitations of his

right arm.
With respect to sinus arttiroat infections, Carroll repted recurrent infections

causing sore throats, mouth breathing, sigprand awakening at night. (AR 799.) |

September 2011, he told his doctor he &agerienced the symptoms for five years (AR

799-800), but there are no records indicatirag tarroll previouslysought treatment for
these symptoms. Carroll did naport to the otolaryngologist that he was experienc
headaches or syncope. (AR(BO01.) After a tonsillectomyCarroll continued to have
neck and palate discomfSrtAR 785.) However, the last recbof treatment for a throat
or sinus impairment is dated five monthiger the first appointment, in January 201

Additionally, Carroll points tono evidence of record ah his tonsillitis significantly

~ ! carroll cites no medical evidence dfzziness, positional syncope, chron
fatigue, or frequent urinatiote refers only to his own seahents. (Doc. 17.) Similarly,
Carroll cites no medical evidence of reccnetg;ardlng headachewjth the exception of
one record in which Carroll st they may have been caudsdcervical spinal issues
(AR 268). Based on the record, headachesre not a medmallg determinabl
Impairment; however, Carroll’s spinal isswesre found to be severe at Step Two.

2 At the hearing, Carroll téfied to having a bone stiing into his throat, which

he stated that Dr. Prust confirmed. (AR 98r) Prust identified apot on Carroll's hard
palate, not a bone in his throat. (AR 817.)
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limited his ability to do basic work activitieor these reasons,was not error for the
ALJ to not include tasillitis as a severe impairmeas defined in the regulations.

With respect to irritable bowel syraime, Carroll reported right lower quadramt
abdominal pain in late Septéer 2011, but no cause was identifiGdR 767-68, 771-71,
775, 776.) From May to Jul012, Carroll sought treamt again for the same pain
which was determined likely to be irrit@bbowel syndrome. (AR 886-87, 916-19, 922.)

In August 2012, Carroll reported that the abdwhpain was much improved, he was npt

experiencing nausea, vomiting or diarrhea ba declined furtheevaluation. (AR 931.)

There are no further medicetcords addressing Carroll’s irritable bowel syndrome|or

abdominal pain. There are no medical records indicating that Carroll experienced 1B

symptoms significantly limiting Isi ability to work for a perioaf 12 or more months.
Therefore, the ALJ did not err in not finding thisbe a severe impairment at Step Two

Carroll argues the ALJ igmed substantial medical evidence of right arm pain and
numbness, including radiological evidenct possible fracture, a tear, and abnormal
nerve signals of his right ellao In 2006, Carroll hé complaints of right elbow pain (AR
303, 317, 613, 614, 62840), which he indicated had ingwed by July of that year (AR
608). In July 2008an MRI of Carroll's right elbowevealed a possible small inter
substance tear of the right triceps tend@® 866.) In October 2008, Dr. Roger Grimes

concluded Carroll had no impairment of thght elbow and it did not require furthey

treatment. (AR 722.) Because Carroll sito medical evidence of right elboy

<

impairment at, or after, his alleged onset d#tdisability, the ALJ did not err in failing
to find this to be a severe impairment.

Finally, the ALJ determine@arroll’'s musculoskeletal ipairments to be a sever

1%

impairment at Step Two. Therefore, thesao basis for Carroll’'argument that the ALJ
should have made the findingecause she did. Additionallio the extent Carroll argues
that the ALJ failed to acmnt for side effects fromTramadol (taken for his
musculoskeletal impairments), he cites no réavidence of lightheadedness, dizziness,

fainting, or frequent urinatiorsee supranote 1.
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Carroll has not established that the ALJ erred at Step Two.

Daily Activities

Carroll argues the ALJ found his conditionshi® not as severe as he alleged
light of his daily activities. The ALJ cited @all's activities of dailyliving only for her
finding that Carroll made inconsistent stagns. Specifically, s contrasted Carroll's
report in August 2012 that didaily activities were not gnificantly limited with his
report at the January 2014 hearing thatdaivities were very restricted. (AR 23.) Th
ALJ concluded the medical evidence did sobstantiate the reported declifd.)(

In general, “questions of credibility anelsolution of conflicts in the testimony ar
functions solely” for the ALJParra v. Astrue 481 F.3d 742, 1 (9th Cir. 2007)
(quotingSample v. Schweike#94 F.2d 639, 64@th Cir. 1982)). Carroll argues that hi
daily activities could support an adversesdibility finding only if he spent a good
portion of the day performing actions transféeato a work settingThat is one basis for
an adverse credibility findingSee Orn v. Astrye495 F.3d 625, 639th Cir. 2007).
However, an adverse credibilitinding also is warranted if a claimant’s activitie
contradict his testimonySee id. An ALJ may always rely upon “ordinary techniques
credibility evaluation” such amconsistent statementSee Ghanim v. Colvjiv63 F.3d
1154, 1163 (9tiCir. 2014).

The ALJ did not err in finaig that Carroll's statementsgarding his activities of
daily living in August2012 were not consistent withshstatements dahe January 2014
hearing. Compare AR 928 with AR 40-63.) The next indry is whether there is
substantial evidence to support the ALJ’s firgdthat the physical medical evidence d
not support a significant decline during this period.

Review of the entire medical recomdicates treatment was helpful althoud
Carroll's symptoms fluctuatedver time. Carroll had two hosal visits for neck and
back pain in 2010 (AR 7344, 901-02), and he was diagnosed with cervical d
herniation at C5-6 that December (AR 7&3 863). From theruntil August 2012,

Carroll sought no treatment spigz to his neck althouglthe was on medication for hig
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spinal problems. An Augu&012 MRI, indicated disc protsion at C5-6 and C6-7. (AR
1038.) In early October 2012, Carroll repdrtkis back and neck were doing “pretty

good” with medication. (AR 1026.) After perting increased pain, Carroll had cervic
surgery in February 2013. RA1037-43.) In March and AgrCarroll repoted doing well

post-surgery. (AR 1044, 1053.) In Septembyer,reported neck pabut there are no
subsequent records indicating follow-up treent. (AR 1051.) IdJanuary 2014, Carroll
told Dr. Hess that hiseck was stiff and sore but hisgraines, blurred vision, and leg
were better, and he had slightly better cervical motion. (AR 1104.) From August 20
January 2014, Carroll’'s cervical symptomsctuated with surgery occurring during th

period. Ultimately, Carroll reported improvemeén symptoms ovethat period. During

Al

U)

12 t

e

the same time frame, Carrabntinued medication management and returned to gefting

lumbar epidurals for pain. (R 940-41, 1002-03, 1026-2¥053.) In September 2013, h
continued medication ardid not report low backain. (AR 1047, 1051.)

Although the evidere from August 20120 January 2014, is mixed. There
substantial evidence tsupport the ALJ's conclusion th#tere was not a “significant
decline” as of January 2018ee Valentine v. Comm’r Social Sec. Adntiin4 F.3d 685,
690 (9th Cir. 2009) (definingubstantial evidence as “such relevant evidence 34
reasonable mind might accept as adéegt@asupport a conclusion.BBatson 359 F.3d at
1196 (“When evidence reasably supports either confiing or reversing the ALJ's
decision, we may not substitute our judgmemtthat of the ALJ). Thus, the ALJ’s
finding was not error.

Medical Opinion

Carroll argues the ALJ erred in findingaththe epidural injections he receive
were helpful enough to allowrito resume work activity, @rthat the ALJ “imposed her

own medical opinion.” In particular, Carroirgues that after the injections he ha

cervical spine surgery due $evere symptoms and the syomps continued post-surgery,.

The ALJ made two statementisaaut Carroll’s epidurals. First, she stated that, as of Af

2013, “[t]he claimant is still géng epidurals that he reporés very helful.” (AR 22.)

[1°)
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This accurately represents the April 10, 2013 medical record, vetatbs that Carroll

reported to Dr. Prust that he was continuivith epidurals becaugbey were helpful to

him. (AR 1053.) Additionally, prior meditarecords reflect Carroll’s reports that

epidurals were “very helpful(AR 388 (5/1/08 “very effective”); AR 982 (9/28/09 “bes
one ever”); ARS 978 (4/190 “markedly better”).)

Second, the ALJ stated that Carroll hdwohe physical thepy, injections and
radiological exams “with consistent reportssoime success with pain management w
medications and injections, but increased pEmd range of motiomestrictions of his
neck and spine.” (AR 22.) Cattoeceived a first lumbar égural in October 2007 (AR
394, 397), which provided onlg few days of relief (AR 38 966.) In November 2007
Carroll had a cervical epidural (AR 392), angaded at his nexappointment that his
neck was doing well (AR 390). Due to lolack pain, he had a caudal epidural
February 2008. (AR 390, 964.) In May 20QBarroll reported the epidural was ver
effective for up to two-and-a-half months dadr. Prust gave him another one. (AR 38
962.) Three months later, Carroll receiib@ same injection after reporting continug
back improvement with a couplaonths of “total pain reli in the low back after an
injection; however, he reported neck p#mat day. (AR 677, 960.) In October 200¢
Carroll reported a 40% improvement in palre received another epidural. (AR 95§
989.) Carroll reported he had improved ollesance beginning epidurals; however, i
February 2009, his pain was a bit worse tharnhe prior visit. (AR 987.) He receive(
another epidural. (AR56.) Throughout 2009 and 20X@arroll continued to report thaf
epidurals were very effectiven his low back pairfior up to two-and-a-half months. (AR
944, 946, 948, 974976, 980, 982, 98pb.In January 2011, Dr. Prust gave Carroll
cervical epidural, as his neck pain had becam®ore significant problem than back pai
(AR 972-73.) Dr. Prust discontinued injens as of March2011, because Carrol
indicated the medications he was takingrevenost helpful.(AR 820-22.) Through
October 2012, Carroll repeatedly reportedtthis prescribed medications were ve
helpful. (AR 814, 816, 818, 9] 1026.) In January 2013, all reported that after a
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period of 6 months without an epidural tiack pain began to w&en again, and Dr.
Prust administered a caudal epidural; threenths later, he indicated an intent {o
continue because they werdgial. (AR 970, 1002, 1053.)

There is substantial evidence of recoral tihjections and medication were helpfil

in treating, if not eliminating, Carroll’'s pa Contrary to Carroll's suggestion, the AL{

did not ignore Carroll's cervical problemsther, she acknowledged that Carroll had

increased neck pain sigite treatment (AR 22)In January 2014, one year post-surgery

on his neck, Carroll reported Rr. Hess that he had ongoistiffness and soreness in his
neck; however, his migraines, blurred visiamd legs were betteand he had slightly
better cervical motion. (AR 1104.) At that time, Dr. Hess clearetC# work, limited

only by not lifting, or pushing/pulling, @r 20 pounds; and npeaching above his

[®N

shoulders. (AR 1069.) Similarly, on SeptemB8, 2010, shortly before Carroll’'s allege
onset date, Dr. Ellen opined that Carnaths limited to lifting and pushing/pulling ng
more than 20 pounds, and shibonly walk as toleratedAR 738.) On August 15, 2012

and March 25, 2013, statagency reviewing physiams concluded Carroll could

frequently lift 10 pounds; could occasionallyt 0 pounds, climb ramps/stairs, balange,

stoop, kneel, crouch, crawl; could sit orrstaAvalk for up to 6 hours of a work day; and
should limit reaching overhead with his left arm. (AR 97-99; 123-26.) There ar¢
medical opinions in the record maesstrictive than those cited above.

There is substantial evidence of recoodsupport the ALJ’s findings regarding
Carroll's treatment—that he had success managing his pain with medication
injections. This finding is consistent withe treating and reviewgnphysicians’ opinions
that Carroll could work. Althogh there is evidence to qugt Carroll's argument, “the
key question is not whether tleeis substantial evidenceathcould support a finding of

disability, but whether there substantial evidere to support the Commissioner’s actugl

3 carroll made a similar argument withinshiirst claim, that the ALJ failed to

NnC

an

acknowledge his cervical problenmseéDoc. 17 at 14); because it was not closely tied|to
the Step Two legal argument underlying thatrlaihe Court addresses it solely as part

of this claim.
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finding that the claimant is not disabledamerson v. Chated12 F.3d 1064, 1067 (9th
Cir. 1997). The Court finds theressich evidence ithe instant case.

Record Development

Carroll argues the ALJ should have furtldeveloped the reco because (1) Dr.
Ellen’s opinion about his functional capacity ambiguous; (2) Dr. Hess’s opinion i
ambiguous about his functional capacity foll-tume work; and (3)evidence of record
indicates a worsening of lurab symptoms not consideréy the medical opinions. An
ALJ must obtain additional evidence only whame determines thecord is ambiguous
or is not adequate to alloher to evaluatehe evidenceSee Mayes v. Massanall76
F.3d 453, 459-6(9th Cir. 2001).

Carroll argues that the opinions of DiEllen and Hess @rambiguous becauss

they did not specify all of Biexertional and postural abilitieser the course of an eightt

hour day. The last opinion from Dr. BElleon Carroll's functional abilities is datec
September 30, 2010, and it stated: “Work status is 20 poundg liftit, no standing or
walking longer than toleratedio push or pull more thaB0 pounds.” (AR 738.) In
January 2014, Dr. Hessined, “No lifting over 20 IbsNo pushing ad/or pulling over

20 Ibs. of force[.] No raching above shoulders[.]” (AR103.) These opinions are ng
ambiguous because the doctors did notigpélae amount of tire Carroll could lift 20

pounds within an 8-hour woidlay; rather, it appears thodectors imposed no time limit

on lifting 20 pounds. Similarly, the opime are not ambiguous because they did |

cover all possible exertional and postural liitas. Either the doctors did not conside

every category and, therefore, had no opinmnthe doctors fouhno limitation in any
other category. Either way, these mediopinions did not trigger the ALJ’'s duty tg
develop the record.

Next, Carroll argues the medical consultdigk not consider his worsening lumbg
symptoms. Carroll cites reats from December 2010 (AR63-66), October 2012 (AR
1026-27), and early 2013 (AR 1022-25). Ondh& consultants on which the ALJ relie

-10 -

AY”4

not

1




© 00 N O O b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N o 00N W NP O © 00N O 0 W N PP O

was Dr. Jensine Wright, who effed her opiniofin March 2013’ There’s no reason to
believe she did not have this eviderat the time she offered her opinfoBecause one

consulting physician considered these resgrdor to offering her opinion, Carroll has

U7

not established a basis for the Ato further deelop the record.
CONCLUSION

The Court concludes the ALJ did not err asity of the claims raised by Carroll.
Therefore, Carroll is nagntitled to relief and his appeal is denied.

Accordingly,

IT IS ORDERED that Plaintiff's case i©ISMISSED and the Clerk of Court
shall enter judgment.

Dated this 29th daof March, 2017.

C

‘Hofforable ynnette C. KImmins
United States Mgistrate Jude

“* carroll does not identify tavhich medical consultarite is referring. The record
contains multiple consultant opinions, atiee ALJ relied upon two of their physical
residual capacity assessments. (AR 24.)

> The cited evidence frora012 and 2013 came frommion Pain Management
§AR 1022-27.) The adminisitive record indicates th@ommissioner received evidenc
rom that office on March 42013. (AR 109.) Dr. Wrightssued her RFC opinion or
March 25. (AR 126.)
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