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5
6 IN THE UNITED STAT ES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Center for Biological Diversity, et al., No. CV-15-00019-TUC-JGZ (I)
o No. CV-15-00179-TUC-JGZ (c
10 Plaintiffs, No. CV-15-00285-TUC-JGZ (c
11) .
ORDER
12| Sally Jewell, et al.,
13 Defendants.
14 ) .
Safari Club International, et al.
15 No. CV-16-00094-TUC-JGZ
Plaintiffs,
16 ORDER
V.
17
Sally Jewell, et al.,
18
Defendants.
19
20
91 On January 16, 2015, éhUnited States Fishnd Wildlife Service (FWS)
95 published a final agency action entitled “Réwsto the Regulationfor the Nonessential
23 Experimental Population of the Mexican Wb pursuant to Section 10(j) of the
24 Endangered Species Act, 16S.C. § 1539. The 2015 “1P(rule” sets forth FWS'’s
o5 procedures for the release, dispersatd management of the only existing wild
26 population of Mexican gray woés in the United States. the litigation preently before
57 this Court, four sets of Pldiffs seek to set aside the 10fjile and related agency actions
28 as arbitrary and capricious under the Adistrative Procedure Act, 5 U.S.C. 8
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706(2)(A)! Plaintiffs each allege that, in praigating the 10()) rule, Federal Defendan
violated the Endangered Spex Act, 16 U.S.C. § 153t seq. and the National
Environmental Policy A 42 U.S.C. § 432%t seq.

Currently pending before the Court areelve related cross-motions for summa

judgment, filed by the Plaintiffs, Federal flerdants, and Defend@&nintervenors in the

above captioned consolidated cases anceiated case No. CV-16-00094-TUC-J&Z,.

The motions are fully briefed. Oral argant was held on Ag 26, 2017. After

! Case No. CV-15-00019-TUC-JGZ was diley Plaintiffs Center for Biological
Diversity, et al. (collectively, “CBD”), on January6, 2015. (Doc. ) Case No. CV-15-
00179-TUC-JGZ was filed bRlaintiffs Arizona and Newlexico Coalition of Counties
for Economic Growthet al. (collectively, “the Coalition”)jn the District of New Mexico
on February 12, 2015, and transferred ® Enstrict of Arizona on April 28, 2015D@c.
29.) It was consolidated witGase No. CV-15-00019-TUGSZ on May 12, 2015. (Doc.

(S

y

35.) Case No. CV-15-00285-TUC-JGZ waed by Plaintiffs WildEarth Guardiangt

cases on July 20, 2015. (D088.) The Court consolidatetthese three cases for th
purposes of discovery and casanagement only. Filings for these cases can be fou
the docket for lead case NGV-15-00019-TUC-JGZ.

Case No. CV-16-00094-TUC-JGZ wasled by Plaintiffs Safari Club
International.et al. (collectively, “SCI”), on October 168015 in the District of Arizona.
Due to the differing stages bfigation, the Court declinetb consolidate case No. CV
16-00094-TUC-JGZ with théhree earlier cases. (Doc. 120.) While case No. CV-
00094-TUC-JGZ is substantivehglated to the earlier casasretains its own docket.

al. (collectively, “WEG”), on July 2, 2015, and consolidated with the aforementi:Fed

Throughout this Order, citations to docketrags refer to documents filed in lead cas

No. CV-15-00019-TUC-JG4)nless otherwise noted.

2 The cross-motions for summary judgmenemoranda and statements of facts|i

case No. CV-15-00019-TUC-JGZ are fileddatcs. 114, 115, 116 (Plaintiff CBD); 123
124, 125, 126 (Federal Defendants); and 129, 131, 132 (Defatant-Intervenor State
of Arizona). The cross-motions for summary judgment, memoranda, and stateme
facts in case No. CV-15-009-TUC-JGZ are filed at (B, 109, 110 (Plaintiff the
Coalition); 137, 138, 139, D4(Federal Defendants); aridt7, 148, 49 (Defendant-
Intervenor CBD). The crossiotions for summary judgment, memoranda and statem
of facts in case No. CV-15-083-TUC-JGZ are filed at as. 111, 112, 113 (Plaintiff
WEG); 133, 134, 135, 136 (Federal Dadants); and 141, 142, 143, 144 (Defenda
Intervenor State of Arizona). The crosstians for summary judgment, memoranda a
statements of facts in case .NOV-16-00094-TUC-JGZ are fitein that case’s docket a
docs. 67, 68, 69 (Plaintiff SCI); 70, 7Z2, 73 (Federal Defelants); and 78, 79
(Defendant-Intevenor CBD).
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consideration of the partiearguments and the administrative record in this case, and for

the reasons discussed herein, the Court walhgthe motions in part, deny the motions
part, and remand this matter to FWS for furtt@msideration consistentith this Order.
STANDARDS OF REVIEW

l. Summary Judgment

Summary judgment is appropriate tiie pleadings and supporting documer)ts

“show that there is no genuimgsue as to any material faand that the moving party is

entitled to a judgment as a matterda#.” Fed. R. Civ. P. 56(celotex Corp. v. Catrett

n

477 U.S. 317, 322 @B6). A court presented with cross-motions for summary judgment

should review each motion separately, igivihe nonmoving partfor each motion the
benefit of all reasonable inferences from the recGtd. for Bio-Ethical Reform, Inc. v.
Los Angeles Cnty. Sheriff Depd33 F.3d 780, 786 (91@ir. 2008). “Summary judgment
iIs a particularly appropriate tool for s@ving claims challenging agency action
Defenders of Wildlife v. Salazar29 F. Supp. 2d 1207215 (D. Mont. 2010). In such

cases the Court’s role is not to resolve fdots,to “determine whether or not as a matter

of law the evidence in the administrativecord permitted thegency to make the
decision it did."Occidental Eng’g Co. v. IN53 F.2d 766, 769 (9th Cir. 1985).
I

% Several of the parties filed cooverting statements of factSdedocs. 128, 132,
136, 140, 144, 149, 15456, 157; docs. 83, 84 itase No. CV-16-00094-TUC-JGZ.
Upon review, the Court concludes that tlaet§ are not in dispute; rather, the parti
dispute the legal significance of the factseTontent and accuracy of the administrati
record is also undisputed. @iefore, this case is appraie for resolution by summary
judgment.SeeOccidental Eng’g C9.753 F.2d at 769-70 (notirtbat in its review of an
administrative proceeding thdistrict court decides the dal question of whether the
agency could reasonably haeeind the facts as it did).

The Amended Administrative Record (AR) in the above-captioned consolidatec

cases is identical to the Administrative Retdled in related case No. CV-16-00094
TUC-JGZ. Seedoc. 100; docs. 39-41 in case.\BV-16-00094-TUC-JGZ.) Many of thg
AR documents cited by the Court are also ptielisin the Federal Register or codified

the Code of Federal Regulatg For the purposes of settifagth the undisputed facts
the Court has elected to inde only the AR citation.
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[I.  The Administrative Procedure Act
Judicial review of agency actionsmder the Endangered Species Act and |

National Environmental PolicAct is governedby the Administrative Procedure Ac

(APA). Native Ecosystems Council v. Domhe8k4 F.3d 886, 891 (9th Cir. 2002).

Under APA Section 706(2), the court may sed@sgency action wherit is found to be
arbitrary, capricious, an abuse of didgmme or otherwise not in accordance wit
applicable law. 5 U.S.C. 806(2)(A). “Normally, an agency rule would be arbitrary af
capricious if the agency has relied actbrs which Congress has not intended it
consider, entirely failed to consider anpiontant aspect of the problem, offered 3
explanation for its decision that runs countethe evidence beforéhe agency, or is so
implausible that it could not be ascribed tdifference in view or the product of agenc
expertise."Motor Vehicle Mfrs. Ass’n of United Statéssc. v. State FarnMut. Auto. Ins.

Co, 463 U.S. 29, 43 (1983).

In order to determine whether an ageramtion is arbitrary and capricious,
reviewing court looks to the &ence the agency &arovided to supports conclusions,
along with other materials in the record, dnsure the agency woha no clear error of
judgment.See Judulang v. Holdeb65 U.S. 42, 52-53 (2011)ands Council v. McNajr
537 F.3d 981, 993 (9th Cir. 200&)yverruled on other groursdby Am. Trucking Assns.
Inc. v. City of Los Angele$59 F.3d 1046, 1052 (9th rCi2009). That task involves
examining the reasons for exgpy decisions, which mugte based on non-arbitrary
relevant factors that are tied to the purpose of the underlying staaddudulang 565
U.S. at 53, 55. The agency must articukateational connection between the facts fou
and the choice madé&orest Guardians v. Unite States Forest Sen329 F.3d 1089,
1099 (9th Cir. 2003)Post hoc explanations of agerawtion by appellate counsel canng
substitute for the agencyswn articulation of thebasis for its decisionArrington v.
Daniels 516 F.3d 1106, 111®th Cir. 2008) (citing~ed. Power Comm’n v. Texaco, Inc
417 U.S. 380, 397 @r4)). Similarly, the reviewingaurt “may not supply a reasone

basis for the agency’s action ththe agency itself has not giverMotor Vehicle Mfrs.
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Ass’'n 463 U.S. at 43. Rather, theurt’s review is “limited tahe explanations offered by
the agency inhe administrative recordArrington, 516 F.3d at 1113.

“The arbitrary and capricious standaisl ‘highly deferential, presuming the
agency action to be valid and [requires] affirming the agency action if a reasonable
exists for its decision.”"Kern Cty. Farm Bureau v. Alled50 F.3d 1072, 1076 (9th Cir
2006) (quotingindep. Acceptance&€o. v. California 204 F.3d 12471251 (9th Cir.
2000)). When examining scientifdeterminations, as oppostdsimple findings of fact,
a reviewing court must generalbe at its most deferentidaltimore Gas & Elec. Co. v.
Natural Res. Def. Council, Inc462 U.S. 87, 103 (1983). Thiss particularly true when

the scientific findings are withithe agency’s area of expertisseel.ands Councijl 537

bas

F.3d at 993. Moreovet|w]hen not dictated by statute or regulation, the manner in which

an agency resolves conflictjnevidence is entitled to defei@e so long as it is nof
arbitrary and capriciousTrout Unlimited v. Lohn559 F.3d 946,%8 (9th Cir. 2009).

Nevertheless, the APA requires a “subsitd inquiry” to determine whether the

agency acted with the scope of its authorityCitizens to Pres. Overton Park, Inc. \.

Volpe 401 U.S. 402, 415 (19713progated on other groumsdby Califano v. Sanders
430 U.S. 99 (1977). Thus, although theency is entitled toa “presumption of
regularity,” the effect of that presumption n®t to shield the agency’s action from
“thorough, probing, in-depthreview,” and the court’'s inqu into facts should be
“searching and carefulld.
STATUTORY BACKGROUND

l. The Endangered Species Act

Passed in 1973,he Endangered Species Act (EQA “the Act”), 16 U.S.C.
8 1531,et seq. sets forth a comprehensive scheforethe protection of endangered an
threatened species the United State<Cal. ex rel. Lockyer v. United States Dep't (
Agric., 575 F.3d 999, 1018 (9th IC2009). Under the ESA, the Secretary of the Inter

must identify endangered species, desigrihar critical habitats, and develop and

implement recovery planfNatural Res. Def. Council, Ino.. United States Dept. of

a
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Interior, 13 F. App’x 612, 615 (9th Cir. 2001An “endangered species” is a species
subspecies which is “in dangef extinction throughout all oa significant portion of its
range.” 16 U.S.C. § 1532(6), (16). A “threatdrepecies” is a speci@ subspecies that

“Is likely to become an endangered species within the foreseedalnle faroughout all or

a significant portion of its rangeldl. 8 1532(20). The Secretary’s duties under the ES

are delegated to FWS purstém50 C.F.R. § 402.01(b).

Described by the Supreme Court as “thest comprehensive legislation for the

preservation of endangeredespes ever enacted by amation,” the ESA reflects
Congress’s desire “to halt and reverse thedr®ward species extition, whatever the
cost.” Tenn. Valley Auth. v. Hjll437 U.S. 153, 180 (19Y.8Congress pronounced th
purpose of the ESA to be the conservatidriisted species and the ecosystems ug
which they depend, 16 U.S.C. § 1531(b), dedlared a policy thatll federal agencies
shall utilize their authorities in furtherancetbfs purpose. 16 U.S.C. 8§ 1531(c)(1). Thu
the ESA “reflects a conscious decision bynGess” to give listed species primacy ov
the primary missions of federal agenciesckyer 575 F.3d at 1018, and to afford thog
species “the highest of prioritiesOr. Natural Res. Council v. Allet76 F.3d 1031,
1033 (9th Cir. 2007).

“Conservation,” also referred to asetovery,” is at the heart of the ESA.

Conservation is defined as “the use of all methods and procedures which are neceg

bring any endangered species or threatenediep to the point at which the measur

provided [by the ESA] are no longer necessaS8ig€rra Club v. United States Fish &

Wildlife Serv, 245 F.3d at 438 (citing 16 U.S.C. 83P%3)). It is the “pocess that stops
or reverses the decline of a speciesl ameutralizes threats to its existenc€ftt. for
Biological Diversity v. Kempthorn&07 F. Supp. 2d 1078, 88 (D. Ariz. 2009) (quoting
Defenders of Wildlife v. Babhitt30 F. Supp. 2d 12131 (D.D.C. 2001)j.The ESA’s

* “Recovery” is defined in the implemengiregulations as the “improvement i
the status of listed speciesttee point at which listing is nlmnger appropriate under thé
criteria set out in section 4(a)(&f the Act.” 50 C.F.R. 8§ 40@2. For the purposes of this
Order, the Court uses the terms “consgové and “recovery” interchangeably.
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conservation purpose “is reflected not onlytire stated policies of the Act, but i
literally every section of the statuteBabbitt v. Sweet Home Chapter of Cmties. for
Great Or, 515 U.S. 687, ® (1995) (quotingHill, 437 U.S. at 184)ee also Red Wolf
Coal. v. United States Fish & Wildlife Ser210 F. Supp. 3d 79603 (E.D.N.C. 2016).

In carrying out its conservation mamnela FWS must consider the long term

viability of the species. Tthis end, the agency may nghore recovery needs and focu
entirely on survivalSee Nat'| Wildlife Fed'n v. N& Marine Fisheries Sery.524 F.3d
917, 932 (9th Cir. 2008). Ratheecovery envisions self-gaming populations that nog
longer require the protections or support of the &ifford Pinchot Task Force v. Unitec
States Fish and Wildlife Ser878 F.3d 1059,d70 (“[T]he ESA wasnacted not merely
to forestall the extinatin of species (i.e., promote a species surviaatended387 F.3d
968 (9th Cir. 2004), but to allow a speci@esrecover to the pot where it may be
delisted.”); Sierra Club v. United States Fish & Wildlife Ser@45 F.3d 434, 438 (5th
Cir. 2001) (“[T]he objectie of the ESA is to enable listesgecies not merelyp survive,
but to recover from their endangeéror threatened status.”).

In addition, the agency rstidetermine recovery based the viabilityof species,
not in captivity but in the wild‘In enacting the Endangered Species Act, Congr
recognized that individual spes should not be gwed in isolation, but must be viewe
in terms of their relationship to the ecosystef which they forma constituent element.”
H.R. Conf. Rep. N097-835, at 30 (1982)eprinted in1982 U.S.C.C.A.N. 2860, 2871
H.R. Rep. 95-185, at 5 (1978)teprinted in1978 U.S.C.C.A.N. BB, 9455 (purpose of
ESA is not only to reduce threats to the spgaistence, but “t@eturn the species to
the point where they are vigbcomponents of their ecosystems.”). Or, as the Ni
Circuit explained, “the E&s primary goal is to presve the ability of natural
populations to suive in the wild.” Trout Unlimited 559 F.3d at 957accord Cal. State
Grange v. Nat. Marine Fisheries Ser@20 F. Supp. 2d 1111156-57 (E.D. Cal 2008).
Thus, while the agency may rely on captive ydapons to reestablish a species in tf

wild, the goal of recovery is “to promofgopulations that are Kesustaining without
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human interferenceTrout Unlimited 559 F.3d at 957.
The ESA contains multiple sectionsach governing a piece of the Act

comprehensive scheme for the listing, nmgement, and protien of endangered

species. Sections 10(j) and 10(a)(1) are reletmtite Court’s conclusions herein and are

summarized below.

A. Section10(j): Experimental Populations

In 1982, Congress amende@ tBSA to include Section (i) 16 U.S.C. § 1539()),
which established procedures for the dgeation and management of “experiment
populations.” 49 Fed. Reg. 33,885, 33,88&g. 27, 1984). Under Section 10(j), th
Secretary of the Interior may authorize thie@ase of an experimental population of g
endangered species outside thecsgs’ current range if the Secretary determines that
release will further the conservation of that speck®se 16 U.S.C. § 1539(j). An
“experimental population” is defined as “apgpulation (including any offspring arising
solely therefrom) authorized by the Secretary for release . . . , but only when, and 3
times as, the population is wholly sepgarageographically from nonexperimenta

populations of the same specietd” 8 1539(j)(1). Once desigted, an experimenta

population is treated as “threatened” andthe Act, irrespective of the specie$

designation elsewherg0 C.F.R. § 17.82;e249 Fed. Reg. at 33,885.

A Section 10(j) rule is issued in acdance with the APAwhich affords the
benefit of public comment angkrves to address the needsath particular population
proposed for designatioMVyo. Farm Bureau Fed'n v. Babhitt99 F.3d 1224, 1232
(10th Cir. 2000) (ting H.R. Conf. Rep.No. 97-835 (1982)reprinted in 1982
U.S.C.C.A.N. 2860, 2875); 49 Fed. Reg.33,886. Before releasing an experiment
population under Section 10(fhe Secretary must also déye regulations identifying
the experimental population, 16 U.S.C1%839(j)(2)(B), the geogphic area where the
regulations apply, 50 C.F.R.17.81(c)(1), and the specific management restrictions
apply to the populationd. § 17.81(c)(3). The regulatiorege species-specific and ar

developed on a case-by-case bad9 Fed. Reg. at 33,886. Once the regulations
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finalized and published, the management @onservation of the population is the

carried out by FWS in conjuhon with other managemerpencies, including county

n

state, tribal, and federal entities, oftparsuant to a memorandum of understanding

signed by all partiedd.

Before designating an experimentalpptation, the Secretary must make tw
specific findings United States v. McKittrickl42 F.3d 1170, 1176 9 Cir. 1998). First,
an experimental population may only be redehd the Secretary finds the release w
“further the conservation of [the] specie48 U.S.C. 8§ 1539(j)(2)(A Factors that must

be considered by the Secretary in making this finding include:

(1) Any possible adverse effects on extaoipulations of a species as a
result of removal of individualseggs, or propagules for introduction
elsewhere;

(2) The likelihood that any such expmental population will become
established and survive the foreseeable future;

(3) The relative effects that establisent of an experimental population
will have on the recovery of the species; and

(4) The extent to whichthe introduced paulation may be affected by
existing or anticipated Federal &tate actions or private activities
within or adjacento the experimental population area.

50 C.F.R. 8 17.81(b). The Setary is required to make thietermination using the bes
scientific and commercial data availadks.

Second, prior to releasing an expental population, the Secretary mu
determine whether the populatianessential to the continued existence of the specie
the wild. 16 U.S.C. § 1539(j)(2)(B¥ee alsdb0 C.F.R. § 17.81(c)(2). “Essential” mear]
the experimental populatialoss “would be likely to@preciably reduce the likelihoog
of the survival of the specias the wild.” 50 C.F.R. 87.80(b). All other populations arg
to be classified as “nonessentidld: The essentiality finding mudte “based solely on
the best scientific and commercial dataikmde, and the supporting factual basis|g’

8§ 17.81(c)(2). Congress anticipated that irsheases experimental populations would
nonessential. S. Rep. No. 97-418, at 9 P98 his is becaus¢he loss of a single

experimental population will rarely apprably reduce the likelihood of the entirg

-9-
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species’ or parent populatis’ survival in the wildSee49 Fed. Reg. at 33,888. Whethg

a population is designated “essential” or “essential” affects whether federal agenci

have a duty to consult with FWS on certéaderal actions under ESA Section 7(a)(2).

Where a population is designated “nonesskhtiaderal agencies are not required fo

formally consult with FWS omctions likely to jeopardize the continued existence of
species. 16 U.S.C. § 1536(g)(2nstead, federal agencies must engage in a confg

process that results in conservation recemdations that are not binding upon tf

agencyld. 8 1536(a)(4). Additionally, the Secretanay not designate critical habitat for

an experimental populatiotkesignated as nonessentia. § 1539(j)(2)(C)(ii)). To date,
the “essential” designation has never been applied to an experimental population
speciesSee50 C.F.R. 8§ 17.11, 17.84.

As with the other provisions of the ESconservation and recovery are at tf
heart of Section 10(j)SeeDefs. of Wildlife v. Tuggles07 F. Supp. 2d095, 1117 (D.

Ariz. 2009) (“USFWS has a non-discretionary dtdyensure that the Final Rule for the

Reintroduction Program, 50 C.F.R. 8§ 17.84(ovides for conservation of the Mexica
Wolf.”). Congress enactedsection 10()) in1982 as a means of giving greats
administrative flexibility tothe Secretary in managingimeoduced species. Although
Section 10(j) permits the Secretary to trea $ipecies as threatenedtespective of the
species’ designation elsewhere, 49 Fed. Re@®3,886, 33,889, Congress believed th
this flexibility would facilitate the reintroddion effort and enhance recovery effoiSee

H.R. Rep. No. 97-567, at 33 (198&8printed in1982 U.S.C.C.A.N. 287, 2833; 49 Fed.
Reg. at 33,887-88VcKittrick, 142 F.3d at 1174 (managent flexibility afforded under

Section 10(j) “allows the Sestary to better conserve anetover endangered species”).

The use of Section 10(j) was accordinglyited to “those instansewhere the involved
parties are reluctant to accept the reintréidacof an endangered or threatened spec

without the opportunity to exercise graateanagement flexibility on the introduce
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population.” 49 Fed. Reg. at 33,888-89. Evenunh cases, the experimental designation

would only be applied whetnecessitated by the consetioa and recovery needs of :
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listed species,” and an experimentakigaation based on nonconservation purpos
would not be supportetd. at 33,889.

B. Section10(a)(1): Permits

Under Section 10(a)(1)(A) of the ESAgtSecretary may pertractions otherwise
prohibited by Section 9 of th&ct for scientific purposes do enhance the propagation ¢
survival of the affected ggies. 16 U.S.C. § 1539(a)(1)(A). The Secretary’s autho
includes issuing permits for actions necesgarythe establishmérand maintenance of
experimental populationtd. The permits may authorize leihor nonlethal “take,” which
means to “harass, harm, pursue, hunt, shootnd, Kill, trap, capture, or collect, or t
attempt to engage in any such condudi6’ U.S.C. 8§ 1532(19). As with the othg
provisions of the Act, the issuance of individual permits must not conflict with reco
of the species as a whole. “[T]he Secretargubject to the requirement of Section 10(
that issuance will not operate to the disadvantage of the listed species,” and the
iIssued must be consistent with the ESédmservation purpose and policy. S. Rep. N
97-418 at 8; 16 U.S.C. § 1539(d).

FACTUAL BACKGROUND

A subspecies of the gray wolf, the Xean gray wolf or “Mexican wolf” Canis
lupus bailey) is native to the forted and mountaous terrain of the American
Southwest and northern Mexico. (Revisiem the Regulationdor the Nonessential
Experimental Population ahe Mexican Wolf (Januaryt6, 2015), AR FR000136 al
FR000138 (hereinafter 201®(j) Rule).) The Mexican wolk relatively small, weighing
between 50 and 90 poundnd measuring up to six faetlength. It is patchy black,
brown, cinnamon, and cream in coldd.] It is the rarest and most genetically distin
subspecies of all the North Americanagr wolves. (Final Ewvironmental Impact
Statement (Nov. 25, 2014), AR042613 at N042b/ (hereinafter FEIS).) A wandere

and a forager, Mexican wolves may roam asrmany square miles of available habitat.

(1982 Mexican Wolf Recoverilan, R0O00887 at RO00894, RO00905 (hereinafter 1§

RP).) The Mexican wolf preys ipcipally on elk and other Nd ungulates, but will also
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eat small mammals or birds andepror scavenge on livestockd (at R000894; 2015
10(j) Rule at FR0O00138.)

Though historically numbering in thbousands, by the 1970s the Mexican wd
hovered on the brink of extinoh. (2015 10(j) Rule aFR000138.) Like other North
American wolves, the Mexicawolf was much maligned dung the twentieth century,
due to “its reputation as a livestockiller.” (Establishment of a Nonessentig
Experimental Population of ¢hMexican Wolf in Arizona ah New Mexico (January 12,
1998), AR FR0O00001 at FROOOD (hereinafter 1998 10(j) Rule).) In the Americe
Southwest, concerted eradication effdrysboth public and private entities commency
around the turn of the century, resultingaimapid reduction in Mexican wolf numbers
(Seel982 RP at RO008996; 2010 Conservation AssessmekR N052264at N052283
(hereinafter 2010 CA).) By é11920s the Southwest’s popiga of resident wolves had

If

1N

been reduced to “a very fescattered individual predators.” (1982 RP at R0O00896.)

Though occasionally wolveseappeared in Arizona andew Mexico, the product of
migration from Mexico, “increasingly effecevpoisons and trapping techniques durit
the 1950s and 1960s” effeatly eliminated remaining wees north of the Mexican
border. (2010 CA at N05228318 1982 RP at R000896.) “No wild wolf has bee
confirmed since 1970,” and the subspecies thaught to be compley extirpated from
its historic range by the 19802015 10(j) Rule at FR000138.)

In the late 1970s and early 1980se thinited States and Mexico formally

commenced efforts to saveetiMexican wolf from extinctin. (2014 FEIS at NO42655+

56.) In 1976, the Mexican wolf was firdisted under the ESA as an endanger
subspecies.(2015 10(j) Rule at FB00137.) In 1977, a binational program aimed

> In 1978, the subspecies listing wassumed by the designation of the enti
gray wolf species as enugered throughout Nth America, withthe exception of
Minnesota, where the species was listedhasatened. In 2015, the Mexican wolf we
again listed as an endangered subspe&8ee80 Fed. Reg. 2488 4d. 16, 2015); 50
C.F.R. 8 17.11(h). In spite of the changedegal designationthe Mexican wolf has
continuously been recognized a separate subspeciestfor purposes of research an
conservation.§ee2015 10(j) Ruleat FR000137.)
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growing and maintaining a captive populat@inMexican wolves was initiated, and if
1981 captive breedingfficially began. Seeid. at FR000139; 1998.0()) Rule at
FR0O00002; 2010 CAat N052270.) All Mexican wolvealive today originated from the
seven founding wolves thal 1980 constituted thedaof the subspeciesS€eFEIS at
N042656.)

1982 Recovery Plan

In 1982, in accordanceithh Section 4(f) of the ESAFWS published the first

Mexican Wolf Recovery Plan, which cted a five-part step-down plan for th
implementation of the captive breeding programa the eventual reeblishment of wolf
populations in the wild.Seel1982 RP at RO0088@} seq) Written against a backdrop o
near-extinction, the 1982 Recovery Plan wid provide criteria for delisting the Mexicat
gray wolf. (d. at RO00913; 201@CA at N052270; 2015 10(jRule at FR000138.)
Rather, the recovery team detansd that the more “realisticourse of action was to se
a limited goal of ensuring the wolf’'s survivay “re-establishing a viable, self-sustainin
population of at least 100 Mexdn wolves in the middle thigh elevations of a 5,000-
square-mile area within the Mexican wolf's historinga.” (1982 RPat RO00913see
also Mexican Wolf Blue Range Reintroductidiroject 5-Year Review (Dec. 31, 2005
AR NOO0O0556 at NO00O574 (hereinafter 5-Yr Review).) At that time, the reintroductio
the subspecies to the wild was seen as ateepussibility, to be ten in the “unseeable
future,” and the recovery team’s recormdations were accordingly made with th
caveat that future revisions to the plavould be necessary to fully implemer
reintroduction and recover the speci&ed1982 RP at RO00891.)

Over the next several decades, FW@tinued to breedvolves in facilities
throughout the United States and MexicBe¢, e.g.2015 10(j) Rule at FR000139.

Though by 1997 theaptive population had grown @48 wolves, no wolves had bee

released back into ¢hwild, due in large part to conversy surrounding reintroduction|

(5-Yr Review at NO00559 As FWS noted, the Mexioawolf reintroduction was

“prominent in the Americarpublic’'s eye” long before mtroduction plans formally
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commenced.Id.) The questions of “[w]hether rénoduction and recovery should b
allowed, and if so where and how, wenetly debated through the 1990s][.Jid.{)
Eventually, in response to litigation agaif8/S by seven environemtal organizations
for failure to implement provisns of the ESA, FWS finaled a Section 10(j) rule tg
reintroduce the Mexicawolf to the wild. See2010 CA at N052285.)

1998 10(j) Rule

Like the 1982 Recoverflan, the 1998 10(j) rule diinot purport to set forth

criteria sufficient for the recove of the Mexican wolf. Ra#r, consistent with the 1982
Recovery Plan, the goal ofeéhl998 rule was to restoresalf-sustaining population of
100 Mexican wolves to the wild. (1998 10Rule at FRO00001;®0 CA at N052286;

Mexican Wolf Recovery: Three-Year Progrd&Review and Assessment (June 2001), A

N046730 at NO46737 freinafter 3-Yr Review].) Thisumber was deemed a “starting

point to determine whether or not [FWSjutd successfully edblish a population of
Mexican wolves in the wild &t would conserve the speciasd lead to its recovery.”
(2015 10(j)) Rule at FROO0150As in years prior, FWS anticipated that recove
objectives, including a population goal suffict for delisting, wow be defined in a
future, revised recovery plard(at FRO00002.)

In March 1998, pursuant the 1998 10(j) ruleeleven wolves we released into
the Blue Range Wolf Recovery Area (BRWRAoONstituting the first reintroduction of
the subspecies into the wilds€e1998 10(j) Rule at FRO003.) The rule designated thg
population as “nonessgal experimental” and set forth management directives for
population. [d.) The rule contemplated that 14 family groups of wolves would
released over the course fofe years into the BRWRAa 6,854 square-mile stretch o
primarily national forest land spanningentral Arizona and New Mexicold( at
FR000003.) The BRWRA was contained withihe larger Mexican Wolf Experimenta
Population Area (MWEPA), which was a gequmec area used to identify members ¢
the population; the MWEPA was not designatedmasirea for release or translocation
wolves. (d. at FR000002.) Althougthe 1998 10(j) rule set a population goal of 1(
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wolves, authorized agencies could takenoee, or translocate wolves in specifie
circumstances, and private céizs were given “broad authty” to harass wolves for
purposes of scaring them away fromopke, buildings, pets, and livestockd.( at
FR000003-04.) Killing or injurig wolves was permitted idefense of human life or
livestock. (d.)

In the 1998 rule, FWS depiated the experimental population as “nonessenti
(Id. at FRO00004.) FWS found that the nonesisé designation was appropriate becau
only genetically “redundant” wolves frorthe captive breeding program would b
released into the wild. FW@asoned that the loss of the experimental population wg
not significantly affect the likelihood of theurvival of the capti® population, and that
this was true, even though the total popalaof the subspeciesould not constitute a
minimum viable population undepgservation biology principlesld; at FRO00005-06;
2010 CA at N052286.) FWS s found that the “nonessential” designation w

necessary to obtain eged state, tribal, local, andiyate cooperation and would allow

for additional “management flexitty” in response to negativinpacts, such as livestock

depredation. (1998 10(j) rule at FROQO&; 2010 CA at N52286.) Without such
flexibility, FWS reasoned, intentional illeg&llling of wolves likely would harm the
prospects for successld) FWS indicated that it dichot intend to change the
population’s status to “essential” and abdbresee “no likely situation which woulg
result in such changas the future.” (1998 1¢) rule at FRO00004see alsd2010 CA at
N052286.)

Identification of the Need fdmprovement to Wolf Recovery

Over the next 17 years,ittv no published recovery ceitia in place, the Mexican
wolf recovery and reintroduction programsntinued to be implemented in accordan
with the 1982 Recovery Plaand the 1998 10(j) Rule. Progress toward the 100-w
population goal was slowghan anticipatedseeFEIS at N042671; 2015 10(j) Rule &

FR0O00175), and efforts to improve theogram’s regulatory framework were largel
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unsuccessful.(See2010 CA at N052273; 3-Yr Rexiv at N046797-R46804.) Public
opposition to the reintroductioprogram remained strofidgy the time FWS published
its 2010 Conservation Assessment, thdrad been no formal changes to tf
reintroduction program, and the agen@gain noted the need for regulator
improvements. ee 2010 CA at N052273.) Aldugh in the 2010 Conservatiot

y
L

Assessment, FWS determinedttlpublic opinion was not a threat to the Blue Range

population, illegal shooting of wolves remath the single greatest source of wa
mortality in the reintroduced population, accongtfor almost half of all deaths betwee
1998 and June 1, 2009d(at N052273-74.)

Meanwhile, efforts to reviste 1982 Mexican Wolf Rewvery Plan were similarly
unsuccessful. FWS convened teams to rethserecovery plan irthe early 1990s and
early 2000s, but without success. (1998))1&ule at FR0O00002; 5-Yr Review a
NO000559; 2010 CA di052270-71.) In 2010, FWS conveha third wolf recovery team.
(SeeDraft Mexican Wolf Revise®ecovery Plan, AR C043008t seq,. [hereinafter 2012

Draft RP].) That team, comprised of leaglimolf scientists, drafted a Mexican Wolf

Revised Recovery Plan in fullSée id. However, FWS thereafter halted the recove
planning process, and the draft was never publisiEs®AGFD Letter to FWS (Sept. 23
2014), AR C085274 a£085281-82; Email from Tracy Mehess (Oct. 23, 2013), AR
NO77606 at NO77606.)

2015 10(j) Rule

Litigation in 2010 promptedevision to the 1998 1Q(jrule. In settlement of
Center for BiologicaDiversity v. JewellNo. 1:12-CV-1920 (D.C. 2013), FWS agreed

® For example, FWS'’s 2005 Five-YeReview observed that recommendatio
from the a%ency’s Three-YedReview had not been imghented. (5-Yr Review at
NO000559-60.)

" Over 10,000 comments were receiveddamjunction with the Five-Year Review
and the review team found that a significpattion of the population had "strongly hels
attitudes toward wolves in the BRWRA,” boin sug ort of and iropposition to wolf
reintroduction. (5-Yr Review NO00559-68/00085 5) The team noted the vehemen
with VV_?_ICh 'Ege):se groupkeld their position on the wolfna the anger thelield for the
opposition. [d.
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to publish a 10()) rule modidation by January 16, 2015.4D 22 in case No. 1:12-CV-
1920; ®eEmail from Jonathan Olson é0. 16, 2013), AR NO0604@t seq). In 2013, in
anticipation of this deadle®y FWS commenced the pubbcoping process required b)
federal law. As part of this process, thgency solicited peervew opinions from six
scientists with expertise thatcluded familiarity with wolves, the geographic region
which wolves occur, and conservation biolgginciples. (2015 10(jRule at FR000137,
FR000150.) FWS invited 84 federal and stagencies, local governments, and tribes
participate as cooperating agencies ie ttevelopment of the environmental impa
statement, 27 of which participatedd.(at FR000158.) FWS maintained a list ¢
individual stakeholders and a Web site to eadhat interested and potentially affecte
parties received inforation on the EIS.Id.) In November 2014following additional
opportunity for public cooment, FWS published the rfal Environmental Impact
Statement (FEIS), which analyzémir alternatives for improwg the effectiveness of thg
reintroduction programSeeFEIS at N042619-21N042688.) On Januwa6, 2015, FWS
issued a Record of Decisiosglecting Alternative One as the preferred alternati
(Record of Decision, AR N034602t seq). Alternative One contaed the following key
provisions.
1. Population Cap arttffective Migration Rate

The rule sets a populati objective of a single palation of 300-325 Mexican
wolves within the MWEPA,with a minimum one to tw effective migrants per
generation entering the populatiadepending on its size, aviae long term (2015 10(j)
Rule at FR000141.) I&gough FWS does naxpect to reach the 300-325-wolf objectiv
until after year 13 (2014 AE at N043054), FWS nevertlees concluded the populatiol
objective “would provide forthe persistence of [the] population and enable it
contribute to the next phase of working tod/éull recovery of tle Mexican wolf and its
removal from the endangered species ”lig2015 10()) Ruleat FR000138-39A).
Additionally, “[ijn the more inmediate future, FWS may conttuadditional releases in

excess of 1-2 effective migrants per generatd address the high degree of relatedn
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of wolves in the current BRWRA."I{. at FR000141.) Finally, so as not to exceed the

population objective, FWS will excise “all management optis,” with a preference for
translocation.Ifl. at FR000173.) In support of thegadation objective, FWS relied upor
two scientific studies: Carroll, et ak§14) and Wayne artdedrick (2010).
2. Expanded MWEPA

The rule also expands the MWEPA to encompass all of Arizona and New Mg
south of Interstate 40 (“I-40”), taling 153,871 square miledd( at FR000143.) The
term “BRWRA” was discontinued, and ttdWEPA was divided geographically intg
three zones, each designated for the releéesmgslocation, or dispersal of wolvetd.(at
FR000144, FR000147.) In Zone 1, Mexican wolves nhay initially released or
translocated. In Zone 2, Miean wolves will be allowedo naturally disperse ang
occupy, and wolves may be translocated withim zone. Pups under five months of a
will be released on federal land in Zone I&. Zone 3, neither initial releases nc
translocations will occur, but Mexican wolvegll be allowed todisperse into and
occupy this zone. Zone 3 is an area s&lsuitable Mexican wolf habitat where Mexica
wolves will be more actively managdad reduce conflict vih the public. [d. at
FR000143-48.) Unlike i BRWRA, which included princifig national forest land, the
expanded MWEPA includes a signifitceamount of non-federal landd( at FR000149.)
The rule does not authorizeetiise of suitable wolf habitabrth of I-40. FWS explained
that expansion north of I-4@ould require coordination with Utah and Colorado a
must be implemented through a revised recovery planatFR000162, FR000164.)

3. Expanded Take Provisions

The 2015 rule modifies the circumstanaesvhich lethal anchonlethal take are
authorized, with the aimto provide greater managent flexibility and “make
reintroduction compatible with current apthnned human activitiesuch as livestock
grazing and hunting.q. at FR000148-49.)

Most notably, the rule authorizes lathand non-lethal t& in response to

unacceptable impacts tolaiiungulate herds. If an Arizaror New Mexicagame and fish
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agency determines that Mexican wolf preola is having an unacceptable impact to

wild ungulate herd, the resptive agency may requeapproval from FWS that the

wolves be removed from the impacted aréh) Along with its reques the state agency

must submit a science-based document theblean subjected to peer-review and public

comment, describing what data indicate thatwild ungulate herts below management

objectives and demonstrating trettempts were made toeidtify other causes of herqg

declines. (Permit at PO00668-H%n “unacceptable impact”’ idetermined by the state

game and fish agency, basqibn ungulate management goalsa 15 percent decline i

an ungulate herd as documented by thesstgiency using its preferred methodology.

(2015 10(j)) Rule at FR0001%3If all of the requirements are met, FWS will “to th

maximum extent allowable under the Achake a written determination of what

management action is most appropriatetfe conservation of the subspeciesd. @t
FR0O00168; 50 C.F.R. 8§ 1A4&)(7)(C).) In the FEIS,FWS reported that, since

reintroduction commenced, state-collected ddg¢aonstrates that there has been

discernable impact” from Mexican wolf preotan on elk in the BRWRA. (2014 FEIS at

N043840.) FWS further projected that wolwesuld have “little or no effect on the
abundance of elk and deer across most afola and New Mexico where elk and de
abundance is stabler above population objectivesit(at N042840.)
4. Nonessential Designation

Finally, the 2015 rule maintains thexperimental population’s “nonessential
status, which was first designated in the 1898making. In support of this decision
FWS noted the Mexican wolf population thainsthe wild in Aizona and New Mexico
today is the same population that was deseghat the 1998 finalule. (2015 10(j) Rule
at FR000163.) FWS reasoned that becauseptinpose of the 2015 rule is to revis
management protocols for an existing popatg reconsideratiorof the population’s
nonessential status was “outside the scope” of the rulemaldrg. (

Scientists’ Response to FWSslection of Alternative One
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Prior to FWS'’s publication othe 2015 10(j) rule, a grpuof scientists informed
FWS, through submission of a formal public comment, that FWS misstated

misinterpreted the scientists’ findings. (Comment from Caraillal, (December 19,

2014), AR N057614 anN057615 (hereinafter Carroll Goment).) Among the scientists

who joined in the comment were Drs. Cédlfrdvayne, and Hedrick, whose publication
were cited by FWS in support thie FEIS and th€015 10(j) rulé’ (See2014 FEIS at
N042672; 2015 10(j) te at FR000141.) The scientists asserted FWS misreprese
their conclusions with reggt to: (1) the relationship between population size 4
extinction risk for the experinmeal population, and (2) thelationship between effective
migration rate and the long-term genetic ltieaf the population(Carroll Comment at
N057616-18.) These concerns were largphgemised on the fact that the cite
publications analyzed effects on a p@tign present withim metapopulation.g., three

populations connected by dispal), whereas the FEIS assed the same outcomes for
single isolated populationSée id). In light of this discrepang the scientists opined tha]
FWS’s population objective and effective gration rate failed tgorevent long-term

erosion in the genetic health of the expentaépopulation of Mexican wolves and tha

the selected course of actiwould therefore hinder theecovery of the species. As$

stated in the commefrom the scientists:

[G]iven the current depauperate ngéc composition and the high
relatedness of the Blue Range populatim order for this population to
contribute to recovery it is necessdoynot only forestall further genetic
degradation but also reduce the high relatedness of the Blue Range
population and increase its levels ohggc variation. The success of this
effort depends on it beingitiated while the population is still small, when
each newly released individual has aajer genetic effect on the recipient

8 The scientists who authored the commwste Drs. Carlos Carroll, Richard J.

Fredrickson, Robert CLacy, Robert K. Wayneand Philip W. Hedrick. $eeCarroll
Comment at N057619.) Some all of these scientists have been cited in the mg
agency publications on Mexican wolf recoyesince 1998, including the Three- an
Five-Year Reviews of the reintroductionogram, the 2010 Conservation Assessme
the 2012 Draft Recovery Plathe 2014 DEIS and FEISrfthe 2015 10()) rule, the 2015
listing rule, and the 2015 10(j) rule.
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population. Releases from the captp@pulation at a rate equivalent to 2
effective migrants per generation wotlrefore be inadequate to address
current genetic threats tbe Blue Range population.

(Id. at NO57618.) The scientists concluded thair “fundamental concern” was that the

EIS gave “an overly optimistidepiction of the long term ability of the Blue Range
population.” (d.)

In spite of the scientistsoncern for the impacts on Waecovery, on January 16
2015, FWS published the 10(ple with the key provisionsf Alternative One described
above? (2015 10(j) Rule at FRO00136t seq) The present lawsuithallenging the 2015
rule, was filed that same day.

FWS'’s Stated Purpose of Rule

Like the 1998 10(j) rule before it, the ZD10(j) rule was nantended to provide

full recovery of the species, but to helpe agency achieve thefirst step toward
recovery,” as envisaged byeth1982 Recovery Plan."Sée 2014 FEIS at N042669,
N042672, N042692.) As defindady FWS, the purpose of the rule is “to improve tf
effectivenes®f the reintroduction project to aelve the necessary population growt
distribution, and recruitment, as well genetic variation within the Mexican woll
experimental populatioso that it can contribute to recovery in the futi@015 Rule at
FR000148 (emphasis addedF\WWS found that by improvm the effectiveness of the
project, the “potential for recovenf the species” would increaséd.(at FRO00136see
also FR000148.) With this purpesin mind, FWS notes thapecific measures not ye
implemented by the agencyililikely be necessary to oever the species, including
objective and measurable crigefor delisting, a scientifidlg based population goal, ang
expanded dispersal area based upon establishment of a metapopulationd. (at
FR000141, FR0O0014&R000150, FR00016£2014 FEIS at N04&92.) FWS will review

the progress of reintroduction under thewneule in year five, with a focus on

° The rule is published in the Federal Regjistt 80 Fed. Re\%/522 and codified at
50 C.F.R. 8 17.84&)(). Concurrently with tBection 10(j) rule, FW$sued a final rule
changing the designation of the Mexicanliwfioom endangered species to endanger
subspecies. 80 Fed. R&#88 (Jan. 16, 2015).

-21 -

e

ed




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

modifications needed to improve the effigaand the contribution the population i
making toward recovery of the Mexicamlf. (2015 10(j) Rle at FR000150.)

Current Status of the Species

In the 2014 FEISFWS acknowledged that the petimental popuation was not
thriving. (2014 FES at N042674see als®2010 CA at N052341As described by FWS,
“the experimental populatio is considered small, getically impoverished, and
significantly below estimates of viability appeey in the scientifiditerature.” (FEIS at
N042674.) In the 2015 1) rule, FWS acknowledged th#éhhe goal of a viable, self-
sustaining population of 100 Wwes has never been meSeg 2015 10(j)) Rule at
FR000175.) Although in 2014 the number wblves in the experimental populatio
jumped to 110, it dropped again in 2013t (Doc. 135, pp. 3-#FWS estimated that
between 1998 and 2018)e “initial release success ratgas about 21 percent, which
meant that for every T0wolves released, only 21 ofettm survived, bred, and produce
pups, therefore becoming “effective migrants.” (2015 10(j) Rule at FR000148.)
undisputed that the growth of the exp®ental population has been hindered |
escalating adult mortalities, iti@al takings, and pup mortalityLawful wolf removals by

the agency have also hindérpopulation growth: from 199&® 2002, 110 wolves werg

released and 58 were removed; from 2003007, 68 wolves wereleased and 84 were

removed; from 2008 and 20139 wolves were releaseahd 17 were removedld( at

FR000140; 2014FEIS at N042666—67N042670.) The agncy has recognized that

permanent removals have the same practffact on the wolf population as mortality].

(2010 CA at N052324.) Meover, past removals and lethal control measures have Ig
the loss of genetically valuable animalSe€Comment by David Parsons (Dec. 2007
AR NO043398, at N043404 igtussing the agency’s killingf AM574, the sixth most
genetically valuable wolf, and the rembwd wolves from theAspen pack).) As one
employee of FWS stated: “Our managebegovery actions are propping up th
subspecies but without that it would tankt{ect within immedia¢ future).” (JO06456,
Internal FWS edits to Draft Mexican Wd.isting Rule (Sept. 23, 2012)).
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FWS has repeatedly recogniziénit one of the chief tha¢s to the species is loss
of genetic diversity. Genetically depredseolves have lower reproductive success,
including smaller litter sizes, o birth weights, and higher rates of pup mortality, as well
as lowered disease resistamarel other accumulated heafitoblems. (2015 Listing Rule

at J016142.) FWS estimates that thetiwappopulation retains only three foundsg
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genome equivalentsie., more than half of the genetibversity of the seven original
founders has been lasom the population. (Mxican Wolf ListingRule, AR J016124, at
J016143 (Jan. 16, 20)Lthereinafter 2015 Listing RuleBy 2014, the gative population

had reached approximatehb& wolves, but 33 of thoseolves were reproductively
compromised or had very high inbreedingffients. The age sicture of the captive
population was also heavily eked, such that sixty-two peent of the population was
composed of wolves that would die withirfeav years. This, combad with the release
of captive wolves into the Md, means that the overall gdmediversity of the captive
population will declinen coming years.I(.)

The state of the captive population,turn, affects the level of genetic fitnes
achieved by the experimental populationOX2 Listing Rule at J016143 (“The gene
diversity of the experimental population canly be as good as the diversity of th
captive population from which it isstablished.”)). In 2014he experimental population
had 33 percent less genetipmesentation than the capiypopulation. (2014 FEIS af
N042673.) Members of the reinttuced population were, on asge, as related to eac
other as full siblings.ld.) As described by Dr. Fredricksp“the reintroduced population
Is a genetic basket case in nedderious genetic rehab. Fadimo do so is irresponsible
and also managing for extinction.” (Eiln@ FWS (Nov. 242013), AR J017818.)

Future Recovery Requirements

In its 2014 FEIS, FWS discussedethmelationship between population siz

distribution, and genetic fitness, and thepauts these factors have on species viability.

(See2014 FEIS at NO4&®-75.) According tdhe agency, “[a] sgcies with a small

population, narrowly distributeds less likely to persidin other words it has a highef
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risk of extinction) than a species thiat widely and abundantly distributed.td( at
N042671.) The combination of a small numberaofmals with low genetic variation is
particularly harmful, as it can lead to aextinction vortex,” aself-amplifying cycle

which results in decreased fisseeand lower survival ratesld() According to FWS,

“[tlhe Mexican wolf, in particular, is moresusceptible to population decline than other

gray wolf populations because of smalldétel sizes, less genetic variation, lack (
immigration from other populations, é@rpotential low pup recruitment.’ld. (citations
omitted).)

Scientistshave concludel that establishing a metapopulation is necessary
achieve the recovery of the species. InrtRéil4 publication, Drs. Carroll, Fredrickso
and Lacy found that th “viability of the exsting wild populationis uncertain unless
additional population can be creatednd linked by dispersal of >0.5
migrants/generation.” (Carrolét al, Developing Metapopulemn Connectivity Criteria
from Genetic and Habitat Data to Recovee Endangered Mexican Wolf (2014), AR
N004225, at N004233.) Likewisen its 2012 draft recovg plan, the Mexican wolf
recovery team determined that establishment of a metapiopuweas one of five criteria
necessary to accomplish the detig of the subspecies. (2P Draft RP at C043106-07.
Although FWS stated in theD24 FEIS it lacks “sound, peer-reviewed, scientific bas
to determine what is needéar full recovery (2014 FEIS at N042692), FWS has al
recognized that the futursuccess of the Mexican wotfs likely to depend on the
establishment of a metapopulation or salesemi-disjunct populations spanning
significant portion of its historic range inettregion.” (2015 10(jRule at FR000175.)

FWS asserts that this must be acconglts through the development of a revisg

f
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recovery plan, which may, trn, require further revision to the experimental population

regulations and any necessanalysis pursuant to NEPA.q25 10(j) Rule at FR000141
FR000148.)
November 2017 Draft Revised Reexry Plan & Related Litigation

On November 30, 2017, in responsditigation by environmetal groups and the
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State of Arizona, FWS completed a revisedavery plan for the Mexican gray woff.
FWS received 101,010 public comments on ttatgan. (Doc. 57, p2 in case No. CV-
14-02472-TUC-JGZ.) The 2017 draft recovgmian, which provides criteria for the

delisting of the species, anticipates two inter-connected populations of Mexican wolyes |

the United States and Mexico. (2017 R#® 10, 18-20.) Inthe United States,

implementation of the new gh will involve a single popation in Arizona and New

Mexico, south of 1-40.1¢. at 11.) FWS anticipates that under the new plan the Mexican

wolf will be recovered in 25-35 yearsld(at ES-3.) The Centéor Biological Diversity
et al. filed a separate action challenging tHEL.2 revised recovery plan on January 30,
2018, alleging that the pldails to provide for the raewery of the Mexican wolf.§ee
doc. 1, in case No. CV-18-00047-TUC-JGZ.)
DISCUSSION

For the reasons discussed below, the Cinals that the 2015 10(j) rule fails tg
further the conservation of the Mexican wdlhe Court further findghat the essentiality
determination is arbitrary and capriciolBecause these two requirements of Section
10(j) have not been met, the Court wilhtend to the agency rfdurther proceedings
consistent with this Order.
l. The 2015 Section 10()) rule fails to frther the recovery of the Mexican wolf.

Before authorizing the release of experimental populain under ESA Section
10(j), the Secretary must, by regulation, deiee that such resse will “further the
conservation of [the] speciéd.6 U.S.C. § 1539(j)(2)(A)see alsdb0 C.F.R. § 17.81(b).
Plaintiffs CBD, WEG, the Cd#ion, and SCI each &ghe Court to invalidate all or par
of the 2015 10(j) rule on thground that the rule fails téurther the recovery of the

1% Seedoc. 55 in case No. CV-14-02472-TUC-JGZ; doc. 49 in case No. CV}15-
00245-TUC-JGZ. The Court takes judiciabtice of the first revision to the 201]
Mexican Wolf Recovery Plan, whichs a Publlcl _available documentSee
https://www.fws.gov/southwé&es/mexicanwolf/pdi/2017MesanWolfRecoveryPlanRev
ision1Final.pdf (last visited March 27, 2018p Fed. Reg. 29,918. The information from
the 2017 plan is discussedrdi@ as background only.

N
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species!!? Alternatively, Federal Defendantsnd Defendant-Intervenor Arizong
(collectively “Defendants” for the purposestbis section) ask thi€ourt to uphold the
2015 10(j) rule on the grourttiat it complies witithe ESA’s requirement to further thg
recovery of the species. Having considetiegl parties’ arguments, the Court conclud
that the 2015 rule only prowd for the survival of the spies in the short term ang
therefore does not further recovery foe tpurposes of Section 10(j). The Court al
agrees with CBD and WEG thdtty failing to provide for tb population’s genetic health
FWS has actively imperiled the long-ternability of the species in the wild.

A. The 2015 10()) rule prodes only for short-term survival of the species a
fails to further the long-term recoveo§ the Mexican wolf in the wild.

FWS implemented the 2015 10(j) rule as interim measure that would improv|
the effectiveness of the reintroduction peogy until such time as further recover

actions may be accomplishedlt®ugh the rule contemplatesn increase in certain

metrics, such as population size and geogcaganige, it does not, in and of itself, furthe

the recovery of the species. tRar, the rule onlyensures the short-tersurvival of the

1 The question of whether tt2915 10(j) rule furthers recovery of the species
raised in each of the four &ss and the Court’s resolution this issue thus affects eac
of the 12 pending motions for summary judgrh Although CBD, WEG, the Coalition
and SCI each argue that the réads to further recovery afhe species, their argument
as towhy often vary so greatly that the Courtyragree with the progation set forth by
a party, but nevertheless reject that partgasoning. In an effort to fully address th
parties’ claims and to givguidance to the agey on remand, the Court addresses all
the arguments related to furthegirecovery together in thisection. In sum, the Courf
finds the reasoning of CBD aMIEG persuasive on this issue, and rejects the reaso
of the Coalition and SCI.

21n a related argument, SCI contends that Secretary violated Section 4(d) ¢
the ESA, 16 U.S.C. § 1533(d), by (1) failingissue experimentglopulation regulations
necessary and advisable for the conservatiothe species, an() failing to include
SClI's requested escape clause. (Doc. 6&ase No. CV-16-0009FUC-JGZ, pp. 31-33,
35-38.) The Ninth Circuit has rejected thguanent that a Section 10(j) regulation mu
meet the requirements of ESA Section 4{dhited States v. McKittrickl42 F.3d 1170,
1176 (9th Cir. 1998)Accordingly, the Court will deny summary judgment on SC
claims raised under ESA Section 4(d).
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species.

The rule’s provision for a single, isolatpdpulation of 300-32 wolves, with one
to two effective migrants peyeneration, does not further the conservation of the spe
and is arbitrary and caprams. When FWS approved the population size and effec
migration rate, it misinterpreted the findis of Carroll et al. (2014) and Wayne ¢
Hedrick (2010), which it had relied upon tgoport its population objective. Specifically
the population size and effective migration rat thas selected for the final rule fails t
account for the fact that tH&lue Range population is nobmenected to a metapopulatio

and suffers from a higher degree of intetedmess than is assumed in those stud

When these circumstances are factoredOrs. Carroll, Wayne and Hedrick, among

others, conclude that the effective migratiote rand population size the 2015 rule are
insufficient to ensurghe long-term viability of the spess. In their public comment to
FWS, Drs. Carroll et al. setthat “[rleleases from theaptive population at a rate
equivalent to 2 effective migrants per gat®n would . . . be inadequate to addre
current genetic threats toettiBlue Range population.” Théyrther note that forestalling
genetic degradation and redugithe high relatedness of thepulation are actions tha
must be taken early on, whileetipopulation is still small,ift order for this population to
contribute to recovery (Carroll Comment at NO576181)o the extent that FWS now
seeks to argue in this litigan that the population sizand effective migration rate
further the recovery of the spies, the Court finds thatatposition is not entitled to
deference.ldaho Sporting Cong., Inc. v. Rittenhou865 F.3d 957, 96@th Cir. 2002)
(“While we give deference to an adminisiva agency’s judgment on matters within if
expertise, here the Forest Service’s ownra@es have concludetthat the ‘Forest Plan
approach to sustaining oldayvth through the planningeriod is invalid'. . . .”).

Indeed, FWS itself acknowledgen the 2015 rule that “a small isolated Mexicd
wolf population, suclas the existing experimental popuda, can neither be considere
viable nor self-sustaining.” (2015 10(Rule at FR000138-39A). FWS neverthele

justified the population obgtive on the gronds that it “would provide for the
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persistence of the population and enable itdatribute to the next phase of workin
toward full recovery of the Mexican wolf . . . .Id() “Persistence” iantithetical to the
ESA'’s recovery mandat&ifford Pinchot Task Force Wnited States Fish and Wildlife

Q

Serv, 378 F.3d 1059, 1070, (“|me ESA was enacted not merely to forestall the

extinction of species (i.epromote a species survivagmended387 F.3d 968 (9th Cir.
2004), but to allow @&pecies to recover to the pbimhere it may be delisted.”Bierra

Club v. United StateBish & Wildlife Serv, 245 F.3d 434, 438 (5th Cir. 2001) (“[T]hg
objective of the ESA is tenable listed species not merely to survive, but to recover f
their endangered or threatened statu&isuring the short-terrsurvival of the species
falls short of Section 10(j)'sequirement that the release af experimental population
further the recovery of the gpies. 16 U.S.C. 8 1539(j)(2)(Aln sum, in approving the
population size and effective migration rat@NS first failed to articulate a rational

connection between the facts iretrecord and the choice madf@rest Guardians329

F.3d at 1099, and second justified its deiny on the “short-term” nature of the rule

which is legally insuitient under the ESASee Judulang565 U.S. at 53, 55 (agenc)

decision must be based on relevant factaas dine tied to the purpose of the underlying

statute):®> Accordingly, the Court concludes ath the population size and effectiv

migration rate, which do not further the censtion of the species, are arbitrary and

13 The remaining provisions dhe 2015 rule fato remedy this deficiency and, ir

some instances, threatemcompound the prodm. In spite of the fact that the rule does
not provide a_minimum pospu_ ation size arifeetive migration rate to protect against
WS imposed a papan cap that creates the potential for

genetic deterioration, FW _
removal or killing of geneticallyaluable wolves. The rule prits the agency to use “al
available management optionsd as not to exceed the cap. Although the rule expre
the agency’s “prefere@e for translocation,” it permits ¢hagency to use “all available
management options” so astrto exceed the cap.SéeComment by David Parsons
(Dec. 2007), AR N043398, #043404 (discussing the ageixXilling of AM574, the
sixth most Penetlcall valuable wolf, atite removal of wolves from the Aspen pack
Similarly, although F acknovylec(ljges that territory nowh [-40 will likely be required
for future recovery and recognize > Of )

species’ range, it nevertheless |Wosed @l hianit on dispersal north of [-40. Any|
wolves that venture outside the MWEPA viné captured and retued. The agency agair

14

A4

relied on the limited scope of thele to justify this provisionstating that the purpose of

the rule is to impro® the effectiveness of the reintration project and citing to the

recovery k;))Iatnl&as the Iikelly means of adgieg the insufficient geographic range that|i
y e.

provided present ru
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capricious.

In addition, the expanded take provisi@ositained in the new rule do not contaln
adequate protection for the loss of geneticadijuable wolves. The agcy’s authority to
manage a 10(j) population includes the optioauthorize lethal and nonlethal take. This
authority stems not from biological conerdtions, but from the agency’'s need to
coordinate the recovery effort with affedt stakeholders. However, in issuing take
permits, “the Secretary is subject to the isgent of Section 10jdhat issuance will
not operate to the disadvantagfethe listed species,” S. BeNo. 97-418 at 8, and the
permit issued must be consistent witke tBSA’s conservation purpose and policy, 16
U.S.C. 8 1539(d)FWS has repeatedly regmized that one of #hchief threats to the

species is loss of genetic diversiggediscussionsuprap. 21, yet the expanded tak

D

174

provisions lack protections for loss of géoediversity. Instead, FWS justifies the
expanded take provms on the ground thalhey will “make reitroduction compatible
with current and planned humactivities, such as livestogkazing and hoting." This
explanation fails to show that FWS considetieel requirements of Section 10(d), or that
its decision adhered to the KS conservation purpose.

Defendants concede that the 2015 ruleassufficient in thdong term, and offer
a series of justifications for the rule’s shtetm focus, each of which the Court rejects.
First, Defendants urge the Court to find ttiet rule is sufficient idight of the recovery
plan, which, at the time of briefing, wdsrthcoming, but has since been issued and
subject to legal challeng@he Court concludes that thebstance or terms of future
recovery actions, do not relie FWS of its obligations uler Section 10(j). Moreover,
the provisions of a recovery plan are didionary, not mandatory. Thus, even if the
recovery plan contained all terms promisedd®fendants here, there is no guarantee that

those terms will protect against the harms thatCourt finds presented by 10(j) rtfe.

* The Court rejects the Coalition’s argurhehat the 2015 1) rule fails to
further recovery because it dosst conform to the terms of the existing recovery plan|or
that the rule is necessarily deficientchase it was finalized in advance of the
forthcoming revised recovemplan. (Doc. 109, pp. 14-122-23.) Recovery plans do ng

—
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Defendants next contend thihe rule is sufficient agn interim measure, under th
agency’'s stepwise approatt recovery, and thany deficiencies irthe rule will not
result in harm the Mexican wolf in theréseeable future. Thiargument completely
misconstrues the principles guiding recovempich focus on long-term viability of the
species, and again requires that the Colytae the promise of future action that ma
never be implemented. The Cobdeclines to do so. The expaental population that is
the subject of this litigation is the onpopulation of Mexican wiges in the wild.See
Motor Vehicle Mfrs. Ass’n of United States, |63 U.S. at 43. It is undisputed tha
recovery of the population is in genetic deeland that the present agency action w
have long-term effects on thergeic health of the species.

Nor does the significant “emagement flexibility afforded to tle agency under
Section 10(j) justify the failure to furtheéhe long-term recovery of the Mexican grg
wolf. Section 10(j) was added to the ESA byeaximent in 1982 as means of providing
FWS with administrative anchanagement flexibility to traplant an endangered specié
into previously uninhabited habitebee49 Fed. Reg. 33,885, 33,886, 33,889 (Aug. ?
1984). Indeed, as the Ninthr@uit has noted, “Congress&pecific purpose in enacting
section 10(j)) was to ‘give greatdlexibility to the Secretary.” United States v.
McKittrick, 142 F.3d 1170, 1174 (94@ir. 1998) (quoting H.RRep. No. 97-567, at 33
(1982), reprinted in 1982 U.S.C.C.A.N. 2807, 2833hlowever, there is no indication

govern all aspects of recovery under theAEBut rather are non-binding statements
intention with regards tahe agency’s long-term goal of conservati®eeFriends of
Blackwater v. Salazar691 F.3d 428, 434 (D.C. Cir. 201fa recovery plan is a non;
binding, “statement of intdion,” and not a contractf;onservation Cong. v. Finley74
F.3d 611, 620 (9th Cir. 20)4(declining to adopt particular recommendations in
recovery plan, which is nonldimg on an agency, does not constitute failing to consi
them).The agency may move forward with consgion goals under other sections of tf
ESA, even in the absencear updated recovery plairizona Cattle Growers’ Ass’'n v.
Kempthorne534 F. Supp. 2d 10132025 (D. Ariz. 2008)aff'd sub nom. Arizona Cattle
Growers’ Ass’n v. Salaza606 F.3d 1160 (9th Cir. 201Q¥jecting the argument that thg¢
agency cannot move forward with a cons@ora effort without first identifying in a
recovery plan the precise pointvethich conservatiowill be achieved).
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that the management flexibiligfforded to the agency dar Section 10(j) was intende(

to displace the ESA’s broadeonservation purpose, or thatoverrides the duty to use

the best available science. On the contrang, d@ear from the legislative history that the

management flexibility afforded under Section 10@lldws the Secretary to bettef

conserve and recover endangered speti®dcKittrick, 142 F.3d at 1174 (emphasi
added). The Court is not unsympathetic todhallenges the agencycts in its efforts to
recover such a socially controversial specids FWS observed in 1982, any recove
effort must deal withthe residue of a long history ahti-wolf sentiment by the public.
(1982 RP at R000895.) Howevamy effort to make the recovery effort more effecti
must be accomplished withowindermining the scientifiantegrity of the agency’s
findings and without subverting the statutonandate to further cevery. The agency
failed to do so here.

In reaching its conclusions, the Court is mindful that when reviewing scien
findings within the agncy’s area of expertise, it is at its most defereniiaé Lands
Council 559 F.3d at 1052accord Baltimore Gas and Elec. Cwe. Natural Res. Def.

2]

=

tific

Council, Inc, 462 U.S. 87, 103 (1983 owever, this is not a case in which the agency

was required to choose between conflictingrddie evidence. On th contrary, the best
available science consistently shows thatovery requires consideration of long-tert
Impacts, particularly the subspecies’ genetialtle Moreover, thigase is unique in that
the same scientistsahare cited by the agency publidgmmunicated their concern tha
the agency misapplied and migreted findings in suchraanner that the recovery o
the species is compromis&dTo ignore this dire warningias an egregious oversight b

the agencyldaho Sporting Cong., Inc.305 F.3d at 969 (declining to defer to th

> The Court rejects the Coalition’s argumémt FWS did not have the scientifi
data necessary to make an mnfied decision about recoverypdedoc. 153, p. 12.) The
Coalition’s principal challenge is that D€arroll's 2014 study tilized data collected
from North American gray wobks, rather than Mexican grayolves. The Coalition fails
to explain why this renders the dat&alid or present better existing dagee50 C.F.R.
§ 17.81(b) (Secretary shall utilize thHgest scientific and commercial dagaailablée’ in
considering effects on recovery) (emphasis added).
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agency’s judgment on mattewgthin agency expertise wherthe Forest Service’s own
scientistsconcluded a forest plan standard was invalid).

In sum, FWS failed to consider recoverryaccordance with 50 C.F.R. § 17.81(b
or to further the conservation of the species under Section 10(j), 16 U.S.
1539(j)(2)(A). The rule as a whole fails farther recovery: FWS did not create
population in the 2015 k& that would be protected agat the loss of genetic diversity
and there are no other viable populationgushion the subspecié#®m the long-term
harm that is predicted to result under th&é26eule. Accordingly, the Court concludes ths
the 2015 10()) rule is arbitrary and capoies, and will grant sumany judgment in favor
of CBD and WEG on this ground in cases Nos. CV-15-00016@-JGZ and No. CV-15-
00285-TUC-JGZ.

B. The revised rule does not need tahee product of an agement with state
and private stakeholders.

The Court rejects SCI's argemt that the 201%0(j) rule is invalid because it wa$

adamantly opposed by staed private stakeholderSeedoc. 69 in case No. CV-16-
00094-TUC-JGZ, pp. 18-31, 3335.) Section 10(j) of the ASdoes not require that the
10(j) rule be the product of an agreemeurth state and private stakeholderge36

U.S.C. § 1539(j). The Court digeees with SCI's assertionahCongress intended such
requirement and concludes SCI has failed demonstrate any “clearly contrar
congressional intent” in ehlegislative history to the 1982 ESA amendmeBéeCarson

Harbor Vill., Ltd. v. Unocal Corp.270 F.3d 863, 884 (9th ICi2001) (where statute’s
plain meaning is clear, a review of the legisle history is strictly limited to ensure n(
clearly contrary congressional intent). Otme contrary, the legislative history
demonstrates that, although Congress amtiegh Section 10(j) gulations would be
implemented in consultation thi affected parties, thé&ecretary would retain the
authority and management flexibility to isstegulations that furthrehe conservation of
the speciesSeeH.R. Rep. 97-56797th Cong., 2d Ses8. 5 (May 17, 1982)see also
Wyo. Farm Bureau Fed’'n v. Babhii87 F. Supp. 1349,366 (D. Wyo. 1997)ev'd on
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other grounds199 F.3d 1224 (10th Cir. 2000).

The Court similarly rejects SCI's angent that FWS violated 50 C.F.R.

§ 17.81(d)’s requirement that regulations esgnt, “to the maximum extent practicable
a cooperative agreement between state addrdé agencies and private landowne
Although FWS revised the 1998)(j) rule to increase theumber of wolves permitted in

the MWEPA against the wishes of New MaxXis hunting community and New Mexicq

state wildlife management authorities (d66.in case No. CV-16-00094-TUC-JGZ, pp.
29-30), the Court cannot conclude that Fwi&lated 50 C.F.R. § 17.81(d) when it

declined to adopt the position oértain stakeholders. The recondthis case reveals thal

prior to finalizing the FEIS and Section 10(ule, FWS consulted and coordinated wi

many parties, including New Mexico wiie management agencies and private

stakeholders. FWS held foahand informal meetingsvith New Mexico’s wildlife
management authorities, maintained stak#dr mailing lists, and worked with stat
agencies to collect and analyze databawlogical and economic factorsS€eFEIS at
N042931-41; 2015 10(j)) Re at FR000176.) FWS alsowited 84 state, tribal, and

federal government entities to participatecasperating parties pursuant to memoran

of understanding.See2015 10(j) Rule at FR000158.) B&Lcontention that these efforts

do not constitute an agreement “to the maxmextent practicable” is unpersuasive. T}
Court cannot find that FWS abdicated itsyduthen it declined to adopt a position of
select few parties that would entamount to a veto on tlagency action, as this woulg
effectively prevent tha@gency from carrying duts statutory mandate in the absence
complete consent. Accordingly, the Cowill deny summary judgment to SCI on thi
ground.

C. The rule provides sufficiestitable habitat for the species.

The Court rejects the Coalition’s argumémdt in the2015 10(j) rule, FWS failed

to provide sufficient suitable baat for the Mexican wolf.Under agency regulations, a

experimental population shall beefeasedinto suitable natural habitat....” 50 C.F.R.

§ 17.81(a) (emphasis added). FWS ass@rtgs 2014 FEIS it “will not release of
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translocate Mexican woés into areas that do not hamgtable habitat.” (2014 FEIS a
N043074.) In its 2015 rulemakintpe agency repeatedly nstéhat it expects wolves ta
occupy areas of suitable habitat, and ffations of the MWEPA considered unsuitab
for permanent occupancy are necessary tonpevolves to roam and travel to ney
territories’® (2014 FEIS at N0426778.) Neither the ESA, mo50 C.F.R § 17.81(a),
requires FWS to limit the total geographionge of an experimental population t
suitable habitat. Moreover, énCoalition has not providedny authority that would
restrict the agency’s use of unsuitablebitet for purposes other than releas
Accordingly, the Court will dey the Coalition’s motion flosummary judgment on thesq
grounds'’

Il. FWS'’s essentiality determination was arbitrary and capricious.

In 1998, when FWS first designatecdetlexperimental population of Mexical

[

e

O

3%

N

wolves, the agency termined in accordance with ESA Section 10(j)(2)(B) that the

population was not essential tbe continued existence diie speciesin 2015, the
population’s “nonessential” designation wasrieal over to the revised rulemaking: FW
declared that nothing in tH2015 rule changed the desigjiopa and the agency was ng
“revisiting” the 1998 determirieon. (2015 10(j) Rule at FBD0174.) FWS explained tha|
because the purpose oetB015 rule was to revise m@geanent protocols for an existing
population, reconsideration of the popuwats nonessential status was “outside t
scope” of the rulemakingld. at FR000163.)

In its present Motion for Summary JudgmeWEG argues that FWS'’s decision t

' Moreover, restricting the agency’seusf unsuitable habitat would go again
Congress’s intent to further the conservatbthreatened and endangered species an
minimize potential conflictswith local landowners.See Wyoming Farm Bureal
Federation v. Babbift199 F.3d 1224, 1231 (10th CR000) (“Congress added sectio
10(j) to the Endangered Speg Act in 1982 to addresselt-ish and Wildlife Service’s
and other affected agencies’ frustration opelitical opposition to reintroduction efforts
perceived to conflict with human activity.”).

" The Coalition’s argument thétie agency failed to meits “stated requirements
for suitable habitat as an area with ‘limitedno livestock grazirngand ‘minimal human
use™ is similarly unpersuasive. AIthQu%h distock grazing and human use are discus
in the 2014 FEIS in the conteaf “suitable habitat,” FW3loes not explicitly state thaf
the criteria for suitable habitate limited to these factors.
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maintain the experimental population’s nonesisé status was arbitrary and capricidtis
(Doc. 112, pp. 12-26.) WEG contends tha tthange in listing status of the Mexicg
wolf, from endangered species to endangenduspecies, triggered a duty to perform
new essentiality determinah, and that the agencyigliance on the outdated 199
determination failed to use the best available scierde. ffederal Defendants ang
Defendant-Intervenor Arizongcollectively “Defendants,” for the purposes of th
section) argue that therens obligation under the ESA orexgcy regulations to perform
a new essentiality determinai when the agency voluntarihgvises an existing 10(j)
rule, as FWS did in 2015. @2. 134, pp. 19-25; doc. 14@p. 9-12.) According to
Defendants, the experimengabpulation of Mexican wolvewas released in 1998, an
the essentiality determinatioperformed at that time isn full satisfaction of the
Secretary’s duty under Section 10(Ji.{

The Court concludes that because #ffect of the 2015 rulemaking was f{q
authorize the release of an experimemqapulation outside itsurrent range, a new
essentiality determination was required ate agency’s decish to maintain the
population’s nonessential status without coesation of the bestvailable information

was arbitrary and capricious.

A. FWS is required tgoerform a new essentiality determination when
authorizes the release of an expemtal population outside the specie

current range.
Section 10(j)(2) of the ESA requiresetiSecretary to perform an essentiali

determination prior to authoirg the release of any populati of an endangered specis
outside the current range of such spectsel6 U.S.C. § 1539(j)(2A), (B). In 1998,
there was no existing range for the Mexicaolf; the subspeciebad been completely
extirpated from the wild. At that time, FW&uthorized a release of wolves into th

BRWRA, a 6,854 square-mile area. The 2011& provides for the release of Mexica

18 plaintiff WEG is the onlyarty to challenge the 20ESsentiality determination,
and accordingly the resolution of the prdsesue affects only the motion and cros
motions for summary judgment filed gase No. CV-15-00285-TUC-JGZ.
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wolves outside the BRRA—the species’ onlexisting current rangeSpecifically, the

rule expressly authorizes the release ofive® into two of the three zones of the

expanded MWEPA and during all three phaséshe 12-year riatroduction period.
(2015 10(j)) Rule aFR000144.) In fact, irthe 2015 rule, FWS ackwledges that the
“designated experimental population areaM@xican wolves classified as a nonessent

experimental population by this rule .is. wholly separate geographically from th

current range of any known Mexican wolvedd. at FR0O00183 (emphasis added).

Because the 2015 rule authorizes releasesdeutd the current range of the species, t
Court finds that an essentiality determination was required undguldm language of
Section 10(j)Seel6 U.S.C. 8§ 1539(j)(2)(A), (B).

Defendants nevertheless claim that aseatiality determination is not require
because the 2015 rule was a “revision” toeaisting rule and neither the statute nor tl
regulations require a new ensiality determination for a revision. Defendants urge t
Court to accept that the staguand regulations are thewed ambiguous and that thg
agency’s interpretation that a revisionrist required is entitkk to deference undej
Chevron v. Nat. Res. Def. Counelb7 U.S. 837 (1984), amsuer v. Robbins519 U.S.
452 (1997).

The Court is not persuaded that defees is warranted herd-irst, the Court

rejects Defendants’ argument that the statstambiguous as tahen an essentiality

determination is required. As discussdmbwe, the ESA is clear that an essentiality

determination is required prior to authamg the release of gnpopulation of an
endangered species outside therent range of such species. 16 U.S.C. 8 1539(j)(2)
(B). To the extent FWS arguéisat an essentiality deternaition is not required for a
revised rulemaking, that interpretation confligtgh the plain language of the statuts
Under Defendants’ interpretatiotiie Court would be required find that an essentiality
determination is not required, even whereo@lthe conditions set fth in the statute are
met, simply because the rutedenominated a revision by the agency. The Court decl

to read the statute in a manner that tegjthe plain language of the stat@bevron 467
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U.S. at 844 (agency’s interpretation isrmpessible unless “arbitrary, capricious, O
manifestly contrary to the statute.’ee also Marsh v. J. Alexander’'s LL869 F.3d

1108, 1116-17 (9th Ci2017) (“[A] court need not accepn agency’s interpretation o
its own regulations if that interpretationireconsistent with the statute under which th
regulations were promulgated.” (internghanges, quotation marks and citatiol
omitted)).*?

Second, the agency’s proposed interpi@iawould negate Congress’s intent th
the essentiality determination beade by regulation. 16 85.C. 8 1539())(XB) (“Before
authorizing the release of any populatioml@nsubparagraph (A), the Secretary shall
regulation identify the population and determiron the basis of the best availab
information, whether or not sh population is essential tbe continued existence of a
endangered species or a threatened spgcig$ie regulation reguement ensures the
benefit of public comment. H.R. Conf. Rep7-835, reprinted in 1982 U.S.C.C.A.}
2860, 2875accord Wyo. Farm Bureau Fed;n199 F.3d at 1232-33 (citing samesge
also 49 Fed. Reg. at 33,886 Regulations for the estidhment or designation of
individual experimental populations will bissued in compliare with the informal
rulemaking provisions of the [APA], inorder to secure the benefit of publi
comment....”). The importance of proceedity regulation is apparent here. Th
Mexican wolf's range is greatly expanded anthe new rule, from 854 square miles to
153,871 square miles, without the oppoityrfor public comment on the decision ftt
retain the population’s nonessential status.

In sum, the Court conaties that FWS was requiredgerform a new essentiality

determination when it issuethe 2015 10(j) rule, which #uworized the release of af

1% Defendants rely on Section 10(j)’s ireplenting regulations, found at 50 C.F.H
§ 17.81. These regulatis require an essentiality detemation whenever the Secretar
designates an experimental p&gion that has been or will be released into suita
natural habitabutside the species’ current natural randg® C.F.R. § 17.81(a), (cZ_j(Z
&empha&s added). The Court does not find eonflict between S#ion 10(j)(2) and 50
F.R. §17.81. The ESA’s implementing regilas effectively restate the requiremen
of Section 10(]2.SeeGonzaIes v. Oregon546 U.S. 243, 915-162006) (“the near
equivalence of the statute and regola belies the Government's argumer
for Auerdeference”).
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experimental population out&dhe species’ current rangeéhe agency’s suggestion thg

an essentiality determination is not requifedrevisions is not a plausible constructign

of Section 10(j) and conflicts with Congresspress intent that the agency perform

essentiality determination anytime it autheszthe release of a species outside of

current range and th#tie agency proceed by regulatidBeeResident Councils of Wash,

v. Leavitt 500 F.3d 1025, 1034 9 Cir. 2007) (TheChevrontest “is satisfied if the

—+

AN

its

agency’s interpretation reflects a plausible construction of the statute’s plain languac

and does not otherwise conflict with Congresgpressed intent.”) (internal quotatio
marks and citations omitted). FWS'’s failure to perform this requirement under the
prior to authorizing the release of the popiola under the 2015 1Q(fule was arbitrary

and capriciou$’

B. Alternatively, FWS'’s decision to nmain the experimental population’s

1998 nonessential designation is nodsed upon the best availab
information and is arbitrary and capricious.

Under Section 10(j), the Beetary’s determination o#vhether a population is
essential to the continued existe of the species in the wildust be made “on the basi
of the best available information.” 16 &IC. 8§ 1539(j)(2)(B). Agency regulation

similarly require that the essentiality finding timsed solely on #best scientific and

20 Defendants also argue that FWS'’s detisiot to revisit th 1998 essentiality
determination is not a fihaagency action that is veewable under APA Section
706(2)(A), and is more properly characterizia “failure to act” under APA Sectiof
706(1).See5 U.S.C. 8§ 706(1) (reviewing cowhall compel agencgction unlawfully

withheld or unreasonably dged). Although FWS did ngterform a new analysis, the
decision to maintain the 1998 designation méaedess constitutes a final agency actign.

See Bennett v. Spe&20 U.S. 154, 177-78 (1997). Ejrhe decision was included in §
final rulemaking that marked the consummation of the agency’s decision-mag
process.SeeONRC Action v. Bureau of Land Mgm150 F.3d 11321136 (9th Cir.

2003). Second, the agersylecision to retain the nonestiahstatus implicated the leve
of interagency cooperation required underti®ac7, 16 U.S.C. 8536 (requiring federal
agencies to confer or consult with FWifa federal actions likely to jeopardize th
continued existence of the species, dependingessential or nonessential statu
Similarly, the nonessential designation reéid FWS of the dutyo designate critical
habitat under Section 10(j)(2)(C)(ipeel6 U.S.C. 8§ 1539(j) (2)(C)(ii).
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commercial data available, and the suppgrtiactual basis[.]” 5C.F.R. 8 17.81(c)(2).
The Secretary must consider whether the tdshe experimental population “would bg
likely to appreciably reduce thiéelihood of the survival othe species in the wildSee
50 C.F.R. 88 17.80(b), 17.82(2). This is a fundameria biological inquiry and
requires the agency to consider existinguwmstances and science. FWS failed to do
here.

FWS made no findings regarding theurrent state of the Mexican wolf
experimental population. Rather, it relieon findings it made in 1998, whef
circumstances were markedlyffdrent than they are today. In 1998, the Mexican w
was part of the listing the Nd&rtAmerican gray wolf as aendangered species. Under tf
1998 rule, the population would occupyetBRWRA, a 6,854 square-mile area. FW
authorized 11 wolves for theiiral release, and set a goalaf®elf-sustaining population
of 100 wolves in the wild. Tére were approximately 150 wely in captivity to support
this reintroduction effort.

In contrast, the 2015 rule pertaine the Mexican wolf as its own newly
designated subspecies. The 204k authorizes the releageanslocation and dispersg
of wolves throughout a grya expanded MWEPA, whiclencompasses all of Arizona
and New Mexico soutbf 1-40 and totals 153,871 squargles. Although initial releases
will only occur in Zoned and 2, wolves will beermitted to disperse naturally into all
the expanded MWEPA. Moreover, althoughtire 17 years since the wolf was firg
introduced the captive polation has grown to approximately 250 wolves, th
population is aging and has lost much of its genetic diveiSimally, the Court notes that
the body of scientific kowledge surrounding the Mexitawolf species has grown
significantly since 1998, as gemonstrated by many of the recent studies cited by F
in other portions of the 2015 rule.

In sum, in deciding to niatain the 1998 essentialifetermination, FWS failed to
account for or consider the present cirstamces of the expemental population.

Although it is for the agncy to interpret and weigh the facts, adopting a decision m
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17 years prior without explafhan does not satisfy the agencylsty to base its decision
on the best available science and infarora or to articulate a rational connectio
between the facts found and the conclusionhedcAccordingly the Court finds that th
agency’s decision to maintain the Mexicavolf's nonessential status in the 201
rulemaking was arbiary and capricious. See Forest Guardians329 F.3d at 1099
(agency must articulate a rational connection between the facts found and the

made);Judulang v. Holder565 U.S. at 53, 55 (reasof® agency decisions must bg
based on non-arbitrary, relevant factors taed tied to the purpose of the underlyir
statute). The Court will grant summarydgment in favor of WE in case No. CV-15-
00285-TUC-JGZ on this ground.

REMEDY

Having found that the 2015 10(j) rule is not compliauith the ESA, the Court
must determine the proper remedy. PI&#SCBD and WEG ask the Court to sever af
vacate only the challenged portioothe Section 10(j) rul&. Federal Defendants ang
the State of Arizona request thtae Court remand the rule withouacatur for agency
reconsideration.

Although not without exceptioryacatur of an unlawful agency rule normally
accompanies a reman@le. Alaska Conservation Council.S. Army Corps of Eng’ys
486 F.3d 638, 65@®th Cir. 2007)rev’'d and remanded on othgrounds sub nom. Coeul
Alaska, Inc. v. Se. Alka Conservation Councib57 U.S. 261 (2009Alsea Valley All.
v. Dep’t of Commerce858 F.3d 1181, 118®th Cir. 2004). This idecause “[o]rdinarily
when a regulation is not pradgated in compliance witthe APA, the regulation is
invalid.” Idaho Farm Bureau Fed’'n v. Babhi8 F.3d 1392, 1405 (9th Cir. 1995). Th

*1 CBD asks the Court toacate (1) the challenged prdwiss of the Revised 10(j)
Rule (50 C.F.R. § 17.8K)(9)(iii)) (imposing population ga); 50 C.F.R. 8.7.84 @57& vg

allowing takln% in responséo ungulate impacts); and 50 C.F.R. 8 17.84(k)( )ﬂ
providing forf ased managentdan Arizona); and (2) the challenged provision of t
section 10(a)(1)(A) permit resmtln? Mexican wolf occuparycoutside the experimenta
population area in areas north of Intersée (Doc. 115, p. 47.) WEG similarly reques
that the Court “set aside portions of theised rule, portions othe section 10(a)(1)(A)
permit, . . . and remand this matter baokthe Service for further proceedings ar
analysis . ...” (Doc. 112, p. 50.)
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usual effect of invalidating an agency ruletasreinstate the rule previously in force.

Paulsen v. Danie|s413 F.3d 999, 1008 (9th Cir. 2005).
When equity demands, however, thguiation can be left in place while thg
agency reconsiders or replaces the actamnio give the agay time to follow the
necessary proceduréSee Humane Soc. of U.S. v. Lodkg6 F.3d 1040, 1053 n.7 (9tl
Cir. 2010);ldaho Farm Bureau Fed;68 F.3d at 1405. A federal court “is not requirg
to set aside every unldw agency action,” and the “dem® to grant or deny injunctive
or declaratory relief under APA isostrolled by principles of equity.Nat'l Wildlife
Fed'n v. Espy 45 F.3d 1337, 1343 9 Cir. 1995) (citations omitted). “A plaintiff
seeking a preliminary injunctiomust establish that he is &ily to succeed on the merits
that he is likely to suffer irreparable haimthe absence of gmminary relief, that the
balance of equities tips in his favor, and that injunction is in the public interest.’
Winter v. Nat. Res. Def. Counch55 U.S. 7, 20 (2008).Harm to endangered ol
threatened species is coreidd irreparable harm, andettbalance of hardships wil
generally tip in favor of the speci€deeMarbled Murrelet v. Babbiti83 F.3d 1068, 1073
(9th Cir. 1996) (“Congress hatetermined that under the ES$he balance of hardshipg
always tips sharply in favor of enuigered or threanhed species.”Amoco Prod. Co. v.
Vill. of Gambell, AK480 U.S. 531, 545 (89) (“Environmental injury, by its nature, ca

seldom be adequately remedied by money d@sand is often permanent or at least

long durationj.e.,irreparable. If such injury is suffiently likely, therefore, the balance

of harms will usually favor théssuance of an injunction garotect the Bvironment.”);

see alspe.g, Defs. of Wildlife v. Sec’y).S. Dep'’t of the Interigr354 F. Supp. 2d 1156
1174 (D. Or. 2005) (lethal and mdéethal harm to gray wolf tond to be irreparable injury
that warranted injunction angacatur of final rule changingstatus of gray wolf from
endangered to threatened in some regidtsdpa Valley Tribe v. Nd Marine Fisheries

Serv, No. 16-CV-04294-WHO, 2017 WL 512807, at *24 (N.D. Cal. Feb. 8, 20
(“Evidence that theCoho salmon will suffer imminenharm of any magnitude ig

sufficient to warrant injunctive relief.”).
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Herevacaturof the 2015 rule and t@rn to the provisionsf the 1998 rule would
constitute a further setback for thigecies that serves no purpdSerra Forest Legacy v.
Sherman951 F. Supp. 2d1D0, 1107 (E.D. Cal. 2013) (rejectimgcaturof management
framework that was “environmentally prefel&bto the prior one). Instead, the Court
will remand and require the agency to additbssdeficiencies discussed herein within
reasonable tim& This approach will alsgive the agency the pprtunity to coordinate
any remedial action with the recovery recommendations in the recently published rg
recovery plan. According| the final rule shall remain ieffect until the Service issues
new rulemaking, at which time the Janua6y 2015 final rule will be superseded.

Because further agency action will bequired, the Court will not reach th¢
parties’ challenges to the November 12014 Biological Opinion or the parties
arguments under NEPA.

CONCLUSION

While the prospect of further delays infve@covery is discouraging, it is not the

province of this Court to make policy deoiss, but to ensure compliance with statutory

requirements. Where, as here, the agencyeaetlian outcome thatifato adhere to the
guidelines set by Congress, the Court mayupdiold that action, no matter how carefull

negotiated or hard-fought it may have be€&or all of the reasons stated herein,

?2 The Court declines Plaintif's CBD aMIEG’s request to sever and vacate t
challenged portions of the Section 10(jJeru The Court conades that the equities
weigh in favor of retention of the currenile, including the challenged provisions, &
these provisions are unlikely to cause irrepardialrm in the near future. With regards
the population cap and the lintian on dispersal north 0of40, the number of wolves in
the experimental population is not exped®deach 300-325 wolvamtil year 13 of the
program and the agency antaips that few wolves will ihally disperse north of 1-40
under the phased management approach. gpect to the provisn that allows for
take in response to unaccepéabnpacts to wild ungulate hds, the evidere suggests
that since reintroduction ommenced, there has been “no discernable impact” fi
Mexican wolf predation on elin the BRWRA, and it is anticgied that wolves will have
little or no effect on the abundance of elkdadeer across most of Arizona and Neg
Mexico. Moreover, it is cleathat in drafting the preser8ection 10(j) rule, the take
provisions are critical toanciliating those opposed toehreintroduction effort, and
severing them would be contrary to the agenaytent to draft a e that furthers the
effectiveness of the reintroduction effort. B/DC/DE Broadcastes Assoc. v. FCC
236 F. 3d 13, 22 (D.C. Cir. 2001) (wheththe offending portion of a regulation i
severable depends upon thesmt of the agency).
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. In lead case No. CV-160019-TUC-JGZ, PlaintiffCBD’s Motion for Summary

. In consolidated case No. CV-15-@RTUC-JGZ, Plaintiff WEG’s Motion for

. In consolidated case No. CV-15-00178Q-JGZ, Plaintiff the Coalition’s Motion

. In related case No. CV-16-00094-TUC-J@aintiff SCI's Motion for Summary

2512,et seq. is hereby REMANDED tahe Service for further actn consistent with this

order. The final rule shall remain in effecttiithe Service issuesrgew final rule for the

IT IS ORDERED as follows:

Judgment (doc. 114) is GRANTED IRART and DENIED IN PART to the
extent provided herein. Federal Defemda Cross-Motion for Summary Judgmer
(doc. 123) is DENIED. Defendant-Imenor Arizona’s Cross-Motion for
Summary Judgment (doc. 129) is DENIED.

Summary Judgment (CV-15-00019-TUC-JGIoc. 111) is GRANTED IN PART
and DENIED IN PART to the extentgrided herein. Feddr®efendants’ Cross-
Motion for Summary Judgment (CV-15-Q08TUC-JGZ, doc. 133) is DENIED.
Defendant-Intervenor Arizona’s s-Motion for Summary Judgment (CV-15
00019-TUC-JGZ, doc. 141) is DENIED.

for Summary Judgment (CV-15-00019-CLIGZ, doc. 108) is DENIED. Federg

Defendants Cross-Motion for Summarydgment (CV-15-00019-TUC-JGZ, doc,

137) is GRANTED IN PART and DENIEDN PART to theextent provided
herein. Defendant-Intervenor CBD’s d3s-Motion for Sumntg Judgment (CV-
15-00019-TUC-JGZ, doc. 147) is GRANDEN PART and DENIED IN PART
to the extent mvided herein.

Judgment (doc. 67) is DENIED. Fedebzefendants Cross-Motion for Summar

Judgment (doc. 70) is GRANED IN PART and DENIED IN PART to the extent

provided herein. Defendant-Inten@ CBD’s Cross-Motion for Summary
Judgment (doc. 78) is GRANED IN PART and DENIED IN PART to the exten
provided herein.

IT IS FURTHER ORDERED that the January 16, 2015 final rule, 80 Fed. R
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experimental population of Mexican gray wes$y or otherwise rema the deficiencies
identified in this Order, at which time thenileary 16, 2015 final rule will be superseded
IT IS FURTHER ORDERED that within 30 days of #hdate of this Order, the
parties shall provide tthe Court a proposed deadling the publication of a revised
10(j) rulemaking or other remedial action.
Dated this 31st day of March, 2018.

e 7 2
/ Honoralle J ennifeﬂﬂ{ps’
United States District Judge
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