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WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Robert Ray Viramontes, No. CV-16-00151-TUC-RM
Petitioner, ORDER
V.

Charles L Ryan, et al.,

Regpondents.

On March 14, 2016, Petitioner Robert Wimantes, who is confined in the Arizon
State Prison Complex-Lewis, filed a pro se Petition for Writ of Habeas Corpus pursu
28 U.S.C. 8§ 2254. (Doc. 1Qn October 19, 2016, ResponteCharles Ryan and Attorne)
General of the State of Arizona filed a Lted Answer, arguing that Petitioner’s claim
are both untimely and procedurally defadlte (Doc. 22.) On November 16, 2014
Petitioner filed a pro se Traverse. (Docs. 28) On May 4, 2018, Magistrate Judg
Bernardo P. Velasco issued a ReportBadommendation, recommending that this Co
find the Petition timely, grant it, and remand to the Arizona state court for fuf
proceedings. (Doc. 29.) Respondents fildojections on June 2018, and Petitioner
(now represented by the Federal Public bdé's Office) filed a Response on July 2
2018. (Docs. 34, 44.) Because tReport and Recommendation did not addrg
Respondents’ procedural-defad#éfense, the Court ordered supplemental briefing on |
issue. (Doc. 48.) Petitioner filed his gplemental Brief on Gober 24, 2018, and
Respondents filed their Response orv@&ber 14, 2018. (Docs. 51, 52.)

53

ant 1

e
It

ther

3,
SS
hat

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/4:2016cv00151/970319/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/4:2016cv00151/970319/53/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

l. Factual & Procedural Background

A. Arizona’s Sentencing Scheme

Prior to January 1, 1994, a defendamiwicted of first-degree murder could b
sentenced to life with the possibility of parole after 25 yeSese State v. Fierr®04 P.2d
72, 90 (Ariz. 1990). In 1993, Arizona enatiiés truth-in-sentencing law and eliminate
parole for crimes committed ar after January 1, 19945ee State v. Rosarie87 P.2d
226, 230 (Ariz. Ct. App. 1999). Defendawrtsnvicted of first-degre murder on or after

that date face three possible sentences: deaifimal life (life with no chance of release gn

any basis), or life with the posdiby of “release” after 25 yearsSee State v. Martingz
100 P.3d 30, 33 (Ariz. Ct. App. 2004). éRase” may be granted only through executi

clemency (e.g., a pardon)—a form of reliefikely to be granted to defendants convicte

of first-degree murderSee State v. Ver834 P.3d 754, 760 (/. Ct. App. 2014).

Despite the elimination of parole, proséwrs continued to offer parole in ple
agreements, and judges continued to aceeqt agreements and impose sentences of
with the possibility of paroleSee, e.gid. (noting that the sentencing court was mistak
about the availability gbarole); Governor’s Letter to & Sec’y of State (Apr. 30, 2018)
available at https://www.azleg.gov/govleisleg/2r/sb1211.pdf (expressing puzzlems
as to why parole sentences continued tari@sed after January 1, 1994). In respon
the Arizona legislature passed Senate BHIL1, which honorshbse plea agreement
notwithstanding the elimation of parole.SeeAriz. Rev. Stat. § 13-718. No form of relie
exists for defendants who received the sasm@ence followingonviction at trial.

B. Petitioner’'s Conviction & Sentence

Petitioner was charged with first-degree rduer, first-degree burglary, and twq
counts of aggravated assault, stemming fesmncident that occurred on December 2
1998. (Doc. 39-1 at 1-2.)Prior to trial, Petitioner's attorney, Daniel R. Grills, se

Petitioner a letter communicating a plea offeom the State, which would require

Petitioner to spend at least 20 years in prig@ac. 1-2, Ex. |, at 28.) Mr. Grills describe

1 Record citations refer to the pagembers electronically generated by tf
Court’s filing system.
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the alternative as “fac[ing possibility of the rest of your life in prison.1d() During a
subsequent pretrial hearingetfollowing exchange took place:

The State:  Your Honor, just so we can put it on the record, | know that we
had — this is a request that | would like to make. | know that
previously you've asked us teee if we can come to any
agreement upon a — a possible @geement [sic] in this case.
... | was wondering if the @lirt would be wWling to advise
Mr. Viramontes, at this time, of the sentencing — possible
sentencing range that he is lookatgjust so that we can get it
on the record that he has beemade aware of the possible
sentencing range and he stitiooses not to — not to —

The Court: Is there some offer thag¢ tBtate still extends to the defendant?

The State:  The offer that | was goittgmake was the fiendant plead to
second degree murder with ooeunt of aggravated assault,
dangerous nature, with a floor — a minimum of 20 years as the
sentence.

The Court:  Without that, the first geee murder carries a potential life
sentence, probation at §6ars or no probation?

The State:  The — it would be — ficdegree would be Hoelieve, it would
be probation after 25.

The Court:  Mr. Grills, have you discuskthat with — this offer with your
client or do you wish to?

Mr. Grills: | have — Your Honor, | ihk there would hae been a chance
if it wasn’t set on the floor, as halled it, of 20. | explained
to the defendant he 9, if he got to 20you know, he could
be out before he is 40, other@ike’s looking at possibly never
getting out of prison, but I'm safied, Your Honor, that as he
sits here today, he is nipiterested in that plea.

Petitioner:  (Nods head.)
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The Court:

Petitioner:

The Court:

Petitioner:

All right. So that yokunow, Mr. Viramontes, the potential
penalty for first degree murdewjth which you are charged, is
life; if you're convicted offirst degree murder, you must
receive life.

Yeah, so the sentences would htveun together, even if you
were convicted of all of them, egpt that Count 4, which is the

7 to 21, could be consecutivieut if you were convicted on
Count 1 [i.e., first-degree murder], it wouldn’t matter because
that's a life sentence anywayd according to the offer made
by the State then you would beoking at a maximum of — a
minimum of 20 years, accordj to their offer . . . .

So as long as you understathét, Mr. Viramontes, and it's
entirely up to you whether you wish to go to trial or whether
you wish to accept the State’s offer and if you want to discuss
it further with your attorney, I'lgive you time to do it. If you
don’t need to, then you ndet me know that, too.

Your Honor, | don’t want it.
You don’t want the plea offer?

No, sir.

(Doc. 39-3at 14-20.)

Petitioner was convicted on all counts. oD 34-1, Ex. B, at 253-54.) At the

sentencing hearing, Mr. Grillsgued: “[Petitioner’s crime] isotally out of character and

| hope that Your Honor would consider the life sentence with parole at 25 years is

than adequate sentencing and | think that some people might even argue that itself

be excessive.” Id. at 261-62.) The trial court ditbt comment on Mr. Grills’ erroneous

belief that life with the pssibility of parole was aavailable sentenceSée idat 262—65.)

On the first-degree murder convictionettrial court ordered “that [Petitioner] be

imprisoned for life, no release eligibility untite completion of 25 ya&s of service of the
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sentence.” Ifl. at 263.) The judgment reflects a s#rde on the murder conviction of “Lifg
With No Release On Any B& Until The Completion of #h Service of 25 Calenda

Years.” (Doc. 1-2, Ex. M, at 175.) Petitioradso received concurrent 10-year senten¢

on both aggravated assault convictions and a consecutbeg/dér sentence on the first
degree burglary conviction.ld; at 176—78.) Petitioner appeédlto the Arizona Court of
Appeals, which affirmed, and to the Arizona Supreme Court, which denied review.
1-1, Ex. C, at 52-61; Doc. 22-Ex. B, at 5.) He did not sk review by the U.S. Suprem:
Court. (Doc. 1 at 3.)

C. State Post-Conviction Proceedings

On January 8, 2002, Petitioner filedrabigh counsel, his first petition for post
conviction relief (“PCR”), alleging that MrGrills provided ineffective assistance g
counsel by failing to challenge the felony-meirdule on due process grounds; failing
challenge expert testimony rastions imposed by the trigburt; withdrawing his request
for an expert to testify about Petitioner’s heajdries during an adentiary hearing; and
failing to adequately challenge the admissibility of Petitioner's essibn. (Doc. 22-1,
Ex. E, at 14-16.) Both the PCR court andzéna Court of Appeals denied relief, an
Petitioner did not seek review in either thezona Supreme Court or the U.S. Supren
Court. (Doc. 1-1, Ex. G, at 114-18; Doc. 22-1, Ex. F, at 37-42.)

On April 17, 2014, Petitionenow pro se, filed a secomCR notice, aserting that
he had recently beenfarmed by the Arizona Departmeant Corrections that his only
chance at release was through executive clemency; that Mr. Grills misadvised him t
would be released after 25 yegair convicted at trial; and that the truth-in-sentencing |
Is unconstitutionallwague. (Doc. 39-14 4t5.) Petitioner indicatetthat the second PCR
notice was based on newly discovered makéaicts which probaklwould have changed
his verdict or sentenceld( at 2.)

On August 26, 2014, Beoner, through counsel, fitehis second PCR petition
(Doc. 1-2, Ex. |, at 18-26.) He rathe following gounds for relief:

1. Mr. Grills rendered ineffective assistanbg misadvising him that he would b

es

Doc

U

(0]

hat |

AV

U




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

eligible for parole after 25 years, leading him to reject the plea agreement;
2. his first PCR attorney, R. Lamar Couser, rendered ineffective assistance by f
to raise Mr. Grills’ error in the first PCR petition; and
3. the trial court erred by misadvising himathhe would be eligible for “probation”

(according to Petitioner, a clearly mistakerference to “parole”) after 25 years

when Arizona’s truth-in-sentencing law foreclosed that possibility.
(Id. at 23-25.)

On October 31, 2014, the PCR coumigel Petitioner’s semd PCR petition. I4.,
Ex. L, at 108-11.) The PCR court determitieat Petitioner’s first claim was preclude
because it should hav®een raised in the initial PGtoceeding, and because Petition
failed to establish that review in a sed PCR proceeding wasoper under the newly-
discovered-facts exceptionld(at 110.) The PCR court alsetermined that Petitioner’s
second claim was non-cognizable under RBZ of the Arizona Rules of Crimina
Procedure. I¢. at 109-10.) The PCR court found that Petitioner’s third claim V
precluded because it did not track any of the five cognizalskestfar relief available in a
successive PCR proceedingd. @t 111.) The PCR court alsaund that Petitioner’s third
claim was meritless becausepntrary to Petitioner’'s algmtions, it had not advised
Petitioner that parole was availabléd. @t 110.

On November 24, 2014, Petitioner filegpa se motion for reconsiderationld.(
Ex. M, at 114-19.) Petitioner died abandoning his claim thiie truth-in-sentencing law
is unconstitutionally vagueld. at 114-15.) He contendeditthis second PCR notice wa
sufficient to raise th issue and that, although the issue wastedifrom the second PCR
petition, the PCR court should harevertheless ruled on itld() Turning to the merits,
Petitioner argued that the truth-sentencing law’s vaguenessisad the trial court and his

attorney to misadvise him that he woulddbigible for parole after 25 yearsld(at 118.)

ailin

[®N

vas

Pointing out that Arizona courts routinely imposed sentences in violation of the truth-in:

2 Superior Court Judge John Leonandade the “probation” statement durin
Petitioner’s criminal case. It was SuperiCourt Judge James Marner, however, w
determined that Judge Leodardid not mean “parole.
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sentencing law, Petitionargued that his realization tHag¢ cannot be paled was newly
discovered evidence warranting reliefd. @t 116-18.)

The PCR court denied the timn on December 15, 201#nding that Petitioner had
indeed abandoned his claim bmitting it from his brief. Id., Ex. N, at 181.) The PCR
court also determined both that the trutksentencing law is not vague and that
Petitioner’s claim of ignorance was without factual suppdd. a 181-82.)

Petitioner (still pro se) filed a petition for rew in the Arizona Cart of Appeals.
(Doc. 22-1, Ex. G, 44-48.He raised three issues:

1. There are no procedural waivéos an unconstitutional sentence;

2. requiring him to raise ineéctive-assistance claims HCR proceedings (where h

11%

does not have a protected right to effextoounsel) instead of his direct appeal

(where he does have a protetctght to effective counsel) is a violation of federal

due process; and

3. the PCR court “abused its discretion.”

(Id. at 47.)

On April 3, 2015, the Arizona Court ofpheals granted review but denied religf.
(Doc. 1-2, Ex. P, at 283-86.x held that Petitioner waiveldis claims by failing to cite
legal authority, that Petitioner’'s claims weunatimely, and that Petitioner’'s claim of
ineffective assistance of PCRuwtsel was non-cognizableld(at 285-86.) Petitioner
sought review by the Arizorfaupreme Court, but review wedsnied on August 24, 2015
(Doc. 22-1, Ex. |, at 87.) He did notedereview by the U.S. Supreme Court.

D. Federal Habeas Petition

On March 14, 2016, Petitiondiled the currently pending Petition for Writ of

Habeas Corpus pursuant tod8s.C. § 2254. (Doc. £.)He raises four claims:

A\ A

1. The Arizona trial court misadvised him thne would be eligible for parole after 2!
years;

2. Mr. Grills provided ineffective assista@ of counsel during plea negotiations by

3 Petitioner did not sign the Petitiontil August 10, 2016. (Doc. 18.)
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misadvising him of the consequences$ rejecting the plea agreement ar
proceeding to trial;
3. Mr. Couser provided inefféiwe assistance of counseltime first PCR proceeding
by failing to raise Mr. Grills’ ineffetiveness during plea negotiatichand
4. Arizona’s truth-in-sentenog law is unconstitutionally e as applied to first-
degree murder sentences.
(Id. at 6-19.)
Respondents filed a Limited Answer @gtober 19, 2016, guing that Petitioner’s
claims are untimely and procedurally ddfad without excuse. (Doc. 22 at 6.)
E. Report & Recommendation
Judge Velasco issued the Report and Renendation on May 4, 2018, determinin
that the Petition is timely only with the benaditequitable tolling. (Doc. 29 at 14-15.
Judge Velasco found that Petitioner reasonalligd®n the trial couts and prosecutor’s
statements that Petitioner woldd eligible for “probation” dér 25 years and, furthermore
that the term “probation” was a stéaken reference to “parole.”ld( at 16—-17.) Judge
Velasco found Petitioner’s claim ajnorance especially credible in light of the fact th
Arizona courts have mistakenly sentencadthdreds of defendant® “life with the
possibility of parole” since enactmewf the truth-in-sentencing law. Id( at 17.)
Accordingly, Judge Velasco recommends that Petition be granteahd that this action

be remanded to the Arizona ctaufor further proceedingsld( at 19.)

Respondents filed Objections on June 8, 2{D&.c. 34.) First, they object to Judge

Velasco’s finding that Petitioner éntitled to equitable tolling.Id. at 2.) They argue that
the record belies Petitioner’s adgmn that he was informed yr. Grills and the trial court

that he would be sentenced to life with the possibility of parole, and, consequ

Petitioner was dilatory in waitghyears to seek reliefld( at 3-9.) Second, Respondenfs

object to any implied finding #t Petitioner’s claims are nptocedurally defaulted.Id.

d

g

at

ently

at 10.) Finally, Respondents object to Judge Velasco’'s recommendation to grant tt

4 Claim Three will be dismissed as noognizable on federal habeas reviey
28 U.S.C. § 2254(i).
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Petition, as they have not yet hadogportunity to briéthe merits. Id. at 10-11.)
Il. Standard of Review
A district judge “may accepteject, or modify, in whol@r in part, the findings or

recommendations” made by a magistrate judfelU.S.C. § 636(b)(1)The district judge

~—+

must “make a de novo determination of thpsetions” of the magistrate judge’s “repor

or specified proposed findings or recommdations to which objection is maded.

Because Petitioner's § 2254 Petition was filed after April 24, 1996, this casge i

governed by the Antiterrorism and Effective Death Penalty ASEDPA”) of 1996. See
Patterson v. StewarR51 F.3d 1243,245 (9th Cir. 2001).
[ll.  Statute of Limitation

A one-year period of limitadn applies to petitions for vrof habeas corpus filed
by a person in custody pursuant to the judgmoéiat state court. 28 U.S.C. § 2244(d)(1).
AEDPA'’s one-year limitation period runs from the latest of:

(A) the date on which the judgmergdame final by the cohusion of direct
review or the expiration of éhtime for seeking such review;

(B) the date on which the mediment to filing an ggication created by State
action in violation of the Constitution taws of the United &tes is removed,
if the applicant was preventeain filing by such State action;

(C) the date on which the constitutal right asserted was initially
recognized by the Supreme Court, i tlight has been newly recognized by
the Supreme Court and made retroaadtivapplicable to cases on collateral
review; or

(D) the date on which the factual predtie of the claim or claims presented
could have been discexed through the exesa of due diligence.

Id. The limitation period is tolt during the period in “whicl properly filed application
for State post-conviction or other collateral exviwith respect to #pertinent judgment
or claim is pending.”ld. 8 2244(d)(2). The limation period is also subject to equitable
tolling under certain circumstanceldolland v. Floridg 560 U.S. 631634 (2010).

A. Accrual Date

Petitioner argues that he is entitled to atstate determined iaccordance with §
2244(d)(1)(D). The Court agrees.
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The statute of limitations begins ton under 8 2244)(1)(D) when
the factual predicate of a claim cduhave been discovered through the
exercise of due diligence, not when ituadly was discovered. Due diligence
does not require the maximum fedsikdiligence, but it does require
reasonable diligence the circumstances.

Section 2244(d)(1)(D) provides atp®ner with a later accrual date
than section 2244(d)(1)(A) only if vitéacts could not have been known by
the date the appellate process endEde due diligence otk starts ticking
when a person knows orrtugh diligence could diswer the vital facts,
regardless of when their legal sifioance is actually discovered.

Although section 2244§()(D)’'s due diligence requirement is an
objective standard, a court also ddess the petitioner's particular
circumstances.

Ford v. Gonzalez83 F.3d 1230,235 (9th Cir. 2012) (internaitations, quotation marks,
and footno¢ omitted).

Respondents contend that certain statemenke record show Petitioner could ng
have reasonably believed he would be eligibigarole, and thus Petitioner was aware
the vital facts at the conclusion of hiseatit appeal. The problem with Responden
position, however, is that it does not dSaitsorily explain why the trial court and
prosecutor agreed that Petitiomeyuld be eligible for “probigon at 25 years,” or why Mr.
Grills requested a “life sentence with parol@ayears.” Although #re is some ambiguity
in the statements about “probation,” Mr. Grilldatement at the sentencing hearing lea
no doubt he advised f@ner that a sentence with p&ligibility was available.

Respondents do not comment on this rcleadence of Mr. Grills’ misbelief.
Instead, they argue that other statemerdgle by Mr. Grills—that Petitioner was “facin(
a possibility of . . . life in prison” (in the tieer) and “looking at pssibly never getting out
of prison” (at the pretrial hearing)—show del not advise Petiiner that parole was
possible. Respondents fail, however, to ptewvthe proper context for these statemen
which were made during discussions abibgt plea offer. Petitiomefaced one of two
sentences if convicted at trial: natural lifelibe with the possibility of release after 21

years. In context, it appears that Mr. Grills was emphasizinditteeence between the

-10 -

DT
of

[S

es




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

plea offer, which carried a terof-years sentence, and thespible sentence of natura

life.> Regardless, it would be nonsensicatemclude that Mr. Grills argued for a lifet

with-parole sentence withobtwving informed Petitioner that sentence was available.

The record alssupports finding that the trial cdurarbored the same misbelief g
Mr. Grills. The most significargvidence on this point is theal court’'s and prosecutor’s
statements regarding “probati@t 25 years.” Petitioner camids that these statemen
show the trial court believeddhthe most lenient sentence fost-degree murder carrieg
a meaningful chance for releaseich as parole. Respond avoid analyzing the trial
court’'s meaning; instead, they emphasizkeotstatements in theecord which, they
contend, show Petitioner was informed thas “‘tonviction for first degree murder woulg
send him to prison for the rest of higlif Petitioner has the better argument.

The Court agrees that theference to “probation” weaa mistaken reference tq
“parole.” Probation and parole share manyilginties (e.g., they botimvolve supervised
conditional release), includinghat they differ in kindfrom executive clemency.
Furthermore, if the trial court knew thatrpke was unavailable, it would have comments
on Mr. Grills’ specific request for a lifedthh-parole sentence. Both circumstanc
convincingly show that the trial couselieved that parole was available.

Despite the foregoing, Respards contend that the trial court actually admonish

Petitioner that he would spend a lifetime inspn if convicted of first-degree murder.

Again, though, they rely onstatement taken out of context:

Yeah, so the sentences would haverda together, even if you were
convicted of all of them, except that @d 4, which is the 7 to 21, could be
consecutive, but if you were convicted Count 1 [i.e., firsdegree murder],
it wouldn’t matter because that's a Igentence anyway draccording to the
offer made by the State then you wiile looking at a maximum of — a
minimum of 20 years, accarg) to their offer . . . .

(Doc. 39-3 at 19.) The trial court, likerMGrills, was merely emphasizing the differeng

> Mr. Grills may also have been referritgthe fact that éife sentence with
the possibility of parole could faa still been a life sentenc&ee State v. Parl®&21 P.2d
604, 608 (Ariz. 1974) (“Parole is a mattergrbce, and a person has no right to exp
anything other than thgossibility of parole.” (nternal citation omitted)).
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between the plea offer and the potential sentences for first-degree murder. Additionally,

the trial court truly meant that any consecaitsentences “wouldn’t matter,” it could have
made that statement strictly true by sentegd?etitioner to natural &f Instead of doing
that, however, it sentenced Petitioner to life viite possibility of reease after 25 years—
after confirming with the prosecutor that “prdimn” was available after 25 years, and
immediatelyafter hearing Mr. Grills’ request for & with “parole” after 25 years.
Respondents also assert that Petitioner nstoled he would nevebe released if
convicted because he testifiedral that the State was “trying get [him] the rest of [his]
life in prison.” Petitioner’s statement was tagefar as it goes: if cwicted of first-degree
murder, the State could seaknatural life sentence, whietould prevent his release on

any basi$. Moreover, as explained above, Petigr was advised by Mr. Grills that th

D

most lenient sentence for first-degreerdar carried the Esibility of parole.

Finally, Respondents pdi to Petitioner’'s sentencirgpcuments, which state that
Petitioner could be sentencedeither natural life or life vth the possibility of “release”
after 25 years. Their relianos these documents is unpersuasilt would be bizarre to
conclude that the use of “release” instead'parole” in these documents should haye
aroused Petitioner’s suspicionaalh the nature of his senteneghen neither his attorney
nor the trial court had concerns with the terminology.

In short, none of the atements relied upon by Resyulents show Petitioner wa

U7

properly advised that, if convicted of ftirdegree murder, his only chance at release Wwas
through executive clemency. To the contrding record indicates that all involved wele
operating under the same misimpression, i.at,alperson convicted of first-degree murder
in 1999 could be sentencedite with the possibilityof parole after 25 yars. Accordingly,
the factual predicate of Petitioner’'s claimdiatt he was misadvised that he could be
sentenced to life with the possibility of plrof convicted at trial—was not reasonably
discoverable at the time his direct appeal erfdedrd, 683 F.3d at 1235.

6 The Statedid argue for a natural life sentenaé the sentencing hearind.
(Doc. 34-1, Ex. B, at 254.) . _
- Judge Marner found that Judge Leaiwadid not mean “parole” when he said
“probation.” (Doc. 1-2, Ex. L, at 110.)That finding is entitledo a presumption of

-12 -
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As a fallback argument, Respondentmtend that Petitioner did not act wit
diligence because he had “structive notice” of the truth-in-sentencing law an
alternatively, he could havasked his appellate and PCR attorneys about the |
distinction between “release” dfiparole.” The Court disagrees. Petitioner fell prey to
error so widespread among attorneys and gadtpat Arizona enéed new legislation,
effective August 2018, in response. lthdugh Petitioner does not benefit from th;
legislation, it nevertheless is indicative of the unusual circumstances of hit Jdse.
recentness of the legislation is particularljing regarding the difficulty associated with
detecting the mistake. Indeed, the Ariz&waurt of Appeals affirmed a life-with-parolg
sentence for first-degree murdemrasently as January 2018¢ee State v. Andersddo. 1
CA-CR 16-0194, 2018 WL 61858at *1-5 (Ariz. Ct. App.Jan. 30, 2018) (affirming
sentence of “life with the podslity of parole after 25 year for a first-degree murder
conviction sustained in November 20183g also State v. Shjf¢o. 1 CA—CR 15-0453,
2016 WL 3773506, at?-3 (Ariz. Ct. App. July 12, 2®) (affirming sentence of “life
imprisonment with the possibility of parokfter 25 years” for a first-degree murde
committed in October 2011).

To find that Petitioner was required to raseh and investigate the legal distinctig
between “release” and “parole” immediately atiés direct appeal, while Arizona court

continued to ignore that distition, would be to require thfenaximum feasible diligence,”

rather than “reasonable diligence in the circumstanté=td, 683 F.3d at 1235. Undef

correctness that can be overcome only by cdewl convincing evidence. 28 U.S.C.
2254(e)(1). The Court finds that the prestion has been rebutted. Moreover, Jud
Leonardo’s misstatement is méy an extra reason for cdoding that Petitioner’s claims
were not immediately discoverable. That I@rills affirmativelymisadvised Petitioner is
sufficient by itself to conclude that Petitiorisrentitled to a start date under 28 U.S.C|
2244(d)(1) DR._ _

8 t is noteworthy that even Paul Bés—the attorney whbrst argued that
Mr. Grills rendered ineffective assistancerbigsadvising Petitioner about the availabilit
of parole—initially believed that Petitioneiowld be eligible foparole one day.SeeDoc.
1-2, Ex. M, at 160) - o

9 It is immaterial that Petitioner waentenced to life witlthe possibility of

“release,” whereas the defendantAimdersonand Shinewere sentenced to life with the

possibility of “parole.” As explained in this Order, the ng_tetron%Ig indicates the trial
court believed that the sentence imposed capaeole eligibility afte25 years. That some
defendants (like those iAndersonand Shing received “parole” sentences while othe
(like Petitioner) received “release” sentences shomly that the symymizing of “parole”
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Petitioner’s reasonable misapprehensine would hae been eligible for parole in 2023

He made inquiries far in advance of that d&deon after being infored by his family that
the Arizona Department of Conttons had replaced his “20p3arole eligibility date” with
“life and the following dateof 9999,” Petitioner asked a correctional officer fq
information, eventuallydiscovering in April 2014 that he could never be parolesiee(
Doc. 24 at 7-8; Doc. 39-14 at 4.)

The Court finds that Petitioneeould not have becomaware of the vital facts
underlying his claim earlierand that he exercised dudigknce after first learning
something was amis<Cf. Nordelo v. Sec’y, Fla. Dep’t of Cori635 F. App’x 636, 638—
40 (11th Cir. 2015) (per curiam) (8 2254tipen alleging attorneymisadvised petitioner
about parole eligibility was wimely, where petitioner waited ges after eligibility date to
make inquiries). He is therefore entitlecatstart date determineshder § 2244(d)(1)(D).

Petitioner asserts generally that he learthedvital facts in 2014, but the precis
date of discovery is unclear. The issuenignaterial, however, because the Petition
timely with the benefit of equitable tolling.

B. Equitable Tolling

Petitioner urges the Court to apply equitabléng. He argues #it the widespread
confusion surrounding Arizong’truth-in-sentencing law constitutes an extraording
circumstance and that he has diligently purseédf since learning the relevant facts. Th
Court agrees that Petitioner is entitled to equitable tolling.

“[A] petitioner is entitled to equitable ltaong only if he shows (Lthat he has been
pursuing his rights diligently, and (2) thatns® extraordinary circumstance stood in h
way and prevented timely filingThe diligence rguired for equitald tolling purposes is
reasonable diligence, not menum feasible diligence.Ford, 683 F.3d at 1237 (interna

citations and quotation markamitted). “Equitable tolling igustified in few cases.”

with “release” was a common error. _ _

~Petitioner is not entitled to statutoryliteg because, in the last reasoned std
court decision, the Arizon€ourt of Appeals found thahe second PCR petition wa
untimely. See28 U.S.C. § 2244 d)é%? ing that tolling applies only to “properly filed’
petitions); Curiel v. Miller, 830 F.3d 864, 868 (9th Cir. 20} (en banc) (stating thaf
untimely petitions are not “properly filed”).
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Spitsyn v. Moore345 F.3d 796, 799 (9th Cir. 2003¥Determining whether equitable

tolling is warranted is &act-specific inquiry.”Id. (internal quotation marks omitted). Th

D

petitioner bears the burdehshowing entitlement to equitable tollinlyliranda v. Castro
292 F.3d 1063, 1065 (9th Cir. 2002).

Petitioner has established the requigiliiggence. He inquired about parol

1%

eligibility years before the dates thought he would becoraégible, and, once he learned
that parole was not available, he quicklygbt relief in the Arizona courts by filing g
second PCR noticeCf. Pace v. DiGuglielmob44 U.S. 408, 419 ®5) (finding lack of

diligence where petitioner filed petition yeaamfier discovering claims). Petitioner's

v

diligence continuedafter the PCR court denied hiscead PCR petition. Without thg
benefit of counsel, Petitioner sought reconstlen by the PCR court, then review by both

the Arizona Court of Appeabnd Arizona Supreme CourThis was reasonable diligenc

112

under the circumstances.
Furthermore, the widespread disregardAakzona’s truth-in-sentencing law is am

extraordinary circumstance thatevented the timely filing & federal habeas petition. i

—

1999, Petitioner was erroneously tedelieve that he would be eligiblerfearole after 25
years. That error was far from uncommargursory investigatn shows that, following
enactment of the truth-in-sentencing law, Ana prosecutors continued to offer parole|in
plea agreements, Arizona trial courts couéid to accept such plegreements, and the
Arizona Court of Appeals continued to revidéife-with-parole sergnces without regard

for the truth-in-sentencing law’s applicationNor was the error short-lived or easil

Z

discoverable; as stated above, the ArizQuaurt of Appeals affirrad a life-with-parole
sentence as recently as January 2018, aadAtizona legislature enacted legislatign
addressing the problem only several months, & August 2018. Given the foregoing,
Petitioner has demonstrated that excepticirabmstances prevemtehe timely filing of
his federal habeas petition.

C. Conclusion

The statute of limitation commenced at sgooat in early 2014 and was equitably
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tolled until August 24, 2015when the Arizona Supreme Court denied review
Petitioner’s second PCR petition. Petitionksd his federal Petition on March 14, 2016-
well within the one-year limitation pend. The Petition is thus timely.

V. Procedural Default

Respondents contend, and Petitioner doedisptite, that Petitioner’s first claim is$

procedurally defaulted without excuse. Teurt agrees with Respdents and thus doe

not address that claim here. Next, alifplo Petitioner's second claim is procedurally

defaulted, Petitioner has showause and prejudice unddartinez v. Ryan566 U.S. 1
(2012). Finally, the Court finds that Petitionef&irth claim is procedurally defaulteq
without excuse.

A. Claim Two

In his second claim, Petitioner allegesffective assistance abunsel during plea

negotiations. This claim wasitially raised in Petitiones second PCR petition. (Doc. 1

2, Ex. |, at 23, Ex. L, at 109.) The PCRudofound this claim precluded under Arizonja

Rule of Criminal Procedur82.2(a)(3) because it should haween raised in Petitioner’s
first PCR proceeding but was not, and beeaBstitioner failed to tidis claim to the

newly-discovered-facts exception set forth in Rule 32.1(€), Ex. L, at 110.)

Although it is not clear that Petitioner clgadnd distinctly raised this claim in his

pro se petition for review in the Arizona Coof Appeals, Respondents argue that it w
subsumed within Petitioner's claim thatt]ffere are no prockiral waivers for a
constitutionally illegal sentence.”SéeDoc. 22-1, Ex. G, at 4¥ The Arizona Court of
Appeals rejected Petitioner’s waiver argumenttwo grounds: first, Petitioner failed t
support his argument with citan to legal authority, andecond, Petitioner was preclude
from raising a claim of illegal sentence is@ccessive and untimepetition. (Doc. 1-2,

Ex. P, at 285-86.) The Cduagrees with Regmdents that these rulings show th
Petitioner’s claim is procedurally defaulte8ee Hurles v. Ryar52 F.3d 768, 780 (9th
Cir. 2014) (“Arizona’s waiver rules are indemakent and adequatedss for denying [post-
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conviction] relief.” (citations omitted)}t

Thus, federal habeas review is barmedess Plaintiff can demonstrate cause and

prejudice'? Id. He argues that he has shown capsesuant to the Supreme Court’
decision inMartinez Martinez held that “[ijnadequate assance of counsel at initial-
review collateral proceedings may establishseafor a prisoner’s procedural default of
claim of ineffective assistance at trial366 U.S. at 9. Cause is shown unhartinez
where

(1) the claim of ineffetive assistance of trial counsel was a “substantial”
claim; (2) the “cause” consisted of there being “no counsel” or only
“ineffective” counsel during the statmllateral review proceeding; (3) the
state collateral reviewroceeding was the initialeview proceeding in
respect to the ineffective-assistancdral-counsel claim; and (4) state law
requiresthat an ineffective assistancetoél counsel claim be raised in an
initial-review collateral proceeding.

Trevino v. Thaler569 U.S. 413, 423 (2013) (ellipsis, brackets, and some internal quot
marks omitted) (citingMartinez 566 U.S. at 13-14, 17-18).
1. Substantiality & Ineffective Assistance of PCR Counsel

Because Petitioner was represented dynsel during his initial-review collatera
proceeding, he must “make two related simgs about the strerfytof his particular
[ineffective-assistance] claibo excuse its default. Runningeagle v. Ryag25 F.3d 970,
982 (9th Cir. 2016). “First, th[ineffective-assistance] claimust be ‘a substantial one
which is to say that the prisoner must destrate that the claimas some merit.”’1d.
(quoting Martinez 566 U.S. at 14.) “Second, a petitioner must show that ‘appoif

counsel in the initial-revievcollateral proceeding, wheithie claim should have beef

i Petitioner argues that his claim is mbcedurally defalted because the
Arizona Court of Appeals did not “expres_sllgmy_ any procedural bar . . . to a claim ¢
ineffective assistance of counsel.” HowevEPetitioner accepts Respondents’ contenti
that his ineffective-assistance claim was raiseldrectly as part of the waiver arﬂume_nt—
which he must, or else his claim is unex$tad—then he must also accept the Arizo
Court of Appeals’ reasons fogjecting the waiver argument. _

12 A second exception to the procedurafadilt doctrine is available to thos
who can show a “fundamental masrla%e of justice,” i.e., thélhey are actubf innocent.
See Gage v. Chappel93 F.3d 1159, 1167 (9th Cir. 2015etitioner does contend thg
he can meet this exception.
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raised, was ineffective under the standardStotckland v. Washingtoti 1d. (quoting
Martinez 566 U.S. at 14). Und@&trickland a petitioner asserting a claim of ineffectivie
assistance of counsel must show both defiggenformance and prejudice. 466 U.S. 668,
687 (1984). To establish deficient perforro@na petitioner “must show that counsells
representation fell below an objectistandard of reasonableneskl” at 688. To establish
prejudice, a petitioner “must show that #nas a reasonable probability that, but for
counsel’'s unprofessional errors, the resulthef proceeding would have been different.
Id. at 694.

Petitioner has shown that his ineffeetimssistance-of-trial-counsel claim is
substantial® Contrary to Respondents’ argumeths, record convincingly shows that Mx.
Grills believed that a defendant convictedl first-degree murder in 1999 could bg

sentenced to life with thpossibility of parole after 25 yesar Against that backdrop, ther

1%

clearly is “some merit” to Reioner’s contention that he Wwanisadvised by Mr. Grills and
relied on that bad advice in deciding to reject the plea o8ee Nunes v. MilleB50 F.3d
1045, 1054 (9th Cir. @3) (finding prima facie case of ineffective assistance where
petitioner rejected plea based on erroneodsrmmation given by @orney). Because
Petitioner is unlikely to be gnted executive clemency, thejection of the plea offer
resulted in what is effectively a natural-lgentence, which unquestionably is more severe
than the term-of-yeasentence offered in the rejected pl&ae Lafler v. Coopeb66 U.S.
156, 164 (2012) (explaining that, where couradkdgedly provided ieffective assistance
during plea negotiations, prejudice is denmmated by showing “that the conviction o
sentence, or both, under the [rejected plea}'sfterms woulchave been less severe than
under the judgment and sentence that in fact were imposed”).
Proceeding to the second step undartinez Petitioner contends that Mr. Couser

rendered ineffective assistance by failing tiseaMr. Grills’ ineffectiveness during plea

B A showing of substantiality satisiehe “prejudice” prong of the cause-andg-
rejudice frameworkAtwood v. Ryar870 F.3d 1033, 1059 n. 2ath Cir. 2017) (“[U]nder
artinez v. Ryana prisoner satisfies the p;ﬂgjdlce)rpg of the ‘cause and prejudice

standard for overcoming a procedural défavhen the prisoner’s claim of trial-leve
ineffective assistance of cowgls . . is substantial.”).
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negotiations. The Court finds that Mr. Couser was ineffective usitiekland

Failure to raise a claim in a PCR petiti“is not deficient performance unless that
claim was plainly stronger than those adiyi presented tahe” PCR court. Davila v.
Davis 137 S. Ct. 2058, 2067 (2018ge Smith v. Robbins28 U.S. 259, 288 (2000). Thg

strength of Petitioner’s ineffective-assistanca&ml against Mr. Grills is apparent. Tha

1%

o d

Mr. Grills argued for a life-with-parole sentnleaves no doubt he advised Petitioner—
incorrectly—that parole was possible. A ama defendant who isontemplating a plea
offer will almost certainly @ce importance on the potentsdverity (or leniency) of a
sentence under the plea as compared to a sensdter conviction at trial. Mr. Grills’
erroneous advice deprived Petitgy of the ability to accurdieconsider that important,
potentially dispositive factor, and it prejudic®etitioner by resulting in a more sevefe
sentence.See Nunes350 F.3d at 1054;afler, 566 U.S. at 164.

The foregoing claim of ineffective assistanduring plea negiations is clearly
stronger than the claims presented by Mr. Couser in the first PCR petition.

Mr. Couser argued that Mr. Grills was ffextive by failing to challenge the felony
murder rule based on legislative intent and geocess. (Doc. 22-Ex. E, at 14-15.) He
also argued that Mr. Grills was ineffective bylifey to challenge limittons placed on an
expert witness by the trial courtld(at 16.) These issues (although not couched in tefms
of effectiveness of counsel) were eddn Petitioner’s direct appealSdeDoc. 1-1, Ex. C,
at 53, 56-57, 60.) l&ough the Arizona Court of Agals found them waived becauge
they were not raised in the trial court, iveeheless proceeded éaplain why all of the
foregoing arguments were fatesed by Arizona law. Id. at 53-54, 56-58, 60.) Thus,
these claims are clearly weak#ran the ineffetive-assistance claim alleged in thi
proceeding.See Sanders v. CulleBi73 F.3d 778, 815 (9th CR017) (“The failure to raise
a meritless legal argument does not constingéfective assistance of counsel.” (quoting
Baumann v. United State892 F.2d 565, 57(9th Cir. 1982))).

Mr. Couser also argued that Mr. Grills svaeffective by withdrawing a request fg

[72)

=

a doctor to testify about Petitioner’'s head igjat a hearing concerning the admissibility
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of Petitioner’'s confession, ary failing to adequately cHange Petitioner’'s confessior
on grounds of voluatriness, reliability, and competency(Doc. 22-1, Ex. E, at 16.)
Although these arguments hold more weighgytlare not strong. The trial court was
provided with a video of theonfession, which depicted Petitioner talking with police for
approximately two hours with no evident mentapairments. (Doc. 1-1, Ex. G, at 117})
Furthermore, there was witness testimony Betitioner was beaten up by the victims mere
hours before the murder, that Petitioner hadatened to return later, and that one of the
assailants had said “let’s go” invaice that sounded like Petitioner’sld.( Ex. B, at 21,
Ex. D, at 65.)

Given the foregoing, it is not apparent that Mr. Gdidiciently litigated the motion
to suppress, nor is it apparent (giver tvidence against Petitier) that Mr. Grills’
conduct prejudiced Petitioner. Thus, theffeetive-assistance clai raised in this
proceeding is clearly strongtitan the claims raised byrMCouser, and Mr. Couser wags
ineffective underStricklands first prong. See Smith528 U.S. at 288 (stating that

—t+

Stricklands first prong is satisfied by “showingaha particular nonfrivolous issue [thg
was not presented] was clearly strongantissues that counsel did present”).
Petitioner must also establish that Mr. Couser’s error was prejudicial:

Although the prejudice at iseus that in PCR proceeds, this is a recursive
standard. It requires the reviewing dotar assess trial cmsel’'s as well as
PCR counsel's performance. This ischese, for [the court] to find a
reasonable probability thR®CR counsel prejudiced a petitioner by failing to
raise a trial-level [ineffective-assistanadgim, [the court] must also find a
reasonable probability that the trial-level [ineffective-assistance] claim
would have succeedédd it been raised.

Runningeagle825 F.3d at 982. “A reasonableopability is a probabty sufficient to
undermine confidence in the outcomeStrickland 466 U.S. at 694. Petitioner has
demonstrated that there iSraasonable probability” that heould have accepted the plep
offer rather than risk trial and a rédt#ng life-without-parole sentence. Undeélartinez’s

“recursive standard,” therefore, there asreasonable probabilitthat the result of

Petitioner’s first PCR proceeding would have been diffenant Mr. Couser raised the
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iIssue.
2. Initial-Review Collateral Proceeding
Arizona law requires prisoners to raigeeffective-assistate claims in PCR
proceedings rather than direct apped&itate v. Spreif39 P.3d 525, 527 (#z. 2002). Mr.

Couser failed to raise Petitionesgbstantial ineffective-assistance claim during the initial

PCR proceeding. This ssiiies the third and fourtllartinezrequirements.

Respondents argue that Petitioreenot entitled to relief undévlartinez because
Petitioner’s default occurred the Arizona Court of Appealsiot during “initial-review
collateral proceedings” before the PCR colttbwever, Arizona law elarly holds that an
ineffective-assistance claim theduld have beeraised in the initial PCR proceeding i
waived and precluded in sidzgient PCR proceedingState v. Goldin365 P.3d 364, 367—
68 (Ariz. Ct. App. 2015). Thus, the defaoccurred when Mr. Couser failed to raig
Petitioner’s ineffective-assistance claim ie first PCR proceeding, not when the Arizor
Court of Appeals acknowledged the defaultremiew of the second PCR proceeding.

3. Conclusion

Petitioner has established cause and prejudi@xcuse the default of his secon
claim. Respondents raise one finegjument on this point. Noting theartinezis based
in equity, Respondents contend that Petitichdefault should not bexcused because h
waited nearly ten years to pursue his claimiey argue that their ability to defen
Petitioner’s conviction and sentence has beepanably prejudiced by the deaths of M
Grills and Mr. Couser. As explained at l&ma this Order, however, Petitioner reasonal
discovered his claims in 2014. kHaus shares no fault for the delay.

B. Claim Four

In his fourth claim, Petitioner allegesathArizona’s truth-in-sentencing law i$

unconstitutionally vague. Thddaim is procedurally deféted because the Arizona Cout
of Appeals found it waived and precludesiee Hurles752 F.3d at 780. Petitioner argud
that he can establish cause to excuse the default Majdes v. Thoma$H65 U.S. 266

(2012), because his second PCR attorney, B&nales, abandoned him. The Coy
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disagrees.

In Maples the petitioner's PCR attorneys sad the default by abandoning hir
without notice duringhe PCR proceeding. 565 U.S.281. Petitioner’'s circumstance
are markedly different. The default was caisiot by Mr. Banake but by Petitioner’s
failure to raise the claim in the first PQRRoceeding. Furthermore, Petitioner was n
“abandoned” in the sense that led the 8o Court to find cause to excuse Mapls
default. Petitioner was not left helpless; Banales informed him #t he would need to
appeal without representation, which he diboc. 22-1, Ex. G, &9.) Petitioner has not
shown cause to excuse his default.
V. Conclusion

Respondents’ first objection (i.e., that Petigo is not entitled to equitable tolling

will be overruled. Their second objection (i#nat Petitioner’s claims are procedurally

defaulted without excuse) will beverruled to the extent thdie default of Claim Two is
excused. Their third objection (i.e., tha¢ tRetition should not bgranted without them
having an opportunity to brief ¢hmerits) will be sustained.

Claims One, Three, and Four will be diseed. Because Petitier has shown caus
and prejudice to excuse thefaat of Claim Two, the Counwill apply a de novo standarg
of review to that claim.Apelt v. Ryan878 F.3d 800, 825 (9th ICi2017). Furthermore,
given the passage of tevand death of Mr. Grills, a key wéss, the record appears to K
as complete as it can be. elGourt thus finds that discovery and an evidentiary heal
are unwarranted, and that Claim Twadllwbe decided based on the briefing arn
documentary evidence.See Runningeagle825 F.3d at 990 (“Where documentat
evidence provides a sufficient bs$d decide a petition, the court is within its discretion
deny a full hearing.” (citindgPhillips v. Ornoski 673 F.3d 1168, 1179 (9th Cir. 2012))
Smith v. Mahonegy611 F.3d 978, 997 {® Cir. 2010) (same).

IT IS ORDERED:

1. The Report and Recommendation (Doc. 29dispted in part and rejected

in part as set forth in this Order. Bsondents’ Objections (Doc. 34) austained in part
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and overruled in part as set forth in this Order.

2. Claims One and Four of the Petition Wfrit of Habeas Cqous pursuant to
28 U.S.C. § 2254 (Doc. 1) adismissedas procedurally defautie Claim Three of the
Petition isdismissedas non-cognizable on federal habeas review.

3. On or beforMarch 1, 2019 Respondents shall filgn answer to the Petition

addressing the merits of&@in Two. Petitioner may file a traverse on or befdesch 15,

2019 The parties may submit as exhibits angvaht evidencehat is not part of the

current record.
Dated this 12th day of February, 2019.
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United States District Judge




